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INTRODUCTION 


On  the  Principles  and  End  op  Goveenment. 

The  great  end  of  government  and  laws  is  human  happiness; 
the  rulers  ought,  therefore,  to  imderstand  and  know  in  what 
it  consists;  and  the  means  of  producing  it. 

Happiness  consists  primarily,  in  the  approbation  of  a  well- 
informed  and  enlightened  understanding,  and  the  pleasing 
anticipation  of  a  final  euge  of  well  done  good  and  faithful 
servant.  And  secondarily,  in  a  conscious  enjoyment  of  free- 
dom, health,  peace,  and  competenca  The  means  of  pro- 
ducing it,  are  those  which  the  author  of  our  nature  hath 
ordained  and  appointed. 

Man,  is  introduced  into  being  in  a  state  of  infancy,  both 
as  to  his  body  and  his  mind;  endowed  with  every  power  and 
faculty,  in  miniature,  necessary  for  the  purposes  of  enjoy- 
ment and  usefulness,  agreeable  to  his  nature,  his  station  and 
circumstances  through  all  the  varying  scenes  of  his  existence. 
Milk  from  the  breast  is  the  proper  food  for  the  body  in  this 
feeble  state;  to  nourish,  increase  and  strengthen,  its  various 
organs;  and  as  its  strength  and  vigor  increases,  more  solid 
nutriment  is  to  be  administered,  and  the  child  put  to  proper 
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exercise;  thereby  to  acquire  firmness,  activity,  and  experience, 
by  the  application  and  use  of  its  powers  and  faculties;  and 
to  learn  the  subordination  of  its  appetites  and  passions  to  the 
restraints  and  guidance  of  reason.  So  the  simple  ideas,  let 
in  by  the  medium  of  the  senses,  is  the  natural  and  proper 
aliment  of  the  infant  mind;  thee©  are  the  materials  of  its 
growth  in  knowledge,  on  which  it  feeds  and  operates,  as  its 
reasoning  faculties  grow  and  expand,  by  recollecting,  com- 
paring, abstracting,  compounding,  reasoning  and  judging 
about  them  —  this  shows  that  great  caution  ought  to  be  used, 
by  those,  who  have  the  care  of  educating  children  and  youth; 
to  prevent  improper  ideas  from  being  excited,  and  evil  im- 
pressions from  being  made;  by  impure  communications  or 
vicious  examples;  and  to  train  them  up  in  the  ways  of  knowl- 
edge and  virtue  in  childhood;  and  then  the  voice  of  infalli- 
bility is;  that  they  will  not  depart  therefrom  when  they  are 
old. 

Wisdom  and  knowledge,  or  knowledge  and  virtue,  are 
by  the  constitution  of  our  nature,  and  by  the  appointment 
of  the  author  of  our  being,  the  »ine  qua  noriy  of  individual 
and  social  happiness.  These  are  necessary  qualities  to  con- 
stitute the  good  citizen,  as  well,  as  the  good  man.  Whatever 
his  rank,  character,  occupation,  or  business,  may  be  in  the 
community;  without  these,  although  possessed  of  every  other 
advantage,  he  will  be  wretched  as  an  individual;  and  as  a 
member  of  society  wall  be  wanting  in  cordiality  to  its  true 
interest 

The  means  of  communicating  knowledge  and  virtue  are 
instruction  and  example;  and  the  means  of  acquiring  them, 
are  attention,  study  and  diligence.  The  first  of  these  are 
in  the  power  of  every  government  to  provide;  by  forming 
proper  establishments,  for  the  diffusion  of  useful  knowledge; 
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for  the  encouragement  of  the  industrious  and  enterprising; 
for  the  correction  of  the  refractory  and  dissolute;  for  the  em- 
.ployment  of  the  idle,  and  for  the  support  of  the  poor:  And 
those  who  refuse  instruction,  or  disregard  the  precepts  of 
wisdom  and  justice,  must  be  restrained  by  force  of  laws, 
armed  with  proper  sanctions,  to  prevent  and  restrain  them 
from  injuring  others,  by  their  fraud  or  violence.  Diligence 
and  industry  in  some  honest  profession  or  calling,  is  the  way 
to  health,  peace,  and  competence,  and  to  usefulness  in  society; 
these  government  should  encourage  and  protect,  as  the  princi- 
pal source  of  the  wealth,  strength  and  respectability  of  our 
country.  i 


The  Origin  of  Government  and  Laws  in  Connecticut. 

OuB  ancestors,  who  emigrated  from  England  to  America, 
were  possessed  of  the  knowledge  of  the  laws  and  juris- 
prudence of  that  coimtry;  but  were  free  from  any  obligations 
of  subjection  to  them:  The  laws  of  England  had  no  au- 
thority over  them,  to  bind  their  persons;  nor  were  they  in 
any  measure  applicable  to  their  condition  and  circumstances 
here:  Nor  was  jit  possible  they  should  be;  for  the  principles 
of  their  government,  as  it  respected  the  prerogatives  of  the 
crown,  the  estates,  rights  and  power  of  the  lords,  and  the 
tenure  of  their  lands,  were  derived  from  the  feudal  system: 
The  pri^dlege  of  sending  members  to  parliament,  from  the 
towns,  cities,  and  boroughs,  to  compose  one  branch  of  the 
legislature,  called  the  house  of  commons,  and  an  exemption 
from  taxation,  only  by  their  consent,  was  extorted  from  the 
kings  by  the  barons,  and  ia  confirmed  by  the  great  charter 
of  liberties  as  of  his  gift  and  grant.  Their  other  laws  were 
calculated  for  a  great  commercial  nation.  As  to  their 
criminal  code,  it  was  adapted  to  a  people  grown  old  in  the 
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habits  of  vice,  where  the  grossest  enormities  and  crimes  were 
practised.  In  every  respect  therefore  their  laws  were  inap- 
plicable to  an  infant  country  or  state;  where  the  government 
was  in  the  people;  and  which  had  virtue  for  its  principle,  and 
the  public  good  for  ite  object  and  end;  where  the  tenure  of 
their  lands  was  free  and  absolute,  the  objects  of  trade  few, 
and  the  commission  of  crimes  rare. 

Our  ancestors  therefore  as  a  free,  sovereign,  and  independ- 
ent people,  very  early  established  a  constitution  of  govern- 
ment by  their  own  authority;  which  w'as  adapted  to  their 
situation  and  circumstances;  and  enacted  laws  for  the  due  and 
regular  administration  of  justice;  for  the  propagation  of 
knowledge  and  virtue;  for  the  preservation  of  the,  public 
peace,  and  for  the  security  and  defense  of  the  state  against 
their  savage  enemies.  New  Haven  did  the  same  with  little 
variation  in  point  of  form. 

Their  common  law  was  derived  from  the  law  of  nature 
and  of  revelation;  those  rules  and  maxims  of  immutable 
truth  and  justice,  which  arise  from  the  eternal  fitness  of 
things,  which  need  only  to  be  understood,  to  be  submitted  to; 
as  they  are  themselves  the  highest  authority;  together  with 
certain  customs  and  usages,  which  had  been  universally 
assented  to  and  adopted  in  practice,  as  reasonable  and  bene- 
ficial. 

Connecticut,  with  the  other  three  New  England  states, 
viz.  Massachusetts,  New  Haven  and  Plymouth,  early  con- 
federated together  for  mutual  safety  and  defense;  each  still 
retaining  its  sovereignty,  and  the  government  of  its  own 
internal  j)olice. 

In  the  14th  year  of  Charles  the  11.  A.  D.  1662,  Con- 
necticut being  desirous  of  some  more  potent  friend  and  ally; 
and  proposing  to  herself,  many  other  advantages,  by  a  con- 
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nection  with  the  crown  of  England;  as  a  free  trade  with  an 
old  manufacturing  country  — also  an  extinguishment  of  the 
claim,  which  the  crown  had  upon  their  lands  in  right  of 
discoveiy;  and  her  sister  state,  the  Massachusetts  having  led 
the  way,  by  forming  a  similar  connection:  They  caused  a 
constitution  of  government  to  be  drawn  up  in  form  of  a 
charter;  and  so  as  to  include  the  colony  of  New  Haven, 
which  Mr.  Winthrop  their  agent  did,  agreeable  to  the  spirit 
and  principles  of  their  former  government;  and  presented 
it  to  the  king  in  council;  of  which  he  approved  and  granted, 
ratified  and  confirmed  it.  Whereby  they  obtained  from 
the  crown  a  confirmation  and  guarantee  of  all  those  rights, 
prerogatives  and  powers,  which  they  enjoyed  and  exercised 
before  as  a  sovereign  independent  government  —  also  a 
grant  and  confirmation  of  the  title  to  the  lands  described 
in  the  charter;  to  hold  in  free  and  common  socage;  with  all 
the  islands,  waters,  rivers,  havens,  fisheries,  quarries,  mines, 
minerals  and  precious  stones,  etc.  reserving  only  a  fifth  part 
of  the  gold  and  silver  ore  which  from  time  to  time  might 
be  gotten  there;  in  lieu  of  all  services,  duties  and  demands 
whatsoever;  also  the  rights  and  immunities  of  natural-bom 
subjects  of  the  crown  of  England;  with  the  privilege  of  a 
free  trade  to  all  parts  of  the  king's  dominions;  and  protection 
from  his  fleets  and  armies. 

By  this  the  general  assembly,  consisting  of  the  governor 
and  council,  composed  of  twelve  assistants,  seven  of  whom 
made  a  quorum;  and  the  representatives  of  the  people,  not 
exceeding  two  from  each  town;  were  invested  with  supreme 
power  of  legislation;  also  of  constituting  courts,  with  final 
jurisdiction,  in  all  civil  and  criminal  causes;  of  appointing 
judges  and  all  other  oflScers  of  government,  necessary  for  the 
well  ordering  and  governing  the  affairs  of  the  colony.  With 
this  only  reservation,  that  they  should  make  no  laws  repug- 
nant to  the  laws  of  England;  this  could  hardly  be  called  a 
restraint  upon  the  legislating  power.      The  people  swore 
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alliance  to  the  king  and  his  government  —  all  comndssions 
and  legal  processes  issued  in  his  majesty's  name  —  all  crim- 
inal prosecution  were  styled  pleas  of  the  crown. 

The  style  of  enacting  statutes  was  as- follows:  Be  it 
enacted  by  the  governor  and  coimcil  and  representatives  in 
general  court  assembled,  and  by  the  authority  of  the  same  — 
Thus,  although,  they  became  connected  with  and  subordi- 
nated to  the  crown  of  England,  with  the  rights  of  subject- 
ship,  yet  they  were  imder  no  obligation  of  obedience  to  the 
government  and  laws  of  the  kingdom.  For  first,  they  were 
the  laws  of  the  realm  of  England  which  could  not  extend 
to  them  who  were  out  of  it.  Second,  they  were  inapplicable 
to  their  situation  and  circumstances  in  this  country.  Third, 
neither  the  parliament  nor  the  people  of  England  had  any 
authority  over  them  to  control  their  persons  or  bind  their 
property,  derived  either  from  conquest,  compact,  or  from 
their  being  represented,  actually  or  virtually  in  the  legisla- 
ture of  that  country;  or  from  any  other  consideration  what- 
ever. 

By  the  late  revolution  in  America  all  connection  with 
the  crown  of  England  was  broken  off  and  dissolved;  but  the 
constitution  of  the  state  remained  in  all  other  respects,  the 
same  unaltered  basis  of  government,  in  its  principles,  regu- 
lations and  efficient  powers  which  it  ever  had  been  from  its 
first  formation  and  establishment.  Wherefore,  the  legisla- 
ture of  this  state,  upon  the  declaration  of  independence 
being  made  in  congress  on  the  4th  of  July,  A.  D.  1776, 
made  the  following  abstract  and  declaration  of  the  rights 
and  privileges  of  the  people  of  this  state;  and  passed  a  law 
for  securing  the  same,  which  is  as  follows: — 

"  The  people  of  this  state  being  by  the  providence  of  God 
free  and  independent,  have  the  sole  and  exclusive  right  of 
governing  themselves,  as  a  free,  sovereign  and  independent 
state;  and  having  from  their  ancestors  derived,  a  free  and 
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excellent  constitution  of  government,  whereby  the  legisla- 
ture depends  on  the  free  and  annual  election  of  the  people; 
they  have  the  best  security  for  the  preservation  of  their 
civil  and  religious  rights  and  liberties. 

"  And  forasmuch  as  the  free  fruition  of  such  liberties  and 
privileges  as  humanity,  civility  and  Christianity  call  for,  as 
is  due  to  every  man  in  his  place  and  proportion,  without 
impeachment  and  infringement,  hath  ever  been  and  will 
be  the  tranquillity  and  stability  of  church  and  common- 
wealth; and  the  denial  thereof,  the  disturbance,  if  not  the 
ruin  of  both: 

"Be  it  enacted  and  declared  by,  etc.  That  the  ancient 
form  of  civil  government  contained  in  the  charter  from 
Charles  the  11.  king  of  England,  and  adopted  by  the  people 
of  this  state,  shall  be  and  remain  the  civil  constitution  of 
this  state,  under  the  sole  authority  of  the  people  thereof,  in- 
dependent of  any  king  or  prince  whatever.  And  that  this 
republic  is  and  shall  forever  be  and  remain,  a  free,  sovereign, 
and  independent  state,  by  the  name  of  the  state  of  Con- 
necticut." 

Nothing  more  was  necessary  than  to  declare  that  we  owed 
and  would  bear  no  further  allegiance  to  the  king  of  Great 
Britain,  nor  would  exercise  government  in  hia  name  nor 
under  his  authority  —  that  the  ancient  form  of  civil  govern- 
ment adopted  by  the  people,  shall  be  and  remain  the  civil 
constitution  of  this  state,  under  the  sole  authority  of  the 
people,  independent  of  any  king  or  prince. 

This  constitution  of  our  government,  framed  by  the 
wisdom  of  our  ancestors  about  160  years  ago,  adapted  to 
their  condition  and  circumstances,  was  so  constructed  as  to 
enable  the  legislature  to  accommodate  laws  to  the  exigencies 
of  the  state,  through  all  the  changes  it  hath  undergone;  and 
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is  nearly  coeval  with,  our  existence  as  a  community;  and 
analogous  to  the  spirit  of  which  all  our  laws  have  been  made, 
from  time  to  time,  as  cases  occurred  and  the  good  of  the 
public  required. —  And  can  it  be  said  with  the  least  color 
of  truth,  that  the  laws  of  the  state  are  not  adequate  to  all 
the  purposes  of  government  and  of  justice. 

We  need  only  compare  the  laws  of  England  with  the 
laws  of  Connecticut,  to  be  at  once  convinced  of  the  differ- 
ence which  pervades  their  whole  system.  This  is  manifest 
in  the  spirit  and  principles  of  the  laws,  the  objects,  and  in 
the  rules  themselves;  with  respect  to  the  tenure  of  lands, 
descents,  and  who  are  heirs,  and  the  settlement  of  insolvent 
estates,  and  of  other  estates  testate  and  intestate,  the  probate 
of  wills,  registering  of  deeds;  the  arrangement  and  jurisdic- 
tion of  our  courts,  the  forms  of  civil  processes,  and  the  mode 
of  trial,  the  appointing  and  returning  jurors;  and  with  respect 
to  the  settlement  and  support  of  the  poor,  the  appointment 
and  regulation  of  sheriffs,  gaols  and  gaolers,  the  orderly 
celebration  of  marriages  and  granting  of  divorces;  the  means 
of  propagating  knowledge,  and  with  respect  to  the  punish- 
ments annexed  to  crimes;  and  in  innumerable  other  instances 
too  tedious  to  mention;  which  every  lawyer  is  acquainted 
with.  May  the  citizens  of  Connecticut,  glory  in  this  sys- 
tem of  government  and  jurisprudence;  which,  at  first,  was 
the  product  of  wisdom,  is  perfected  and  matured  by  long 
experience;  which  has  carried  us  safe  through  many  a  storm, 
withstood  every  attack,  for  more  than  a  century  and  a  half, 
is  grown  venerable  by  age  and  the  wisdom  of  its  regula- 
tions, and  the  rich  profusion  of  blessings  which  it  confei*s, 
as  the  noblest  birthright  of  themselves  and  their  children; 
and  the  highest  interest  and  honor  of  the  state  as  an  inde- 
pendent member  of  a  great  nation;  the  rising  empire  of 
America. 


INTKODUCTIOK  ix 

These  rights  and  liberties  are  our  own;  not  holden  by  the 
gift  of  a  despot;  our  goveomment  and  our  rulers  are  from 
amongst  ourselves;  chosen  by  the  free  uninfluenced  suiBf rages 
of  enlightened  freemen;  not  to  oppress  and  devour,  but  to 
protect,  feed,  and  bless  the  people,  with  the  benign  and 
energetic  influence  of  their  power,  (as  ministers  of  Grod  for 
good  to  them.)  This  shows  the  ignorance  of  those  who  are 
clamorous  for  a  new  constitution,  and  the  mistake  of  those 
who  suppose  that  the  rules  of  the  common  law  of  England 
are  the  common  law  of  Connecticut,  until  altered  by  a  statute. 


On  the  Common  Law  of  Connecticut. 

These  questions  are  frequently  asked.  What  is  the  common 
law  of  America?  Have  we  any  common  law  in  Connecticut? 
I  know  not  how  I  can  better  resolve  these  questions  than  by 
answering  another,  (viz.)  What  is  common  law?    And  first, 

Common  law  is  the  perfection  of  reason,  arising  from  the 
nature  of  God,  of  man,  and  of  things,  and  from  their  rela- 
tions, dependencies,  and  connections:  It  is  universal  and 
extends  to  all  men,  and  to  all  combinations  of  men,  in  every 
possible  situation;  and  embraces  all  cases  and  questions  that 
can  possibly  arise;  it  is  in  itself  perfect,  clear  and  certain; 
it  is  immutable,  and  cannot  be  changed  or  altered,  without 
altering  the  nature  and  relation  of  things;  it  is  superior  to 
all  other  laws  and  regulations,  by  it  they  are  corrected  and 
controlled;  all  positive  laws  are  to  be  construed  by  it,  and 
wherein  they  are  opposed  to  it,  they  are  void.  It  is  im- 
memorial, no  memory  runneth  to  the  contrary  of  it;  it  is  co- 
existent with  the  nature  of  man,  and  commensurate  with 
his  being;  it  is  most  energetic  and  coercive;  for  every  one 
who  violates  its  maxims  and  precepts  are  sure  of  feeling  tlic 
weight  of  its  sanctions. 
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Nor  may  we  say,  who  will  ascend  into  heaven  to  bring 

it  down,  or  descend  into  the  depths  to  bring  it  up,  or  traverse 
the  Atlantic  to  import  it;  it  is  near  us,  it  is  within  us,  written 
upon  the  table  of  our  hearts,  in  lively  and  indelible  char- 
acters; by  it  we  are  constantly  admonished  and  reproved, 
and  by  it  we  shall  finally  be  judged.  It  is  visible  in  the 
volume  of  nature,  in  all  the  works  and  ways  of  God;  its 
sound  is  gone  forth  into  all  the  earth,  and  there  is  no  people 
or  nation  so  barbarous,  where  its  language  is  not  understood. 

The  dig-nity  of  its  original,  the  sublimity  of  its  principles, 
the  purity,  excellency  and  perpetuity  of  its  precepts,  are 
most  clearly  made  known  and  delineated  in  the  book  of 
divine  revelation;  heaven  and  earth  may  pass  away  and  all 
the  systems  and  works  of  man  sink  into  oblivion;  but  not  a 
jot  or  tittle  of  this  law  shall  ever  fail. 

By  this  we  are  taught  the  dignity,  the  character,  the  rights 
and  duties  of  man,  his  rank  and  station  here  and  his  rela- 
tion to  futurity;  that  he  hath  a  property  in  himself,  his 
powers  and  faculties;  in  whatever  is  produced  by  the  applica- 
tion of  them;  that  he  is  a  free  agent  subject  to  the  control  of 
none,  in  his  opinions  and  actions  but  to  his  God  and  the  laws, 
to  which  he  is  amenable.  This  teaches  us,  so  to  use  our  own 
as  not  to  injure  the  rights  of  others:  This  enables  us,  to 
explain  the  laws,  construe  contracts  and  agreements,  to  dis- 
tinguish injuries,  to  determine  their  degree  and  the  repara- 
tion in  damages  which  justice  requires.  This  designates 
crimes,  discovers  their  aggravations  and  ill-tendency;  and 
measures  out  tlie  punishments  proper  and  necessary  for  re- 
straint and  example:  This  defines  the  obligations  and  duties 
between  husbands  and  Avives,  parents  and  children,  brothers 
and  sisters,  between  the  rulers  and  the  people,  and  the  people 
or  citizens  towards  each  other:  This  is  the  Jilagna  Charta 
of  all  our  natural  and  religious  rights  and  liberties,  and  the 
only  solid  basis  of  our  civil  constitution  and  privileges  — 
in  short,  it  supports,  pervades  and  enlightens  all  the  ways  of 
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man,  to  the  noblest  ends  by  the  happiest  means,  when  and 
wherever  its  precepts  and  instructions  are  observed  and  fol- 
lowed —  the  usages  and  customs  of  men  and  the  decisions  of 
the  courts  of  justice  serve  to  declare  and  illustrate  the  princi- 
ples of  this  law;  but  the  law  exists  the  same  —  nor  is  this 
a  matter  of  speculative  reasoning  merely;  but  of  knowledge 
and  feeling;  we  know  that  we  have  a  property  in  our  persons, 
in  our  powers  and  faculties,  and  in  the  fruits  and  effects  of 
our  industry,  we  know  that  we  have  a  right  to  think  and 
believe  as  we  choose,  to  plan  and  pursue  our  own  affairs  and 
concerns;  whatever  we  judge  to  be  for  our  advantage,  our 
interest  or  happiness,  provided  we  do  not  interfere  with 
any  principle  of  truth  or  of  reason  and  justice.  We  know  the 
value  of  a  good  name,  and  the  interest  we  have  in  it,  we 
know  that  every  man's  peace  and  happiness  is  his  own;  nay 
more,  when  our  persons  are  assaulted,  our  lives  attacked,  our 
hberties  infringed,  our  reputation  scandalized,  or  our  prop- 
erty ravaged  from  us  or  spoiled;  we  feel  the  injury  that  is 
done  to  us,  and  by  an  irrepressible  impulse  of  nature,  resent 
the  violation  of  our  rights,  and  call  upon  the  powerful  arm 
of  justice  to  administer  redress.  We  also  know  that  other 
men  have  the  same  rights,  the  same  sensibility  of  injuries, 
when  their  rights  are  violated  —  this  law  is  therefore  evi- 
denced both  by  the  knowledge  and  the  feelings  of  men. 
These  ought  to  be  the  governing  principles  with  all  legisla- 
tors in  making  of  laws,  with  all  judges  in  construing  and 
executing  the  laws,  and  with  all  citizens  in  observing  and 
obeying  them. 

Secondly,  another  branch  of  common  law  is  derived  from 
certain  usages  and  customs,  lunivefrsally  assented  to  tand 
adopted  in  practice  by  the  citizens  at  large,  or  by  particular 
classes  of  men,  as  the  farmers,  the  merchants,  etc.  as  appli- 
cable to  their  particular  business,  and  to  all  others  of  the 
same  description,  which  are  reasonable  and  beneficial. 
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These  customs  or  regulations,  when  thus  assented  to  and 
adopted  in  practice,  have  an  influence  upon  the  course  of 
trade  and  business,  and  are  necessary  to  be  understood  and 
applied  in  the  construction  of  transactions  had  and  contracts 
entered  into  with  reference  to  them:  To  this  end  the  courts 
of  justice  take  notice  of  them  as  rules  of  right,  and  as  having 
the  force  of  laws  formed  and  adopted  under  the  authority 
of  the  people. 

That  these  customs  and  usages  must  have  existed  im- 
memorially,  and  have  been  compulsory,  in  order  to  their 
being  recognized  to  be  law;  seems  to  involve  some  degree 
of  absurdity  —  that  is,  they  must  have  the  compulsory  force 
of  laws,  before  they  can  be  recognized  to  be  laws,  when 
they  can  have  no  compulsory  force  till  the  powers  of  govern- 
ment have  communicated  it  to  them  by  declaring  them  to 
be  laws:  That  so  long  as  any  one  living  can  remember  when 
they  began  to  exist  they  can  be  of  no  force  or  validity  what- 
ever, however  universally  they  may  be  assented  to  and 
adopted  in  practice;  but  as  soon  as  this  is  forgotten  and  no 
one  remembers  their  beginning,  then  and  not  till  then  they 
become  a  law;  this  may  be  necessary  in  arbitrary  govern- 
ments, but  in  a  free  government  like  ours,  I  should  suppose, 
the  better  reason  to  be  this: 

That  as  statutes  are  positive  laws  enacted  by  the  authority 
of  the  legislature,  wliich  consists  of  the  representatives  of 
the  people,  being  duly  promulgated,  are  binding  upon  all, 
as  air  are  considered  as  consenting  to  them  by  their  repre- 
sentatives: So  lihese  unwritten  customs  and  regulations 
which  are  reasonable  and  beneficial,  and  which  have  the 
sanction  of  universal  consent  and  adoption  in  practice, 
amongst  the  citizens  at  large  or  particular  classes  of  them, 
have  the  force  of  laws  under  the  authority  of  the  people,  and 
the  courts  of  justice  will  recognize  and  declare  them  to  be 
such,  and  to  be  obligatory  upon  the  citizens  as  necessary 
rules  of  construction  and  of  justice.  The  reasonableness 
and  utility  of  their  operation,  and  the  universality  of  their 
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adoption,  are  the  better  evidence  of  their  existence  and  of 
their  having  the  general  consent  and  approbation,  than  the 
circumstance  of  its  being  forgotten  when,  they  began  to  exist. 

Thirdly,  another  important  source  of  common  law  is,  the 
adjudications  of  the  courts  of  justice  and  the  rules  of  practice 
adopted  in  them.  These  have  been  learned  by,  practice  only, 
as  we  have  no  treatises  upon  the  subject,  and  but  one  small 
volume  of  reports  containing  a  period  of  about  two  years 
only,  and  a  treatise  lately  wrote  by  Mr.  Swift,  containing  a 
commentary  on  the  government  and  laws  of  this  state.  We 
learn  from  histon^,  the  constitutions  of  government  and  the 
laws  of  foreign  countries,  the  adjudications  and  rules  of 
practice  adopted  in  their  courts  of  justice;  but  this  will  not 
give  us  the  knowledge  of  our  own,  and  although  we  may 
seem  to  have  borrowed  from  them,  yet  ours  is  essentially 
different  froi^  all;  in  that,  it  is  highly  improved  and  amelio- 
rated in  its  principles  and  regulations,  and  simplified  in  its 
forms,  is  adapted  to  the  state  of  our  country,  and  to  the 
genius  of  the  people,  and  calculated  in  an  eminent  manner 
to  improve  the  mind  by  the  diffusion  of  knowledge,  and  to 
give  effectual  security  and  protection  to  the  persons,  rights, 
liberties  and  properties  of  the  citizens;  and  is  clothed  with 
an  energy,  derived  from  a  source,  and  rendered  efficacious  by 
a  power,  unknowai  in  foreign  governments,  (viz.)  the  attach- 
ment of  the  citizens  who  rejoice  in  being  ruled  and  governed 
by  its  laws,  for  the  blessings  it  confers.  Let  us,  Americans 
then,  duly  appreciate  our  own  government,  laws  and  man- 
ners, and  be  what  we  profess,  an  independent  nation;  and 
not  plume  ourselves  upon  being  humble  imitators  of  for- 
eigners, at  home  and  in  our  own  country;  but  let  our  manners 
in  all  respects  be  characteristic  of  the  spirit  and  principles  of 
our  independence. 

I  trust  by  this  time  the  reader  has  anticipated  in  his  own 
mind  the  answer  to  the  questions,  what  is  the  common  law 
of  America?  and  have  we  any  common  law  in  the  state  of 
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Connecticut?  These  principles,  as  applied  to  tlie  situation 
and  genius  of  the  people,  the  spirit  of  our  government  and 
laws,  the  tenure  of  our  lands,  and  the  vast  variety  of  objects, 
civil  and  military,  ecclesiastical  and  commercial,  in  our  own 
state  have  been  exemplified  in  practice,  defined,  explained 
and  established  by  the  decisions  of  the  courts,  in  innumerable 
instances,  although  reports  of  but  few  of  them  have  been 
published.  To  these  I  think  we  ought  to  resort,  and  not  to 
foreign  systems,  to  lay  a  foundation,  to  establish  a  char- 
acter upon,  and  to  rear  a  system  of  jurisprudence  purely 
American,  without  any  marks  of  servility  to  foreign  powers 
or  states';  at  the  same  time  leave  ourselves  open  to  derive 
instruction,  and  improvement  from  the  observations,  dis- 
coveries, and  experience  of  the  literati,  in  all  countries  and 
nations,  respecting  jurisprudence  and  other  useful  arts  and 
sciences.  And  indeed,  a  great  part  of  our  legal  ideas  were 
originally  derived  from  the  laws  of  England  and  the  civil 
law,  which  being  duly  arranged,  have  been  incorporated  into 
our  own  system,  and  adapted  to  our  own  situation  and  circum- 
stances. 

It  is  of  great  importance  to  a  country  or  state  that  the 
laws  which  regulate  the  intercourse  among  the  citizens, 
determine  property,  construe  and  enforce  contracts,  define 
crimes  and  their  punishments,  and  provide  remedies  for  the 
recovery  of  rights,  and  for  the  redress  of  wrongs,  should  be 
just  in  principle;  clear,  concise,  and  unequivocal  in  expres- 
sion; uniform,  permanent,  and  consistent  in  their  meaning 
and  application;  and  energetic  and  coercive  in  their  opera- 
tion; extending  to  and  embracing  every  possible  case.  This 
would  enable  the  courts  of  law  to  do  justice  in  all  cases,  and 
would  supersede  the  necessity  of  the  courts  of  chancery; 
and  indeed  are  not  the  courts  of  chancery  in  this  state 
borrowed  from  a  foreign  jurisdiction,  which  grew  out  of  the 
ignorance  and  barbarism  of  the  law  judges  at  a  certain  period 
in  that  country,  from  whence  borrowed: —  And  would  it  not 
be  as  safe  for  the  people,  to  invest  the  courts  of  law  with 
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the  power  of  deciding  all  questions  and  of  giving  relief  in  . 

all  cases  according  to  the  rules  established  in  chancery,  as  "^t^^Xr^^jT^ 
it  is  to  trust  those  same  judges  as  chancellors  to  do  it;  those         ^^ 
rules  might  be  considered  as  a  part  of  the  law,  and  the  remedy  '^^' 

be  made  much  more  concise  and  effectual. 

Further,  would  not  this  remeJy  great  inconveniences  and 
save  much  expense  to  suitors,  who  are  frequently  turned 
round  at  law,  to  seek  a  remedy  in  chancery;  and  as  often 
turned  round  in  chancery,  because  they  have  an  adequate 
remedy  at  law;  these  are  serious  evils  and  ought  not  to  be 
permitted  to  exist  in  the  jurisprudence  of  a  country,  famed 
for  liberty  and  justice;  and  which  can  be  remedied,  only  by 
the  interposition  of  the  legislature. 

Statutes  are  positive  laws  framed  by  the  wisdom,  and 
enacted  by  the  authority  of  the  legislature,  and  like  the 
most  perfect  system  of  human  composition,  however  well 
intended  and  wisely  devised,  would  often,  if  literally  pur- 
sued, fail  of  the  good  ends  proposed,  through  some  ambiguity 
in  the  expressions,  or  some  defect  in  the  remedy  provided, 
unless  construed  and  corrected  by  reason  and  equity,  agree- 
ably to  the  intent  of  the  legislature,  according  to  the  follow- 
ing rules:  1st.  By  considering  what  the  mischief  was  which 
the  statute  designed  to  remedy.  2d.  The  remedy  the  statute 
hath  or  meant  to  have  provided.  3d.  The  true  reason  of  the 
remedy.  And  it  is  the  province  of  the  courts  of  kw  to 
explain  and  declare  what  both  the  writteoi  and  unwritten 
laws  are,  and  from  their  decisions  we  are  to  learn  the  law  and 
its  determinate  meaning.  ♦ 


Ok  the  Statute  Laws  of  Connecticut,  securing  and  con- 
firming THE  Rights  of  the  Citizens. 

Government  and  laws,  have  been  erroneously  considered, 
as  originating  in  the  prince  or  potentate,  and  the  liberties 
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and  privileges  enjoyed  by  their  subjects  as  flowing  from  their 
free  benignity  and  good  will;  for  this  cause  the  subjects  exist 
only  for  their  king;  their  lives,  liberty  and  property  are  all 
devoted  to  his  honor,  pleasure  and  aggrandizement;  whereas, 
the  truth,  in  fact  is,  that  ci\al  government  is  ordained  of 
God,  for  the  good  of  the  people,  and  the  Constitution  they 
adopt,  and  the  persons  they  appoint  to  bear  rule  over  them, 
to  make  and  to  execute  the  laws,  the  Almighty  recognizes 
to  be  his  ministers,  acting  under  his  authority,  for  the  ad- 
vancement of  order,  peace  and  happiness  in  society,  by  pro- 
tecting its  members  in  the  quiet  enjoyment  of  their  natural, 
civil  and  religious  rights  and  liberties.  It  is  the  office  and 
duty  of  the  supreme  power  of  a  state,  to  enact  and  in  some 
proper  manner  promulgate  to  its  citizens  and  subjects  the 
will  of  the  state,  which  is  the  law  respecting  their  rights,  and 
their  duties,  that  they  may  know  how  to  preserve  and  enjoy 
the  former,  and  comply  w4th  and  perform  the  latter;  also, 
the  punishments  annexed  to  the.  various  infractions  of  the 
public  will,  thus  declared  and  comprised  in  the  laws. 

In  republican  governments,  justice  ought  to  be  the  princi- 
ple, the  public  good  the  object,  and  reason  and  virtue  the 
life  and  spirit  of  their  laws.  Statutes  are  made  either  in 
affirmance  of  natural  rights  and  duties  and  declarative  of 
them,  or  are  positive  regulations  for  political  reasons,  re- 
specting certain  matters  and  things,  in  themselves  indifferent. 

The  great  end  of  civil  government  is  social  happiness;  to 
induce  us  to  respect  the  rights,  interests,  and  feelings  of 
others  as  our  own,  conformable  to  that  great  command  in  the 
law,  which  is  the  foundation  of  all  relative  duties  from  man 
to  man;  to  love  our  neighbor  as  ourselves,  and  to  do  to  all 
as  we  would  they  should  do  to  us;  knomng  that  the  rights 
and  enjoyments  of  others  are  the  same  to  them  as  ours  are 
to  us,  and  that  all  men  are  brethren,  have  one  father,  who 
is  God,  created  in  his  image,  and  connected  in  one  great 
family  under  the  government  of  their  illustrious  head  the 
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Prince  of  Peace  and  of  the  potentates  and  powers  of  the 
earth.  A  practice  universally  adopted  agreeable  to  these 
principles  and  rules,  would,  without  the!  intervention  of 
penal  laws,  render  the  security  of  individuals  perfect,  and 
advance  the  harmony,  beauty,  and  happiness  of  society,  b^ 
yond  the  power  of  language  to  describe. 

The  legislatures  of  Connecticut,  sensible  of  the  importance 
of  these  objects,  have  calculated  their  laws  in  direct  sub- 
serviency thereto;  and  to  compel  their  refractory  citizens  to 
do  through  fear  of  punishment  what  they  ought  to  do  from 
principles  of  obedience.  The  first  law  in  the  book  of  statutes 
in  order  of  time  and  in  point  of  importance,  is;  "that  no 
man's  life  shall  be  taken  away:  No  man's  honor  or  good 
name  shall  be  stained:  No  man's  person  shall  be  arrested, 
restrained,  banished,  dismembered,  nor  any  ways  punished: 
No  man  shall  be  deprived  of  his  wife  or  children:  No  man's 
goods  or  estate  shall  be  taken  away  from  him,  or  any  ways 
endamaged  imder  the  color  of  law  or  countenance  of  au- 
thority, unless  clearly  warranted  by  the  laws  of  the  state." 

These  great  essential  rights,  are  derived  from  a  source 
above  all  that  is  human;  are  holden  by  a  tenure  superior  to 
what  any  power  on  earth  can  create  or  give;  it  is  the 
!\fagna  Charta  of  the  Deity,  the  supreme  ruler  and  governor, 
which  grants  and  confirms  these  rights  to  man;  they  are 
therefore  justly  called  natural  rights,  and  the  violation  of 
them  a  crime  against  the  law  of  nature,  and  what  in  law 
language  is  denominated,  malum  in  se. 

The  legislature  has  laid  this  as  the  foundation  on  which 
to  rear  a  system  of  laws  and  jurisprudence  calculated  to 
secure  and  advance  in  the  best  possible  manner  the  good  of 
individuals,  and  the  public  peace  and  safety. 
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Statute  oi^^  Family  Ed4jcation. 

And  solicitous  by  every  possible  means  in  their  power, 
to  secure  their  object,  and  impressed  with  an  idea  of  the 
importance  of  the  early  culture  of  the  human  mind,  and 
that  the  establishment  of  good  principles  and  habits  in  youth, 
are  infinitely  more  influential  to  form  the  good  citizen  than 
mulctuary  laws;  have  aimed  to  give  the  most  effectual  aid  to 
virtue,  and  by  a  law  entitled  an  act  for  the  education  of 
children,  have  required  that  all  parents  and  masters  of 
children,  shall  teach  or  cause  to  be  taught  and  instructed  all 
children  under  their  care  and  government,  to  read  the  Eng- 
lish language  well,  to  know  the  principles  of  religion  and 
virtue,  and  the  laws  of  the  state  against  crimes;  and  a  penalty 
is  to  be  inflicted  for  their  neglect  and  the  selectmen  and  grand 
jurors  in  the  respective  towns  are  enjoined  to  prosecute  all 
breaches  of  this  law. 


On  Schools,  etc. 

And  by  an  act,  entitled,  an  act  for  appointing,  encourag- 
ing and  supporting  schools,  it  is  enacted  "  that  every  town 
within  this  state,  wherein  there  is  but  one  ecclesiastical 
society,  and  wherein  there  are  seventy  householders  or 
families  or  upwards;  and  every  ecclesiastical  society  con- 
stituted, or  that  shall  be  constituted  by  the  general  assembly, 
wherein  there  shall  bo  seventy  householders  or  families  or 
upwards,  shall  be  provided  with  and  shall  keep  and  maintain 
one  good  and  sufficient  school,  for  the  teaching  and  instruct- 
ing of  youth  and  children  to  read  and  write,  at  least  eleven 
months  in  each  year,  which  school  shall  be  steadily  supplied 
with  and  kept  by  a  master  sufficiently  and  suitably  qualified 
for  that  service:  And  every  town  and  society,  that  hath  not 
the  number  of  seventy  householders  or  families,  shall  be 
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prorided  with  and  maintain  a  school  as  aforesaid  six  months 
in  each  year. 

"  And  there  shall  be  a  grammar  school  kept  and  constantly 
maintained  in  all  the  county  towns,  that  are  or  shall  be  made 
in  this  state,  to  be  steadily  kept,  by  some  discreet  person,  of 
good  conversation,  and  well  acquainted  with  the  learned 
languages,  especially  the  Greek  and  Latin." 

And  certain  funds  are  provided  for  the  support  of  said 
schools;  and  where  the  funds  shall  be  deficient  the  inhabitants 
of  the  towns  or  societies  shall  by  a  tax  raise  one-half  of  such 
deficiency,  and  the  other  h^f  shall  be  paid  by  the  parents 
and  masters  of  the  children;  and  a  penalty  is  laid  upon  the 
towns  and  societies  who  shall  neglect  their  duty  enjoined  by 
this  act. 

And  by  a  late  act  all  the  moneys  arising  upon  the  sale  of 
the  western  lands,  are  appropriated  to  this  object;  that  is  to 
say,  the  annual  interest  is  to  be  applied  to  the  support  of 
schools  in  the  several  school  "Societies  or  districts;  this  is  an 
ample  addition  to  the  former  funds.  These  establishments 
are  founded  not  only  upon  principles  of  reason  and 
benevolence  to  others,  but  of  justice  and  good  will  to  our- 
selves—  for  the  children  of  the  poor,  as  well  as  the  rich, 
are  bom  ^dth  capacities  for  instruction  and  improvement 
in  knowledge  and  in  virtue,  and  to  acquire  and  enjoy  the 
rights  and  privileges  of  citizens  —  and  happy  must  be  the 
condition  of  that  people,  whose  citizens  are  all  well  informed, 
well  principled,  and  ^^^tuou8ly  inclined. 


On  the  Liberal  Arts  and  Sciences. 

Ignorance  and  want  of  proper  education,  are  fruitful 
sources  of  evil  to  mankind.  Atheism,  infidelity,  blasphemy, 
treason,  murder,  and  the  whole  catalogue  of  black  enormities 
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and  crimes  which,  degrade  human  nature,  disturb  society, 
and  would  constitute  a  hell  upon  eiirth,  are  the  unfruitful 
works  of  ignorance  and  darkness:  The  hierarchy  of  the  pope; 
the  throne  of  tyranny  and  despotism,  are  supported  by  it: 
It  converts  liberty,  the  choicest  of  blessings,  into  licentious- 
ness and  anarchy,  the  most  intolerable  of  evils:  It  is  an  im- 
placable foe  to  virtue  and  good  order,  and  the  hot  bed  of 
sedition,  rebellion,  and  of  almost  every  vice:  It  dethrones 
reason  of  its  empire,  and  gives  up  the  reins  to  every  malignant 
and  vicious  lust  and  passion,  and  to  the  wild  follies  of  a 
fanatic  delusion:  It  renders  a  man  a  pest  to  society,  a  dis- 
grace to  human  nature,  a  burden,  to  himself,  and  a  sure  prey 
to  eventual  perdition.    Whereas, 

True  knowledge  in  the  soul  is  like  light  and  heat  in  the 
sun.  It  awakens,  enlightens,  and  invigorates  every  noble 
and  social  passion:  It  sets  in  motion  all  the  tender  and 
benevolent  sensibilities  of  the  heart.  The  man  of  knowl- 
edge and  virtue  is  a  light  in  himself  and  a  lamp  to  all 
around  him:  The  wisdom  and  rectitude  of  his  deportment 
exalts  the  dignity  of  his  nature,  and  doth  honor  to  his  Maker. 

Deeply  impressed  with  these  ideas,  our  ancestors  early 
not  only  made  provision  that  all  the  children  of  the  people 
should  be  properly  educated  and  instructed,  as  hath  been 
stated,  but  raised  their  ideas  to  higher  objects  and  nobler 
designs; — the  instruction  of  youth  in  the  liberal  arts  and 
sciences.  They  considered  the  founding  of  a  college,  or 
seminary  of  literature  of  the  highest  consequence  to  a  re- 
public, from  the  beneficial  influence  it  would  have  upon 
its  most  important  concerns;  that  it  would  be  a  fountain  of 
knowledge  from  whence  streams  would  flow  to  every  part, 
and  spread  useful  instruction,  amongst  all  the  interesting 
transactions  of  life;  from  which  the  church  and  the  state 
would  be  furnished  with  men  of  science  and  wisdom  for 
their  rulers  and  teachers,  and  the  schools  in  the  societies  and 
districts  with  well-accomplished  masters  and  instructors,  and 
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the  learned  professions  be  filled  with,  men  of  principles  and 
knowledge  in  their  respective  departments,  who  would  do 
honor  to  themselv^,  be  a  blessing  to  mankind,  and  an  orna- 
ment to  their  profession. 

In  A.  D.  1700,  the  general  assembly  of  the  then  colony 
of  Connecticut,  upon  the  application  of  a  number  of  char- 
acters eminent  for  their  patriotism  and  piety  from  among 
the  clergy,  laid  the  foundation  of  Yale  College;  granted  a 
charter  of  incorporation  to  eleven  trustees  or  fellows,  with 
ample  privileges,  and  endowed  it  with  considerable  funds. 
This  infant  seminary  the  government  took  into  its  protection 
and  patronage;  and  as  the  ability  of  the  colony  and  state 
increased  and  the  exigencies  of  the  college  required;  for 
erecting  of  new  buildings  or  repairing  of  old,  or  for  estab- 
lishing necessary  and  useful  professorships:  They  have  from 
time  to  time  been  adding  to  the  funds;  and  since  the  Ameri-. 
can  revolution,  the  legislature,  with  the  concurrence  of  the 
corporation,  have  enacted  that  the  governor,  lieutenant- 
governor  and  the  six  senior  assistants  in  the  council  of  the 
state,  for  the  time  being,  shall  be  of  the  corporation;  and 
have  also  made  large  additions  to  the  funds.  Thus  the 
wisdom  and  counsel  as  well  as  the  interest  of  both  the  civil 
and  ecclesiastical  departments  in  the  state,  are  become  united 
in  advancing  the  prosperity  of  that  seminary  for  the  general 
w^elfare. 


On  the  Worship  of  the  Deity. 

The  legislators  like  wise  and  faithful  rulers,  having  by 
the  means  of  instruction,  which  they  had  provided,  laid  a 
foundation  to  prepare  the  rational  mind,  for  the  reception  of 
the  sublime  and  important  lessons  of  divine  truth;  considered 
all  they  had  done  as  incomplete,  until  they  had  crowned 
the  whole,  by  making  provision,  for  this  also;  which  alone 
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can  lead  the  mind  to  interminable  peace  and  joy:  And  con- 
templating man  as  a  rational,  free,  and  immortal  being, 
accountable  for  his  conduct  here;  and  that  all  men,  in  a  land 
of  light,  like  this,  do  believe  in  the  existence  of  God,  the 
first  cause  of  all  things,  and  supreme  governor  of  the  world, 
who  will  rew^ard  virtue  and  punish  vice:  And  that  he  is  to 
be  worshiped  and  adored  by  all  his  intelligent  creatures;  and 
that  the  laws  and  maxims  of  his  government,  which  are  pre- 
scribed to  guide  men  to  perfection  and  immortal  felicity,  are 
calculated  in  the  wisest  and  best  manner  to  make  them  good 
citizens  here;  early  made  provision  for  the  public  worship 
of  the  Deity;  by  enacting  laws,  requiring  the  several  towns 
and  ecclesiastical  societies,  to  erect  and  build  at  their  own 
expense,  suitable  and  convenient  houses  and  churches  for 
that  purpose;  and  that  they  should  be  furnished  with  an 
ordained  minister  of  the  gospel,  to  teach  and  inculcate  the 
important  duties  of  the  Christian  religion;  whom  they  should 
support  and  maintain. 

And  although  the  law  requires  this,  yet  it  leaves  it  to 
every  man's  choice,  to  worship  where  and  in  the  manner,  that 
is  most  agreeable  to  his  conscience;  and  excuses  him  from 
paying  for  the  support  of  the  public  worship,  in  any  other 
society  than  that  with  whom  he  hath  joined  himself,  and 
doth  attend,  and  pay. 

Although  this  enjoins  upon  all  to  support  the  public 
worship  of  the  J)eity,  yet  it  leaves  to  every  man,  free  liberty 
of  conscience;  for  no  man  can  plead  as  an  excuse,  for  not 
worsliiping  his  Maker,  ini  some  way  or  other,  that  it  is  against 
his  cont-eience.  These  regulations  are  founded  in  the  reason 
and  fitness  of  thing's,  as  well  as  the  wisest  jwlicy;  for  if 
there  is  reason  and  propriety  in  anything  in  nature,  it  is 
reasonable  and  fit  that  an  intelligent  creature  should  worship 
.his  Creator.  Besides,  the  (-hristian  religion  contains  the 
noblest  j)rincipU\s  for  human  conduct,  and  the  most  pure 
and  perfect  rules  of  life,  which  are  enforced  with  solenm  and 
awful  sanctions,  drawn  from  the  considerations  of  futurity. 
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It  also  exhibits  innumerable  striking  examples  of  the  most 
disinterested  and  sublime  virtues. 

Further,  the  history  of  the  world  from  the  beginning, 
furnish  incontestable  proofs  of  this  soleinn  truth  —  That 
among  all  nations  where  the  worship  of  Deity  has  been 
neglected  and  contemned,  destruction  and  ruin  hath  sooner 
or  later  overtaken  them;  while  those  who  have  preserved  and 
maintained  his  worship  in  purity  and  truth,  have  not  only 
been  preserved,  but  blessed  and  prospered. 


On  the  Observation  of  the  Sabbath. 

The  legislature  further  considering  that  the  Creator  and 
sovereign  proprietor  of  the  earth  and  of  its  fruits;  of  man 
and  of  his  time  and  service,  when  he  had  finished  his  works 
of  creation,  put  man  into  possession  and  made  him  lord  of 
all  here  below,  reserving  the  fruit  of  one  tree  only  of  all  the 
fruits  of  the  earth,  and  one  day  in  seven  of  all  the  days  in 
the  week,  to  bo  devoted  and  employed  in  his  immediate 
worship  and  service;  as  an  acknowledgment  for  the  rest,  as  a 
test  of  his  loyalty  and  obedience,  and  as  a  constant  remem- 
brancer from  whom  and  by  what  tenure,  he  held  all  the  in- 
estimable blessings  of  time:  that  the  withholding  of  these 
services  and  profaning  the  Sabbath  by  the  unnecessary  pur- 
suit of  secular  employments  and  diversions;  is  direct  re- 
bellion against  the  supreme  Lord,  an  impious  denial  of  his 
right,  and  refusal  to  hold  under  him,  and  has  the  same  un- 
happy effect  upon  the  temper,  state  and  morals  of  an  in- 
dividual or  a  nation,  as  eating  of  the  forbidden  fruit  had 
upon  our  first  parents. 

Besides,  they  viewed  it  as  an  institution  founded  not  only 
in  the  hig}>est  authority,  but  in  the  greatest  wisdom  and  good 
policy.    One  day  in  seven  is  little  enough  to  be  employed  in 
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the  momentous  concerns  of  immortality;  it  is  little  enough 
for  rest  and  relaxation  from  the  busy  scenes  of  life  and  worldly 
pursuits;  it  is  the  means  of  acquiring  knowledge  of  the  most 
interesting  truths,  and  of  establishing  us  in  the  habits  of 
virtue,  order  and  decency,  which  are  not  to  be  found  where 
the  Sabbath  is  disregarded  and  profaned;  and  that  the  profa- 
nation of  the  Sabbath  is  noted  in  the  scriptures  of  truth, 
and  in  the  history  of  mankind,  as  an  infallible  mark  of  great 
degeneracy  in  principles  and  manners,  and  a  certain  prelude 
to  impending  destruction. 

That  it  is  a  necessary  and  convenient  mean  in  the  computa- 
tion of  time  —  We  calculate  by  hours  to  the  number  of 
twenty-four,  and  then  by  days  to  the  number  seven,  then  by 
weeks  till  we  get  to  a  month,  then  by  months  up  to  a  year, 
etc.  The  days,  monthsj,  and  years  are  marked  out  by  the 
revolutions  of  the  heavenly  bodies;  but  a  week  consisting  of 
seven  days  was  formed  in  this  wise:  The  Almighty  was  six 
days  in  the  works  of  creation;  on  the  seventh  day  he  rested  or 
ceased  working,  and  contemplated  the  things  which  he  had 
made;  and  sanctified  the  seventh  day  and  consecrated  it  to 
be  observed  as  a  day  of  sacred  rest,  in  commemoration  of  the 
works  of  creation,  which  formed  a  grand  epoch  in  the  be- 
ginning of  time. 

Redemption  was  completed  in  the  morning  of  the  first 
day  of  the  week,  which  formed  a  second  grand  epoch  of  the 
highest  importance  to  mankind ;  and  we  cannot  commemorate 
the  second  without  being  necessarily  led  back  to  the  first,  and 
to  the  sad  apostacy  of  man.  Thus  the  great  events  which  were 
commemorated  on  the  seventh  day,  since  the  Christian  era, 
are  necessarily  implied  and  involved  in  those  of  the  first: 
The  world  created  out  of  nothing  and  ransomed  from  ruin  by 
the  Saviour,  are  the  illustrious  events  which  offer  for  our 
contemplation  and  commemoration  on  the  first  day  of  the 
week. 
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The  legislature  therefore  by  one  of  their  first  laws,  en- 
joined upon  their  citizens  the  observance  of  the  Sabbath; 
forbidding  all  secular  employments  and  recreations,  to  be 
pursued  on  the  Sabbath  or  Lord's  day,  except  works  of  neces- 
sity and  mercy;  also  made  it  highly  penal  for  any  to  give 
disturbance  to  others  who  observe  the  day. 


On  Public  Opinion. 

To  these  regulations  our  ancestors,  added  the  weight  of 
public  opinion,  those  who  honored  the  great  governor  of  the 
world,  his  institutions  and  laws,  they  honored  with  their  con- 
fidence; and  great  force  and  influence  is  given  to  the  laws  by 
this;  every  individual  feels  its  power  and  is  unable  to  resist 
it.  In  a  country  where  vice  and  meanness,  is  held  in  detesta- 
tion and  abhorrence,  and  all  who  transgress  the  rules  of 
decency  and  virtue,  are  contemned  and  despised,  by  their 
fellow  citizens,  however  great  their  accomplishments  may  be 
in  other  respects;  crimes  wiU  be  few.  In  all  free  and  en- 
lightened statesi,  shame  and  disgrace  forms  the  most  poignant 
part  of  any  punishment:  An  accusing  conscience  within, 
backed  with  a  disapproving  and  frowning  public  without; 
constitutes  the  most  awful  tribunal  in  nature,  short  of  the 
last  great  day  of  final  decision  and  retribution. 

Tet  knowing,  that  notwithstanding  all  these  noble  and 
salutary  provisions,  for  the  advancement  of  knowledge, 
virtue  and  peace;  there  would  be  some  who  would  refuse  in- 
struction, or  disregard  its  councils  and  precepts,  and  violate 
the  rights  of  others;  that  other  and  further  laws  were  neces- 
sary to  be  made,  armed  with  proper  sanctions,  to  restrain 
and  punish  the  lawless  and  disobedient,  and  to  guard  the 
innocent  and  the  virtuous.     For  this  end  were  the  laws  or- 
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dained  and  enacted  against  treason,  murder,  manslaugliter, 
rape,  adultery,  riots,  routs,  breaches  of  the  peace,  and  slander: 
Also  against  arson,  burglary,  robbery,  theft,  forgery,  perjury, 
and  other  misdemeanors,  and  trespasses  against  the  person  or 
property  of  individuals. 

Sensible  also,  that  it  was  not  sufficient  that  the  laws  re- 
strained and  punished  crimes  committed  against  the  public 
peace,  and  the  rights  of  individuals,  only,  but  that  all  prac- 
tices against  the  laws  of  religion  and  good  morals,  are  de- 
structive to  the  public  weal;  they  provided  laws  for  the 
punishment  of  blasphemy,  beastiality,  profanity,  lewdness, 
drunkenness,  and  other  debaucheries,  which  tend  to  corrupt 
good  morals. 


On  Marriage. 

It  is  necessary  and  important  to  the  public  that  the  inter- 
course betAveen  the  sexes  should  be  regulated  by  law.  Mar- 
riage was  instituted  by  God  between  our  first  parents  in  the 
state  of  innocency;  it  results  from  the  nature  of  man,  and 
from  the  end  and  purposes  of  his  creation:  For,  male  and 
female  created  he  them,  and  out  of  the  body  of  the  male  was 
the  female  formed  —  and  when  the  Lord  God  presented  to 
Adam  this  perfecting  stroke  of  creation,  this  beautiful  image 
of  himself,  in  ecstacy!  he  says,  this  production,  bone  of  my 
bone,  and  flevsh  of  my  flesh,  shall  b©  called  female  or  woman. 
And  by  the  attracting  influence  of  her  graceful  mien,  her 
celestial  beauty,  and  the  charms  of  innocency  that  beamed 
from  her  coimtenance  and  awakened  every  social  passion,  and 
set  in  motion  all  the  tender  sensibilities  of  his  soul,  toward 
his  second  self,  and  their  future  progeny,  which  he  surveyed 
in  prospect ;  he  felt  the  irresistible  impulse  of  nature,  attach- 
ing and  uniting  him  to  her  in  the  indissoluble  bands  of  per- 
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petual  friendship;  therefore,  he  says,  by  the  inspiration  of  his 
Maker,  shall  a  man  leave  his  father  and  his  mother  axtd  deuve 
unto  hia  wife  and  they  shall  be  t>ne  flesh. 

That  one  man  should  be  joined  to  one  woman  in  a  constant 
society  of  cohabiting  together,  is  agreeable  to  the  order  of 
nature  —  is  necessary  for  the  propagation  of  the  species,  and 
for  the  preservation  and  education  of  their  offspring;  and  to 
render  clear  and  certain  the  right  of  succession. 

The  laws  of  the  state  forbid  persons  to  marry  each  other, 
who  are  within  certain  degrees  of  kindred,  under  severe  pains 
and  penalties.  It  forbids  all  persons  to  be  joined  in  marriage 
until  their  purpose  of  marrying  has  been  regularly  published. 

And  it  ordains  that  no  person,  except  a  magistrate  or 
justice  of  the  peace,  within  his  own  county  or  jurisdiction,  or 
an  ordained  minister,  within  the  county  wherein  he  dwells, 
and  only  during  the  time  he  continues  settled  in  the  work 
of  the  ministry;  shall  join  any  persons  together  in  marriage 
—  nor  shall  they,  imless  published  as  aforesaid,  and  consent 
of  parents  or  guardians  had,  if  such  there  are,  on  pain  of 
forfeiting  £20. 

And  every  person  who  shall  marry  a  second  time,  his  or 
her  former  husband  or  wife  being  alive  and  not  divorced, 
shall  be  punished  as  in  case  of  adultery.  And  the  certificate 
of  the  magistrate,  justice  or  minister  w^ho  maiTied  them,  is 
evidence  of  the  marriage,  although  other  evidence  may  be 
received;  and  marriages  are  to  be  recorded  in  the  records  of 
the  town  where  the  parties  dwell,  and  severe  punishments  are 
to  be  inflicted  for  the  crime  of  adultery. 

Divorces  are  granted  in  four  cases,  (viz.)  for  adultery, 
fraudulent  contract,  \\dllful  desertion  for  three  years  with 
total  neglect  of  duty,  and  seven  years  absence  without  being 
heard    of.    And  the  Superior  Court  are  authorized  to  allow 
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and  assign  to  the  wife,  if  the  innocent  party,  so  much  of  the 
husband's  estate  as  they  shall  judge  to  be  right  and  just,  not 
exceeding  one-third  part. 


On  Supportinq  the  Poor. 

The  poor  and  indigent  in  all  countries,  call  not  only  for 
private  charity,  but  for  support  and  assistance  from  the  gov- 
ernment, and  to  give  scope  to  the  exercise  of  benevolence, 
the  most  noble  and  godlike  virtue;  for  God  taketh  the  poor 
under  his  care,  he  heareth  them  when  they  cry;  and  the 
highest  character  given  of  any  ruler  on  earth  is,  that  he 
judgeth  the  people  in  righteousness,  and  the  poor  with  judg- 
ment; that  he  delivereth  the  tieedy  when  they  cry,  and  the 
poor  that  hath  no  helper;  that  he  dealeth  bread  to  the  hungry, 
and  delivereth  him  that  is  ready  to  perish. 

It  is  the  duty  of  every  government  to  protect  and  to  pro- 
vide for  the  poor;  the  laws  of  the  state  therefore  himianely 
enact  and  ordain,  "  that  every  person  who  shall  become  poor 
and  impotent,  unable  to  provide  for  him  or  herself,  and  hath 
no  estate,  shall  be  taken  care  of  and  proAdded  for,  by  such  of 
his  or  her  relations  as  stand  in  the  line  and  degree  of  father 
or  mother,  grandfather  or  grandmother,  children  or  grand- 
children, if  they  are  of  sufficient  ability  to  do  it." 

It  further  ordains  that  every  town  shall  take  care  of,  pro- 
vide for  and  maintain,  its  own  poor.  And  the  law  points 
out  particularly,  how  a  right  of  settlement  is  acquired  in  a 
town,  and  the  poor  of  each  town  are  to  be  provided  for  by  the 
selectmen,  at  the  charge  of  the  town;  except  where  some 
person  is  by  law  bound  to  support  them.  Citizens  of  other 
states  falling  into  want  in  any  town  in  this  state,  may  be  sent 
by  a  constable  to  where  they  belong,  or  be  provided  for  by 
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the  selectmen,  at  the  expense  of  the  town  in  the  first  instance, 
to  be  reimbui'sed  by  the  person  or  by  the  relations,  within 
certain  degrees  of  kindred,  if  of  ability,  otherways,  by  the 
town,  except  where  warning  to  depart  was  given,  to  the  per- 
son within  three  months,  in  that  case  the  charge  is  paid  by 
the  state.  Foreigners  who  have  no  settlement  in  any  town  in 
the  United  States,  falling  into  want,  are  provided  for  by  the 
selectmen  of  the  town,  and  the  expense  is  to  be  allowed  by 
the  governor  and  council,  and  paid  out  of  the  treasury  of  the 
state. 

A  settlement  in  a  town  is  gained  in  various  ways.  Children 
bom  in  any  place  are  settled  where  their  parents  are  —  and 
a  bastard  is  settled  with  the  mother.  A  foreigner  who  comes 
and  resides  in  any  town  gains  a  settlement  by  being  admitted 
an  inhabitant  by  a  vote  of  the  town,  or  by  consent  of  the 
civil  authority  and  selectmen,  or  by  executing  some  public 
office.  Citizens  of  other  states  in  the  Union,  gain  a  settlement 
in  the  same  ways  as  foreigners  do,  and  also  by  owning  a  real 
estate  in  fee,  in  their  own  right,  of  the  value  of  $334.  In- 
habitants of  one  town  in  this  state  gain  a  settlement  in  an- 
other by  the  same  ways  that  foreigners  do,  and  also  by 
owning  a  real  estate  in  their  own  right  in  fee,  of  the  value  of 
$100;  or  by  residing  for  the  term  of  six  years  in  a  town  with- 
out being  chargeable.  All  rogues,  vagabonds,  sturdy  beggars, 
and  all  lewd,  idle,  dissolute  and  disorderly  persons,  are  to  be 
taken  up  by  the  justices,  and  sent  to  the  workhouse,  and 
there  to  be  kept  to  labor. 


Ox  Liberty. 


LiBEKTY  is  the  crowning  excellency  of  man;  freely  to 
choose  and  practice,  that  which  is  just,  wise  and  good,  and  to 
hate  and  avoid  that  which  is  unjust,  unreasonable  and  evil, 
is  the  foundation  of  virtue,  and  raises  the  human  character  to 
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a  near  resemblance  to  the  author  of  all  perfection;  on  the 
contrary,  freely  to  chooee  and  practice  evil,  and  to  refuse  and 
counteract  that  which  is  ju*t,  right  and  good,  constitutes  the 
deformity,  malignity,  and  iU  desert  of  vice;  for  on  freedom 
of  choosing,  depends  the  merit  or  demerit  of  every  action. 

To  deprive  a  person  of  liberty,  at  once  depresses  his  spirits, 
enervates  the  springs  of  industry  and  noble  exertions,  and 
ought  never  to  be  permitted  in  a  state,  but  for  crimes.  It  is 
taking  away  a  natural  right  by  civil  usurpation,  and  depriv- 
ing the  state  of  a  citizen,  every  one  of  whom  ought  to  be  at 
liberty  to  serve  the  public;  it  is  a  violation  of  those  equal 
rights  which  all  men  are  entitled  to.  By  equal  rights  cannot 
be  imdei-stood  that  all  men  are  to  be  of  equal  age,  equally 
wise  and  learned,  and  equally  rich  and  honorable;  but  that 
every  man  is  equally  entitled  to  enjoy  what  is  his  own, 
whether  natural  or  acquired,  and  however  small,  as  any  other 
hath  to  enjoy  what  is  his;  and  that  the  same  protection  and 
security  be  given  to.  one  as  another.  This  is  the  equality 
which  reason  and  the  law  claims  to  have  extended  to  all. 

The  introduction  of  slavery  into  this  state  from  the  coast 
of  Africa,  was  at  first,  from  pecuniary  motives,  without  ad- 
verting to  the  principle  or  policy  of  the  measure.  But  the 
legislature  has  long  since  seen  the  mischief,  and  have  been 
providing  laws  to  counteract  and  remedy  it,  as  fast  as  is  con- 
sistent with  safety  to  the  state.  And  for  that  purpose  in 
A.  D.  1774,  they  passed  a  law  that  no  person  thereafter, 
should  bring  or  import  into  this  state,  any  Indian,  negro  or 
mulatto  slave  from  any  place  w^hatever,  by  land  or  water,  to 
be  left^  disposed  of,  or  sold;  nor  should  any  person  purchase 
any  such  slave  knowing  him  to  be  imported  as  aforesaid,  on 
pain  of  forfeiting  and  paying  £100  for  each  slave,  so  imported 
or  purchased 

And  not  long  aft^r  it  was  further  ordained,  that  all  chil- 
dren bom  of  Indian,  negro  or  mulatto  parents,  after  the  Ist 
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day  of  March,  A.  D.  1784,  should  be  free  at  the  age  of 
twenty-five  years.* 

And  in  A.  D.  1788,  it  was  further  provided  by  law,  that 
no  citizen  of  this  State,  should  in  any  way  or  manner,  di- 
rectly or  indirectly,  buy  or  sell,  or  receive  on  board  his  or 
her  vessel,  wdth  intent  to  be  transported  or  imported  into  this 
state,  any  of  the  inhabitants  of  any  country  in  Africa,  as 
slaves  or  servants  for  term  of  years,  on  pain  of  forfeiting 
$167  for  every  person  so  received  on  V^d;  and  $1,667  for 
every  vessel  employed  as  aforesaid:  And  every  insurance 
upon  any  vessel  fitted  out  for  the  intent  and  employed  in 
the  .business  aforesaid,  or  upon  any  slaves  or  servants  shipped 
on  board  as  aforesaid,  should  be  void. 

And  that  if  any  person  shall  kidnap,  decoy,  or  forcibly 
carry  out  of  this  state,  any  free  negro,  Indian  or  mulatto,  or 
any  that  are  entitled  to  freedom  at  the  age  of  twenty-five 
years,  being  inhabitants  and  resident  within  this  state,  and  be 
thereof  convicted,  shall  forfeit  and  pay  $334  for  each  of  said 
persons  so  kidnapped,  etc.  one-half  to  the  treasury  of  this  state 
and  the  other  half  to  the  prosecutor:  And  the  court  before 
whom  the  conviction  is  had,  shall  give  such  a  sum  in  dam- 
ages as  they  shall  judge  to  be  reasonable  to  be  recovered  by 
the  prosecutor,  who  is  to  give  bond  with  surety  to  pay  it  over 
for  the  benefit  of  the  party  injured,  or  his  family. 

And  that  every  owner  or  master  of  a  vessel  clearing  out  for 
the  coast  of  Africa,  or  that  shall  be  suspected  of  being  for 
the  slave  trade,  such  suspicion  being  declared  to  the  nav^al 
officer,  by  some  of  the  citizens  on  oath,  shaU.  give  a  bond  \n.th 
surety  to  the  treasurer  of  the  state  in  the  sum  of  £1,000;  that 
none  of  the  natives  of  Africa,  or  of  any  other  foreign  country,, 
shall  be  taken  on  board  said  ship  or  vessel  during  her  voyage, 
with  intent  to  be  transported  as  slaves  to  any  part  of  the 
world. 

*  It  is  since  enacted  that  all  negro  children,  etc.,  bom  after  the  Ist  of  August,  A.  D. 
1797,  shall  be  free  at  the  age  of  twenty-one. 
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And  every  o\\'ner  of  any  Indian,  negro  or  mulatto  child 
Lorn  after  the  1st  of  ilarcli,  A.  1).  1784,  shall  deliver  to  the 
toAvn  clerk,  within  six  months  after  the  birth,  his  own  name, 
tlie  name,  sex  and  time  of  the  birth  of  the  child,  on  oath,  or 
forfeit  for  his  neglect  $7  for  every  month,  half  to  the  prose- 
cutor and  half  to  the  poor. 


Ox  IIlGUWAYS  AND  BuiDGES. 

Public  highways  and  roads  are  of  the  first  necessity  and 
importance;  and  in  an  inland  country,  like  ours,  they  ought 
to  be  laid  in  the  most  convenient  places  to  accommodate 
public  traveling;  and  to  be  kept  in  good  repair. 

This  state  by  a  law  entitled,  an  act  relating  to  bridges,  etc. 
have  ordained,  that  the  inhabitants  of  the  several  towns  in 
tlio  state,  shall  make,  build  and  keep  and  maintain  in  good 
and  sufficient  repair,  all  needful  highways  and  bridges  within 
their  respective  townships. 

The  power  of  superintending  and  laying  out  new  high- 
ways and  roads,  and  of  assessing  the  damages  done  to  private 
property  thereby,  is  vested  in  the  County  Courts  in  the 
respective  counties;  and  the  town  through  which  such  new 
highw^ays  are  laid,  are  to  pay  the  damages;  and  every  town 
is  responsible  in  double  damages  to  any  person  or  persons 
who  suffers  any  injury,  through  any  default  or  deficiency  in 
not  keeping  in  good  repair  their  roads  and  bridges. 

And  where  any  life  is  lost  in  passing  over  any  defective 
road  or  bridge  in  any  town,  after  warning  has  been  given  in 
WTiting,  under  the  hand  of  two  witnesses,  to  any  of  the  select- 
men of  said  town,  of  said  defect,  the  town  shall  pay  a  fine  of 
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$334  to  the  parents,  husband,  wife,  children  or  next  of  kin  to 
the  deceased. 

The  general  assembly  has  lately  turned  their  attention  to 
the  laying  out  and  straightening  the  great  public  roads;  and 
have  established  turnpikes  in  various  parts,  from  which  much 
benefit  to  the  public  traveling  may  be  expected. 


On  the  Qualification  of  Electors  and  Jurors. 

As  the  government  is  elective,  the  laws  as  was  necessary 
have  defined  and  ascertained  the  qualifications  requisite  to  be 
a  freeman  or  an  elector;  to  vote  in  the  choice  of  the  rulers 
and  representatives  to  the  state  and  United  States  legislatures. 
Also  the  qualifications  requisite  to  be  a  voter  in  town  and 
society  meetings.  • 

And  also  the  qualification  of  jurors,  who  are  to  servo  in 
the  trial  of  causes  before  the  respective  courts;  and  how  they 
sliall  be  appointed,  drawn,  and  returned. 

The  law  also  hath  provided  regulations  for  the  discipline 
and  government  of  the  militia,  conformable  to  the  laws  of 
the  United  States,  and  of  the  marine,  so  far  as  particular 
states  have  jurisdiction  in  those  matters. 


On  the  Jurisdiction  of  Courts. 

The  general  assembly  consisting  of  two  houses  or  branches, 
the  governor,  lieutenant-governor  and  assistants  composing 
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one,  called  the  governor  and  council;  and  the  repreeontatives 
from  the  several  towns  composing  the  other,  called  the  house 
of  repi^esentatives,  constitutes  the  supreme  legislature  of  the 
state.  • 

The  governor,  lieutenant-governor  and  council,  are  the 
Supreme  Court  of  Errors,  to  whom  writs  of  error  lie  from 
the  judgments  of  the  Superior  Court 

The  Superior  Court  hath  jurisdiction  over  the  whole  state, 
to  whom  writs  of  error  He  from  the  judgments  at  law  and 
decrees  in  chancery  of  the  County  Courts,  and  of  the  justices 
of  the  peaca  ' 

It  hath  appellate  jurisdiction  of  all  causes  of  a  civil  nature, 
where  the  title  of  land  is  in  question,  and  where  the  debt 
damage  or  other  matter  in  dispute  exceeds  the  value  of  $70 ; 
except  actions  upon  bonds  and  notes  for  money  or  bills  of 
credit  only,  vouched  by  two  witnesses. 

It  hath  exclusive  jurisdiction  of  all  pleas  of  a  criminal 
nature,  that  relate  to  Kfe,  limb  or  banishment,  and  other 
high  crimes  and  misdemeanors;  and  of  divorce  and  adultery; 
and  it  hath  also  jurisdiction  of  aU  crimes  punishable  with 
imprisonment  in  Newgate  prison. 

It  hath  jurisdiction  of  all  suits  in  chancery  wherein  the 
value  of  the  matter  or  thing  in  demand  exceeds  the  sum  of 
$335;  and  it  exercises  the  powder  of  issuing  ^vrits  of  habeas 
corpus,  mandamus,  certiorari,  etc.  when  necessary  for  the 
prevention  of  injury  and  the  advancement  of  justice. 

The  County  Courts  have  original  jurisdiction  of  all  causes 
of  a  civil  nature,  real,  personal  and  mixed,  witliin  their  re- 
spective counties,  where  the  debt,  damage  or  other  matter  in 
demand  exceeds  the  sum  of  $15;  except  bonds  and  notes  for 
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money  or  bills  of  credit  only,  vouched  by  two  witnesses  for 
$35. 

They  have  also  jurisdiction  in  their  respective  counties  of 
all  pleas  of  a  criminal  nature,  where  the  penalty  by  law  is 
more  than  $7,  and  which  are  not  by  law  exclusively  limited 
to  the  Superior  Court. 

They  have  also  jurisdiction  of  all  suits  in  chancery,  in 
their  respective  counties,  wherein  the  value  of  the  matter  or 
thing  in  demand  doth  not  exceed  the  sum  of  $335;  except 
suits  for  relief  against  a  judgment  given  or  cause  depending 
in  the  Superior  Court. 

The  City  Courts  have  jurisdiction  in  their  respective  cities, 
of  all  actions  of  a  civil  nature,  where  the  cause  of  action 
arises  within  said  city,  and  one  of  the  parties  dwell  or  reside 
within  said  city,  and  w^herein  the  title  of  land  is  not  con- 
cerned, which  the  County  Courts  have  cognizance  of  in  their 
respective  counties. 

The  jurisdiction  of  a  single  minister  of  justice  extends  to 
all  causes  of  a  civil  nature  within  their  own  towns,  wherein 
the  title  of  land  is  not  concerned,  and  the  debt,  damage,  or 
other  matter  in  demand  doth  not  exceed  $15;  and  in  actions 
upon  bonds  and  notes,  for  money  or  bills  of  credit  only, 
vouched  by  two  witnesses,  it  extends  to  the  sum  of  $35;  un- 
less in  any  town  in  the  same  county  thetre  should  be  no 
authority,  who  could  try  said  cause,  then  they  may  hold 
plea  in  such  other  town. 

It  extends  likewise,  to  pleas  of  a  criminal  nature  where  the 
penalty  by  law  doth  not  exceed  $7;  and  to  require  security 
for  the  peace  and  good  behavior;  to  issue  a  warrant  to  ap- 
prehend persons  upon  complaint  made,  for  the  greatest  of- 
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fenses  and  to  bind  over  to  the  court  proper  to  try  the  same; 
or  commit  to  prison,  as  the  nature  of  the  case  may  require. 

Besides  these  courts,  tlie  state  is  divided  into  twenty-eight 
districts,  in  each  of  which,  a  Court  of  Probate  is  held 
monthly,  by  a  single  judge,  who  has  a  clerk,  and  hath  juris- 
diction in  Ills  district,  of  the  probate  of  wills,  granting  letters 
of  administration,  appointing  appraisers  and  distributors  of 
estates,  and  commissioners  on  insolvent  estates,  and  of  limit- 
ing the  time  for  the  creditors  to  exhibit  their  claims  against 
deceased  persons'  estate,  both  solvent  and  insolvent;  of  giv- 
ing orders  for  the  assignment  of  dower;  and  for  the  sale  of 
real  estate  when  necessary  for  the  payment  of  debts;  also  of 
appointing  guardians  to  orphan  children,  and  calling  them  to 
account;  and  of  doing  every  other  matter  proper  and  neces- 
sary for  a  Court  of  Probate  in  the  settlement  of  estates;  and 
an  appeal  lies  from  the  orders  and  determinations  of  these 
courts  to  the  Superior  Court. 


On  Taxation. 

A  state  may  be  considered  as  a  ^-eat  family  and  the  mem- 
bers which  compose  it,  indebted  to  the  government,  for  the 
protection  of  their  persons,  families,  dwellings,  property,  and 
of  all  their  rights  and  liberties.  All  therefore,  are  interested 
in  supporting  it,  for  all  share  in  the  common  blessings  it 
confera:  And  each  one  ought  to  contribute  in  some  equitable, 
proportion  towards  its  maintenance. 

To  this  end  the  law  has  affixed  to  each  poll,  each  house, 
acre  of  land,  horse,  ox,  cow,  and  other  articles  of  estate 
ordered  to  be  rated,  a  sum;  and  requires!  each  citizen  to  give 
in  a  list  or  schedule  of  the  polls  and  ratable  estat-e  of  which 
he  is  possessed,  on  the  20th  of  August  annually,  with  the 
sum  prescribed  by  law  annexed,  to  the  listers  appointed  by  the 
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several  towiis,  who  are  to  receive  tho  lists  from  the  inhab- 
itants of  their  respective  towns;  to  which  they  are  to  make 
additions  or  fourfold  assessments,  where  they  find  any  person, 
hath  left  out  any  part  of  his  interest,  through  willfulness  or 
negligence;  also  just  and  reasonable  assessments  for  profits 
made  by  lawyers  and  doctors,  merchants  and  shopkeepers, 
and  by  mechanics  in  the  prosecution  of  their  respective  pro- 
fessions and  business. 

A  copy  of  the  aggregate  amount  of  the  polls  and  ratable 
property,  and  of  the  sums  annexed,  with  the  additions  and 
assessments,  the  listers  of  each  town  are  to  make  out,  and 
send  to  the  general  assembly;  and  from  the  lists  of  the  sev- 
eral towns  thus  returned,  a  general  list  of  the  whole  state  ia 
formed,  called  tlie  grand  levy,  and  lodged  in  the  ofiice  of  the 
secretary;  upon  which  all  taxes  laid  by  the  general  assembly, 
are  to  be  raised  and  levied;  and  the  listers  are  to  make  out 
another  copy  of  the  lists  of  their  respective  towns  and  lodge 
with  the  town  clerk;  upon  which  all  taxes  laid  by  towns  and 
societies  are  to  be  raised  and  levied.  By  this  means,  one 
general  rule  of  taxation  is  formed  amongst  all  the  citizens, 
throughout  the  state.  Whenever  the  general  assembly  grant 
a  tax,  it  is  to  be  levied  and  collected  according  to  this  rule; 
and  the  treasurer  issues  his  warrants  for  that  purpose,  directed 
to  the  several  collectoi's  appointed  by  the  towns  to  collect  the 
tax  of  their  respective  inhabitants;  authorizing  and  command- 
ing them,  to  collect  and  pay  said  tax  by  the  time  set  in  the 
act  of  assembly;  and  each  towai  is  re^jponsible  for  their  re- 
spective collectors,  and  also  for  the  taxes  of  their  respective 
inhabitants,  except  such  as  by  law  are  abated. 


On  the  Origin  of  Propekty   and  the  Texuue  of  Lands  in 
Connecticut. 

When  the  Almighty  had  created  the  earth  he  gave  it  to  the 
cliildren  of  men,  to  inliabit  upon  —  lie  rendered  it  prolific  of 
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the  necessaries  and  conveniences  of  life;  which  were  to  be 
clra\vn  forth  and  raised  by  cultivation  and  improvement. 
Wliile  mankind  continued  in  a  wild  and  savage  state,  and  fed 
upon  natural  productions,  and  subsisted  by  hunting,  fishing, 
and  fowling,  the  lands  remained  common,  and  the  state  of 
society  was  ferocious  and  cruel.  The  cultivation  of  the  earth 
by  labor  and  art,  gave  property  in  the  fruits  produced 
thereby;  and  in  the  improvements  made  upon  the  land; 
whereby  it  was  subdued,  meliorated  and  inclosed,  and  made  to 
yield  much  advantage  to  the  husbandman. 

This  was  a  stimulus  to  industry,  attached  men  to  those 
spots  of  earth,  which  by  their  own  labor,  they  had  subdued 
and  rendered  productive  —  This  reduced  them  from  a  life  of 
vagrancy,  to  become  settled  and  stationary,  and  to  build 
houses  for  permanent  habitation;  and  to  consider  their  houses 
and  fields  as  their  own  separate  property,  detached  from  the 
common  stock  —  This  drew  mankind  together,  and  induced 
them  to  unite  in  society,  for  mutual  convenience  and  mutual 
safety  and  defense;  and  at  a  common  expense  to  surround 
their  dwellings  with  a  wall  for  protection,  against  the  savage 
tribes  of  men. 

To  effectuate  these  objects  and  to  enable  many  people  to 
dwell  together,  agriculture  and  other  useful  arts  must  be  un- 
derstood and  practised,  and  a  certain  pi-oportion  of  mechanics 
and  artificers  would  be  necessary  —  trade  and  commerce 
would  be  naturally  introduced  among  the  people,  and  in  ex- 
changing one  commodity  for  another,  credit  in  some  instances 
would  be  given  and  contracts  entered  into;  and  in  the  state 
of  human  depravity  trespasses  would  be  committed,  frauds 
practised,  contracts  rescinded,  and  crimes  perpetrated,  to  the 
disturbance  of  the  public  peace  —  from  hence  is  the  origin 
of  property  —  of  the  useful  arts  —  of  a  state  of  society  — 
and  of  the  necessity  of  civil  government,  containing  laws  to 
regulate  the  intercourse  between  the  citizens,  towards  each 
otlier,  and  towards  the  commimity  —  to  enforce  contracts,  re- 
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dress  injuries,  and  to  restrain  and  punish  crimes.  The  power 
of  doing  this  is  originally  and  underivedly  in  the  great  body 
of  the  people,  and  is  to  be  exercised  by  themselves,  where  it 
can  be  conveniently  done;  or  by  those  whom  they  shall  con- 
stitute and  empower  in  that  behalf.  The  former  is  a  simple 
democracy;  the  latter  a  democracy  with  aristocratic  or  elective 
powers  of  government;  and  whoever  resisteth  the  government 
and  the  constituted  authorities  appointed  by  the  people,  ajs 
aforesaid,  resisteth  the  ordinance  of  God  and  commits  high 
treason  against  the  dignity  and  safety  of  the  republic. 

The  title  of  our  lands  is  free,  clear  and  absolute,  and  every 
proprietor  of  land  is  a  prince  in  his  own  domains,  and  lord 
paramount  of  the  fee.  Estates  in  land  are  divided  into  estates 
in  fee-simple,  which  is  an  absolute  property  —  estates  for  life, 
for  years  and  at  will.  Estates  tail  have  no  existence  here,  the 
statute  has  cut  them  up  by  the  roots,  and  has  turned  them  into 
estates  for  life  in  the  immediate  donee  or  grantee,  and  to  fee- 
simple  in  their  issue. 

There  are  five  ways  in  which  landed  property  is  passed  or 
transferred  from  one  man  to  another  —  by  descent,  by  last 
will  and  testament,  by  deed,  by  levy  of  an  execution,  and  by 
disseisin,  or  a  fifteen  years  exclusive  possession  —  all  of  which 
methods  of  gaining  title  to  land  are  regulated  and  governed 
by  statutes. 


On  the  Power  of  Making  Wills,  and  the  Settlement  of 
Estates,  Testate  and  Intestate. 

That  a  man's  estate,  upon  his  decease,  should  be  applied 
to  satisfy  his  just  debts  and  funeral  charges,  so  far  as  neces- 
sary; and  that  the  widow  should  be  entitled  to  a  certain  por- 
tion of  her  husband's  estate,  for  her  support  by  waj^  of  dower; 
and  that  the  remainder  should  descend,  and  be  distributed  to 
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his  children  and  their  representatives,  if  such  there  be,  and  in 
failure  of  them  to  the  next  of  kin,  in  preference  to  its  escheat- 
ing to  the  public,  or  going  to  strangers,  are  regulations 
founded  in  principles  of  reason  and  justice  superior  to  any 
human  institutions  and  laws. 

The  right  every  intelligent  free  agent  hath  to  dispose  of  his 
or  her  property,  by  last  will  and  testament  or  otherways, 
results  from  the  nature  of  free  agency,  and  the  nature  of 
property;  and  there  is  no  condition  of  subordination  in  civil 
society  so  servile  and  oppressive,  as  to  divest  a  person  of  this 
privilege,  who  is  of  competent  age  and  understanding;  nor 
may  the  laws  deprive  any  of  it  except  for  a  crime. 

Upon  the  same  principles  stands  the  right  every  person 
hath  of  selling,  gi-anting,  or  giving  away  his  property,  abso- 
lutely or  conditionally,  wholly  or  partially  —  And  the  stat- 
utes of  government  respecting  these  various  subjects,  go  upon 
the  idea  of  these  pre-existing  rights,  and  only  contain  rules 
and  regulations  respecting  the  time  and  manner  in  which 
they  may  be  claimed,  exercised  and  enjoyed,  in  order  to  give 
them  the  most  beneficial  effect* 

The  statute  concerning  estates,  testate  and  intestate  pro- 
vides that  the  debts  and  charges  shall  be  first  paid  out  of  the 
personal  estate;  if  that  is  not  sufficient,  lands  shall  be  sold  for 
the  purpose;  and  in  case  the  estate  is  insolvent,  it  provides 
how  all  the  creditors  of  the  deceased  shall  receive  in  propor- 
tion to  their  debts;  saving  in  all  cases  to  the  widow,  necessaries 
for  upholding  life,  and  the  use  and  improvement  of  one-third 
of  the  real  estate,  of  which  her  husband  died  seized  in  his  own 
right,  during  the  term  of  her  natural  life;  and  when  the 
estate  is  not  insolvent,  she  is  entitled  to  one-third  of  the  per- 
sonal estate  after  payment  of  debts  forever,  besides  her  dower 
in  the  real  estate;  and  the  remainder  of  the  deceased  estate, 
both  real  and  personal,  is  to  be  distributed  to  and  among  his 
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children  and  their  legal  representatives,  if  any  there  be,  in 
equal  i)ortions;  and  on  failure  of  children  or  legal  repre- 
sentatives of  them,  to  the  widow  one-half  of  the  personal 
estate,  besides  her  dower  in  the  lands;  the  residue  of  the  real 
estate,  which  came  by  descent,  gift  or  devise,  from  his  or  her 
parent,  ancestor  or  other  kindred,  shall  belong  equally  to  the 
brothers  and  sisters  of  the  intestate,  and  their  legal  repre- 
sentatives of  the  blood  of  the  person  or  ancestor,  from  whom 
such  estate  comes;  and  in  case  there  be  no  such  brothers  and 
sisters  or  legal  representatives  of  them,  such  real  estate,  shall 
be  and  remain  to  the  next  of  kin  to  and  of  the  blood  of  said 
ancestor,  or  person  from  whom  the  estate  came;  and  the  re- 
mainder of  said  deceased's  real  and  personal  estate  shall  be 
distributed  equally  to  the  brothers  and  sisters  of  the  intestate 
and  their  legal  representatives  of  the  whole  blood;  and  if 
there  are  no  such  kindred,  then  to  the  parents;  and  on  failure 
of  parents,  to  the  brothers  and  sisters  of  the  half  blood  of  the 
intestate;  and  if  there  are  no  brothers  and  sisters  of  the  whole 
or  half  blood  nor  legal  representatives,  and  no  parents;  then 
to  every  of  the  next  of  kin,  to  the  intestate  in  equal  degree, 
and  those  who  legally  represent  them. 

The  statute  respecting  the  age  and  ability  of  persons,  de- 
clares, that  all  persons  of  the  age  of  twenty-one  years,  of 
right  understanding  and  memory,  and  not  otherwise  legally 
incapable,  have  full  power,  authority  and  liberty  to  make 
their  wills  and  testaments  and  all  other  lawful  alienations  of 
their  lands  and  other  estates,  etc. 

And  the  law  further  ordains  that  devises  of  real  eiitate  shall 
be  witnessed  by  three  witnesses,  all  of  them  signing  in  the 
presence  of  the  testator,  or  not  be  good  and  valid. 

And  the  statute  respecting  sales,  grants  and  deeds  of  hou^^es 
and  lands,  is  that  all  deeds,  etc.  and  leases  of  houses  and  lands 
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of  more  than  one  year,  shall  be  ia  writing,  subscribed  by  the 
grantor  and  attested  by  two  witnesses,  and  shall  be  acknowl- 
edged before  an  assistant,  a  commissioner  or  justice  of  the 
peace,  and  shall  be  recorded  in  the  records  of  the  town  where 
the  land  lies,  or  shall  not  be  effectual  to  hold  the  lands  against 
any  person,  except  the  grantor  and  his  heirs  only;  and  as  no 
time  is  limited  in  which  deeds  are  to  be  recorded,  it  must  be 
in  a  reasonable  time. 

The  statutes  of  foreign  countries  are  binding  upon  their 
ovm  subjects  and  citizens,  by  virtue  of  the  authority  that  en- 
acts them;  but  they  have  no  force  here.  The  rules  and  max- 
ims of  the  common  law  of  England  are  no  farther  binding 
there  than  they  are  reasonable;  and  their  being  reasonable  and 
just  in  that  country,  don't  make  them  to  be  so  in  this;  but 
whatever  is  just  and  reasonable  here  as  applied  to  our  own 
country  and  people,  ought  to  have  the  force  of  law,  and  to 
be  binding  on  the  citizens,  without  regard  to  their  being  the 
laws  of  any  other  nation  or  country. 

I  have  been  thus  lengthy  in  my  introduction  for  the  pur- 
pose of  illustrating,  what  I  conceive,  to  be  the  true  grounds 
of  our  common  law,  and  the  excellent  principles  upon  which 
most  of  our  statutes  were  framed;  that  scarcely  anything  is 
enjoined,  or  forbidden  by  tl^fem,  but  what  reason  and  justice 
would  have  required  without  them:  And  also  to  enable  the 
reader  better  to  understand  the  reasons  of  the  decisions  in  the 
following  reports;  also  to  show  the  intimate  connection  that 
subsists  between  the  moral  and  civil  systems  of  government, 
both  are  from  the  same  fountain,  and  operate  in  different 
ways,  to  the  same  end. 

I  have  made  but  few  quotations  from  the  law  authorities 
of  other  countries;  for  although  it  be  useful  to  read  them,  for 
the  illustration  of  principles,  yet  they  can  have  no  influence 
further  than  that,  to  control  the  decisions,  I  deemed  it  there- 
fore, to  be  unnecessary,  and  derogatory  to  an  independent 
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nation  to  be  ruled  and  governed  in  its  judicial  proceedings  by 
foreign  laws,  or  authorities. 

The  republic  of  bees  are  governed  by  their  own  regulations, 
and  resist  all  foreign  influence  with  their  lives ;  their  honey 
though  extracted  from  innumerable  flowers,  by  their  art  and 
industry  they  claim  to  be  independently  their  own. 

The  following  reports  are  taken  from  minutes  of  adjudged 
cases,  made  for  my  own  private  use  without  an  idea  of  pub- 
lishing them;  but  there  being  frequent  occasion  to  recur  to 
them  to  correct  or  confirm  statements  of  cases  made  from 
memory;  as  also  to  assist  the  recollection  of  the  court  with 
respect  to  points  which  had  been  decided;  whereby  the  knowl- 
edge of  them  transpired;  and  upon  the  united  advice  and 
desire  of  my  brethren  of  the  court;  which  ^vith  me  has  the 
weight  of  an  authority,^  and  upon  the  application  of  many 
respectable  characters  at  the  bar,  and  an  idea  I  had  enter- 
tained that  a  work  of  this  nature  would  contribute  much  to 
explain  and  fix  the  meaning  of  the  laws  and  render  the  rules 
which  govern  property,  more  clear  and  stable;  I  have  been 
prevailed  upon  to  consent  to  the  publication  of  them. 

I  regret  my  want  of  ability  and  leisure,  to  perform  in  a 
better  manner  so  important  a  service,  and  have  employed 
what  time  both  in  and  out  of  the  circuits,  could  be  spared 
from  my  public  duties,  and  a  necessary  attention  to  my 
private  concerns.  My  good  will  to  serve  the  public  I  hope 
and  trust,  will  be  accepted  in  lieu  of  abler  deeds. 

I  have  endeavored  to  avoid  prolixity,  as  far  as  possible  con- 
sistent with  perspicuity:  In  many  instances  I  have  given  only 
a  state  of  the  case  out  of  which  the  law  question  arises;  in 
some  I  found  it  necessary  to  recite  the  declaration  and  plead- 
ings; in  none  have  I  recited  the  arguments  of  the  counsel. 
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This  volume  will  seem  to  come  high,  to  indemnify  the  ex- 
pense of  printing  and  publishing;  as  there  are  comparatively 
few  people,  who  will  be  purchasers  of  a  treatise  of  this 
nature;  and  it  would  be  peculiarly  hard  on  the  author  not  to 
be  indemnified  the  necessary  expense. 

I  am  induced  more  readily  to  submit  this  performance  to 
the  public,  from  my  knowledge  of  mankind;  that  the  most 
judicious  and  knowing,  who  are  best  able  to  criticise  on 
literary  performances  are  usually,  the  most  candid. 

This  volume  contains  the  cases  adjudged  in  the  Superior 
Court,  and  in  the  Supreme  Court  of  Errors,  where  the  judg- 
ments of  the  Superior  Court  have  been  affirmed  or  reversed; 
with  the  reasons  of  the  Supreme  Court  so  far  as  I  have  been 
able  to  avail  myself  of  them,  from  July,  A.  D.  1789,  to  June, 
1793,  inclusively;  with  a  number  of  cases  adjudged  previous 
to  that  period,  not  included  in  Kirby^s  reports.  If  this  per- 
formance meets  with  approbation,  and  proper  encouragement 
from  the  public,  the  author  has  it  in  idea  to  publish  a  second 
volume,  containing  the  adjudged  cases  from  July,  A.  D. 
1793,  to  March,  A.  D.  1797,  inclusively. 

A  work  of  this  nature  is  doubly  important  at  this  time; 
when  we  are  forming  a  system  of  jurisprudence  congenial  to 
the  spirit  and  principles  of  our  o^vn  government;  and  when 
the  laws  of  the  state  and  the  decisions  of  the  state  courts  form 
an  important  part  of  the  laws  of  the  Union;  and  govern  the 
federal  courts,  in  all  questions  relative  to  the  title  of  lands, 
and  contracts  made  under  the  jurisdiction  of  the  laws  of  the 
state. 

In  this  introduction,  I  have  given  a  short  sketch  of  the 
principles  and  spirit  of  the  civil  constitution  of  government 
in  the  state  of  Connecticut,  and  of  some  of  the  laws  enacted 
imder  it;  mthout  taking  into  consideration  the  relation  they 
bear  to  the  federal  government,  and  the  laws  of  the  United 
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States,  or  of  the  sister  states.  And  indeed,  to  draw  a  just 
picture  of  our  national  government,  which  contains  within  it, 
the  Constitution  and  laws  of  the  Union;  and  the  Constitutions 
and  laws  of  each  individual  state,  which  all  together,  form 
but  one  great  system,  that  spreads  over  the  whole,  and  ex- 
tends its  influence  to  the  minutest  parts,  so  that  nothing  in  its 
essential  principles,  can  be  added,  or  taken  away,  without 
creating  a  superfluity  or  a  defect;  for  the  federal  government 
without  the  state  governments,  and  the  state  governments, 
without  the  federal,  would  be  altogether  deficient;  both  are 
essential  to  the  perfection  of  the  system. 

And  to  illustrate  the  spirit  of  freedom,  of  justice  and 
equality  which  inspires  the  whole;  the  harmony  and  con- 
sistency of  all  the  parts  of  so  complicated  a  machine;  the 
universality  of  its  influence;  the  energy  of  its  operation;  the 
mutual  dependence  each  state  hath  upon  the  others,  and  every 
state  upon  the  Union,  and  the  United  States  upon  the  par- 
ticular states,  for  support,  security  and  peace,  would  be  a 
work  of  vast  labor  and  of  high  importance  to  the  United 
States;  and  would  give  to  the  world  lessons  of  wisdom,  of 
justice,  and  of  true  liberty  and  equality,  in  government,  never 
before  known,  enjoyed  or  conceived  of  among  men;  much  less 
ever  before  reduced  to  system  and  to  practice. 

It  is  most  devoutly  to  be  wished  that  some  able  hand,  pos- 
sessed of  wealth,  talents  and  leisure  sufficient  for  the  purpose, 
would  undertake  and  execute  a  business  so  arduous  and  im- 
portant for  the  good  of  mankind. 

It  would  be  an  everlasting  reproach  to  a  government,  to 
employ  all  its  inventive  powers  in  devising  modes  of  punish- 
ment, and  its  authority  in  executing  them,  thereby  to  cause, 
through  fear,  a  reluctant  obedience  from  its  subjects,  and  to 
neglect  the  proper  use  of  the  means  it  possesses,  to  instruct, 
qualify  and  induce  its  citizens  to  obey  from  choice,  from 
principle,  and  a  cordial  good  will.     One  is  the  government 
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of  tyrants,  savages  and  brutes  —  the  other  is  the  reign  of  God, 
of  enlightened  reason  and  of  love. 

Such  are  the  Constitutions;  and  laws  of  the  particular 
states;  and  the  Constitution  and  laws  of  the  United  States; 
mutually  supporting  and  supported  by  each  other;  adapted  to 
the  situation  and  circumstances  of  the  people  and  of  the 
country,  and  calculated  to  give  the  greatest  possible  security, 
liberty  and  happiness  to  the  citizens;  that  if  we  are  wise  and 
faithful  to  ourselves,  and  to  the  government  and  constituted 
authorities  therein,  and  firmly  resist  and  repel  all  foreign  in- 
fluence, which  is  aiming  to  divide  and  disorganize  our  system, 
and  reduce  us  to  a  servile  submission  to  their  usurped  control 
—  we  shall  long  continue  to  be  happy  and  great  as  a  nation, 
and  become  the  joy  of  our  friends,  the  envy  of  our  enemies, 
and  the  admiration  and  wonder  of  the  world. 
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REPORTS  OF  CASES 

ADJUDGED  ANTERIOR  TO  JULY  A.    D.     I  789. 


HABTFOBD    OOTJNTY,    STJPEBIQB    OOXnElT,    KAECH,    A.    D. 

1764. 


WiLLES  V.  Pitkin,  Sheriff. 

Money  In  the  hands  of  an  officer  received  and  indorsed  by  him  on 
an  execution,  not  liable  to  be  levied  upon  as  the  property  of  the 
creditor  in  the  execution.  Money  paid  upon  an  assigned  debt 
is  the  property  of  the  assignee. 

Action  against  the  defendant  for  a  false  return  upon  an 
execution,  made  by  Eleazer  Steel,  one  of  his  deputies.  Issue 
to  the  jury. 

The  facts  in  the  case  were — one  Josiah  Troop  was  in- 
debted to  James  Chamberlain  and  assigned  to  him  a  note  he 
had  against  Amos  Fellows  and  went  out  of  the  country  — 
Chamberlain  recovers  a  judgment  and  execution  on  said  note 
against  Fellows,  in  Troop's  name,  and  puts  the  execution  into 
said  Eleazer  Steel's  hands,  to  collect  for  him  —  The  plaintiff 
knowing  of  this,  gets  an  execution  renewed,  which  he  had 
against  said  Troop,  and  put  it  into  the  same  officer's  hands, 
and  directed  him  to  levy  it  upon  the  money  he  collected  of 
Fellows,  on  Troop's  execution;  and  when  Fellows  paid  it,  and 
the  officer  received  and  indorsed  it  on  Troop's  execution,  the 
plaintiff  was  present  and  directed  him  to  levy  his  execution 
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upon  it,  which  the  officer  refused  to  do  and  returned  said 
execution  non  est  inventus;  and  for  this  the  suit  is  brought. 
Question  of  law  referred  to  the  court  was,  whether  the 
money  thus  circumstanced,  was  liable  to  be  taken  on  execution 
as  the  property  of  Josiah  Troop? 

By  the  Court.  The  law  is  so  upon  the  facts  aforesaid  that 
the  money  was  not  liable  to  be  taken  as  the  property  of  said 
Troop.  For  1st,  The  money  received  and  indorsed  on  the 
execution,  by  the  officer,  is  his  special  property,  for  which 
he  is  liable  to  the  person  to  whom  it  is  due;  and  2d,  The 
general  property  is  in  the  assignee,  by  force  of  the  assign- 
ment, and  not  in  the  promisee. 


HABTFOBD  COUNTY,  MABOH  TBBJC,  A.  B.   1769. 

Phelps  v.  Jepson. 
The  doctrine  of  surylvorship  between  joint  tenants,  exploded. 

Action  of  ejectment  for  a  lot  of  land  in  Hartford. 

Plea  —  not  guilty.    Issue  to  the  jury. 

The  jury  find  a  special  verdict —  That  Sarah  and  Hannah 
Burr  were  seized  in  fee  of  one-half  of  the  demanded  premises, 
by  force  of  a  deed  from  Isaac  Burr  to  them,  dated  the  18th 
of  January  A.  D.  1726,  and  of  the  other  half,  by  force  of  a 
deed  from  Timothy  Phelps,  dated,  both  of  said  deeds 

are  recited  in  the  special  verdict,  and  convey  the  estate  to  said 
Sarah  and  Hannah  jointly  —  That  they  continued  so  seized 
until  the  death  of  said  Sarah  —  That  said  Sarah  before  her 
death,  made  and  published  her  last  will  and  testament,  which 
has  since  been  proved  and  approved,  and  therein  and  thereby 
gave  and  devised  to  Isaac  Burr,  Jr.  son  of  said  Isaac,  all 
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I  . _ — ^ 

her  right  and  title  to  one  moiety  of  said  lot;  which  will  is 
dated  the  26th  of  September  A.  D.  1750  —  That  said  Isaaxj, 
Jr.  died  intestate,  and  his  personal  estate  insolvent  —  That 
said  land  devised  to  him  by  said  Sarah,  was  sold  pursuant  to  an 
act  of  the  general  assembly,  for  the  payment  of  his  debts,  to 
Dr.  Sylvester  Gardner,  imder  whom  the  defendant  claims 
and  holds  —  That  said  Hannah  sur\dved  the  said  Sarah  and 
by  deed  of  bargain  and  sale,  dated  the  24th  of  August,  A.  D. 
1758,  sold  and  conveyed  to  the  plaintiff  all  her  right,  title  and 
interest  to  said  lot  of  land,  which  deed  is  also  recited. 

And  the  question  of  law  referred  to  the  court  upon  the  ver- 
dict is,  whether  the  plaintiff  upon  the  facts  aforesaid  is  en- 
titled to  the  whole  or  only  one  moiety  of  the  demanded  prem- 
ises—  if  the  former,  then  the  jury  find  the  defendant  guilty 
—  if  the  latter,  then  the  jury  find  the  defendant  not  guilty. 

The  judgment  of  the  court  upon  the  special  verdict  is,  that 
the  plaintiff  is  entitled  to  only  one  moiety  of  the  demanded 
premises. 

By  this  decision  the  doctrine  of  survivorship  between  joint 
tenants,  was  exploded,  and  determined  not  to  be  the  law  in 
this  state,  which  settled  the  law  as  to  this  point,  and  has  never 
since,  to  my  knowledge,  been  contradicted  or  shaken. 


WINDHAM  COUNTY,  ABJOUBN^EI)  SUPBBIOB  COUBT, 
FEBKXJABT,  A.  D.  1771. 

BuEL  V.  Clark  et  al. 

Lands  left  by  the  proprietors  In  the  original  laying^  out  of  the  lots, 
for  the  use  of  highways,  belong  to  the  proprietors,  if  not  wanted 
for  that  use. 

Action  of  trespass.      The  case  was  —  The  proprietors  of 

the  town  of  Coventry  in  the  original  laying  of  their  lots,  at  a 

certain  place,  left  a  strip  of  land  forty  rods  wide,  for  the  use 

of  a  highway;  afterwards,  another  ten  acre  division  was  to  be 
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Trowbridge  v.  Royce. 


laid  out,  and  Peter  Buel  ancestor  of  the  plaintiff,  requested  to 
have  his  lot  laid  in  that  place  on  the  highway,  which  was 
accordingly  done,  and  the  highway  reduced  to  twenty  rods  in 
width;  this  lot  of  land  afterwards  came  to  the  plaintiff,  and 
he  fenced  it  in;  and  the  selectmen  pulled  down  the  fence,  and 
for  that,  this  action  is  brought  —  And  not  guilty  plead  — 
Issue  to  the  jury. 

The  question  was,  whether  lands  left  for  a  highway  by  the 
proprietors  in  the  original  laying  out  of  their  lots,  that  are 
not  wanted  for  the  use  of  a  highway,  belong  to  the  proprietors 
or  the  town,  and  may  be  taken  up  by  the  proprietors  and  laid 
out  into  lots;  or  whether  they  belong  to  the  town  —  by  court 
and  jury  they  belong  to  the  proprietors — and  verdict  and 
judgment  was  for  the  plaintiff  to  recover  accordingly. 


FATaFIELB  COUNTY,  ATTGUST  TEKM,  A.  D.  1772. 

The  Widow  Deforest's  Appeal  from  Probate. 
Dower  is  to  be  assigned  out  of  the  real  estate,  only,  of  which  the 
husband  died  seized. 

Claiming  dower  in  all  the  lands  and  real  estate,  of  which 
her  husband  was  seized  and  possessed  at  any  time  during  their 
intermarriage. 

By  the  Court.  The  widow  is  entitled  to  her  dower  only 
in  the  lands  and  real  estate  of  which  her  husband  died  seized 
and  possessed,  in  his  own  right. 


NEW  HAVEN  COUNTY,  AUGUST  TEEM,  A.  D.  1772. 

Trowbridge  v.  Royce. 
A  fifteen  years'  possession  given  In  evidence  on  the  plea  of  not 
guilty. 

Action  of  ejectment,  for  a  piece  of  ground  in  New  Haven, 
on  which  was  a  shop  built  by  the  defendant.  The  defendant 
plead  not  guilty  —  Issue  to  the  jury. 
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The  defendant  offered  to  prove  —  That  he  had  been  in 
possession  more  than  fifteen  years,  claiming  and  holding  the 
same  for  himself  and  against  all  others. 

Against  this  the  plaintiff  objected  —  That  the  law  which 
makes  a  fifteen  years'  adverse  possession,  a  bar  to  the  plaintiff's 
action,  was  a  Statute  of  Limitation  and  must  be  specially 
plead;  to  which  it  was  answered  by  the  defendant,  and  re- 
solved, 

By  the  Court.  That  a  fifteen  years'  adverse  possession,  by 
force  of  the  statute,  makes  a  title  in  the  defendant;  and  the 
statute  regulating  pleas  and  pleadings,  allows  the  defendant, 
under  the  general  issue,  to  give  his  title  in  evidence,  or  any 
other  matter  for  his  justification,  except  some  act  of  the  plain- 
tiff, etc. 

The  case  upon  the  evidence  appeared  to  be  thus.  The 
plaintiff's  ancestor,  more  than  fifteen  years  before  the  com- 
mencement of  this  suit,  gave  the  defendant  license  to  build  a 
shop  upon  this  plot  of  ground,  without  any  consideration,  and 
to  use  and  improve  it  without  any  limitation  as  to  time,  or 
reserving  any  rent,  that  the  defendant  accordingly  built  a 
shop  on  said  ground,  and  had  continued  to  use,  improve,  and 
enjoy  it  as  his  o^vn  without  claim  or  molestation  from  any 
person  for  more  than  fifteen  years,  etc. —  Verdict  and  judg- 
ment was  for  the  defendant. 


WINDHAM  CJOUNTY,  MAJBtCH  TERM,  A.   D.   1772. 

Robertson,  a  Mixor,  v.  Robertson,  his  Guardian. 
A  guardian  not  liable  to  be  sued  by  his  ward,  until  called  upon  by 
the  judge  of  probate  to  account,  etc. 

Action  of  account  brought  by  the  ward  against  his  guar- 
dian. 
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Lee  et  ux.  v.  Sedgwick. 

Plea  in  bar  —  Eecites  the  condition  of  the  bond  given  by 
the  guardian,  and  says,  that  the  plaintiff  is  a  minor  under  the 
age  of  tsventy-one  years,  that  he  is  and  ever  has  been  ready 
to  account  to  the  judge  of  probate,  but  had  never  been  called 
upon  by  the  judge  or  the  plaintiff  to  render  his  account,  and 
that  by  law  no  action  mil  lie  against  him,  until  he  has  been 
duly  called  upon  for  his  account  by  the  judge  of  probate, 
agreeable  to  the  condition  of  his  said  bond,  and  has  refused  — 
Demurrer  —  Judgment  plea  sufficient. 


NEW  LONDON  COUNTY,  SEPTEMBEB  TERM,  A.  D.  1772. 

Chapmax  v.  Chapman. 

Where  a  penalty  is  given  for  continuing  a  nuisance  per  week,  one 
only  may  be  sued  for  at  a  time. 

Upon  a  vrrit  of  error  it  was  adjudged  —  That  in  a  prosecu- 
tion upon  the  statute  for  the  penalty  of  five  sliillings  per  week, 
for  overflomng  the  lands  of  another.  The  penalty  for  one 
week  only,  may  be  sued  for  at  a  time;  as  the  penalty  is  given 
for  continuing  the  nuisance  each  week,  and  to  oblige  him  to 
remove  it;  it  doth  not  appear  but,  that,  if  it  had  been  prose- 
cuted for  the  first  week,  it  w^ould  have  produced  the  effect 
which  the  law  intended. 


HABTFOKD     COUNTY,     ADJOURNED     SUFEBIOK     COUBT, 
DECEMBER  TERM,  A.  D.  1772. 

Lee  et  ux.  v.  Sedgwick. 

Administration  is  to  be  j^rantod  to  the  daupliter  in  preference  to  the 
son  of  tlie  eldest  son  of  tlie  Intestate. 

Appeal  from  probate  for  granting  letters  of  administra- 
tion of  the  grandfather's  estate,  to  the  eldest  son  of  his  eldest 
son,  in  preference  of  the  daughter  of  the  deceased  grand- 
father.    Judgment  of  the  Court  of  Probate  was  disaffirmed. 
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Rex  v.  Humphrey. 

The  passing  of  counterfeit  bills  tlie  currency  of  which  'is  prohibited, 
Is  not  an  offenle  against  the  statute. 

Information  for  passing  counterfeit  bilk  issued  by  the 
state  of  Xew  York,  of  the  new  emission,  contrary  to  the 
statute,  etc. 

Plea  in  abatement  —  That  by  a  late  statute  of  this  state, 
the  currency  of  said  bills  are  prohibited  in  this  state,  and 
thereby  the  offense  is  taken  away.  Judgment  that  the  plea  is 
sufficient. 


NEW  HAVEN  COUNTY,  FEBRTJART  TEKM,  A.  D.  1773. 

Buckingham  et  al.  v.  Northrop  et  al. 
Deacon  of  a  church  a  corporation  and  may  take  by  succession. 

Action  upon  a  note  given)  in  A.  D.  1742,  to  the  deacons  of 
the  Second  Church  in  Milford,  and  to  their  successors  in  said 
office,  for  the  support  of  the  ministry  in  said  church. 

This  note  was  given  after  the  church  was  formed,  but  be- 
fore the  ecclesiastical  society  was  legally  constituted. 

The  action  is  brought  by  the  deacons  of  said  cliurch,  and 
successors  in  said  office. 

Plea  in  abatement  —  That  neither  the  church  nor  the  dea- 
cons of  the  church,  are  a  civil  corporation  capable  of  suing 
or  being  sued;  and  that  the  action  ought  to  have  been  brought 
in  the  name  of  the  executors  of  the  original  promisee  —  De- 
murrer." 

Judgment,  plea  insufficient  —  And  that  the  defendant  an- 
swer over  to  the  action,  whereby  it  was  determined,  that  the 
deacons  of  a  church  are  a  legal  cori)oration  capable  of  taking 
by  succession. 
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Northum  v.  Phelps. 


Seers  v.  Blakesly. 

The  service  may  be  good  upon  an  attachment,  although  neither 
person  or  estate  is  holden  thereby.  ♦ 

Action  by  attaxjhmeiit.  Plea  in  abatement  —  That  the 
goods  attached  are  not  described  in  the  officer's  return  with 
sufficient  certainty  —  Demurrer. 

Judgment,  plea  insufficient  —  Whether  the  goods  will  be 
eventually  holden  by  the  attachment  or  not,  is  now  immaterial, 
the  service  is  sufficient  to  hold  the  defendant  to  answer,  as  it 
has  been  read  to  the  defendant;  the  sendee  is  good  as  a  sum- 
mons. 

Allix  v.  Cook. 

If  a  writ  of  error  Is  not  brought  within  three  years  from  the  day, 
judgment  was  entered  up.  It  Is  barred  by  the  statute. 

Wrpi  of  Error.  Plea  in  bar  —  That  more  than  three  years 
had  elapsed  from  rendering  the  judgment  complained  of,  and 
the  date  and  impetration  of  the  plaintiff's  writ;  this  was  de- 
nied; and  the  clerk  of  the  County  Court  certified  the  day 
on  which  the  judgment  was  entered  up  which  appeared  to  be 
more  than  three  years  —  upon  which  the  plaintiff  was  barred. 


HABTFOBD  COUNTY,  MABCSG  TEKM,  A.  D.   1773. 

XoRTHUM  V.  Phelps,  Constable. 

An  officer  is  not  liable  for  an  eeeape  where  he  takes  sufficient  bail 
which  afterwards  falls. 

Aci'iON  for  an  escape  of  one  Kellogg,  who  was  attached  by 
the  defendant  in  a  ci\dl  suit  in  favor  of  the  plaintiff;  alleging 
that  he  had  recovered  judgment  against  said  Kellogg,  and 
taken  out  his  execution,  and  delivered  it  to  the  defendant,  who 
had  returned  it  fioii  est  inventus;  whereby  he  has  lost  all 
benefit  of  said  judgment,  etc. 

Plea  in  bar  —  That  true  he  did  attach  the  body  of  said 
Kellogg,  as  the  plaintiff  has  alleged,  yet  he  says  that  said 
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Kellogg  procured  and  tendered  to  him  a  good  and  sufficient 
bond  for  his  appearing  at  court,  and  answering  to  said  action 
executed  by  then  apparently  of  good  and  sufficient  re- 

sponsibility;  which  bond  he  took,  and  set  said  Kellogg  at 
liberty,  which  by  law  he  was  obliged  to  do;  that  said  Kellogg 
failed  to  appear  and  answer  to  said  suit,  and  is  gone  off;  that 
said  the  bondsman  before  said  judgment  was  recovered 

failed,  and  is  broke,  and  worth  nothing,  and  has  secreted  him- 
self; and  that  the  defendant  offered  to  assign  said  bail  bond 
to  the  plaintiff,  but  he  refused  to  take  it. —  Demurrer  —  Judg- 
ment that  the  plea  is  sufficient. 


NEW  LONDON  COUNTY,  MABCH  TERM,  A.  B.  1773. 

Hyde  v.  Park. 

In  an  action  of  account  for  money  received  of  a  third  person,  such 
third  person  may  be  a  witness  to  prove  the  delivery. 

Action  of  account  for  money  had  and  received  in  Great 
Britain,  of  Gen.  Phinehas  Lyman,  etc. 

Plea  —  That  the  defendant  was  never  bailiff,  and  receiver 
of  the  plaintiff's  money,  etc. 

The  plaintiff  offered  the  deposition  of  Gen.  Lyman  to  prove 
the  receipt  of  the  money;  this  was  objected  against  but  ad- 
mitted by  the  court. 

Rix  v.  Stkong. 

Trover  Ues  for  property  tendered  tpon  a  note,  in  favor  of  the 
promisee,  although  he  did  accept  it  at  the  time. 

Action  of  trover  for  a  number  of  horses  —  Plea  not  guilty 
to  the  jury. 

The  facts  were  —  Eix  had  a  note  against  one  Bacon  for 
£24  10s.,  payable  in  horses,  at  a  certain  time  and  place  in 
Lebanon.  Bacon  tendered  the  horses  at  time  and  place,  and 
Kix  refused  them,  and  brought  an  action  uixm  the  note;  to 
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which  Bacon  plead  the  tender  of  the  horses  and  prevailed. 
Eix  then  looked  after  his  horses  and  found  that  the  defendant 
had  taken  them  away.  He  went  and  demanded  them  and 
brought  this  action. 

And  verdict  and  judgment  was  for  the  plaintiff  to  recover, 
for  as  the  tender  was  legal,  the  property  of  the  horses  was 
vested  in  the  plaintiff. 


HABTFOBD  COXJNTT,  SEPTEMBEB  TERM,  A.  D.   1773. 

Fitch  v.  Scovel. 

An  audita  querela  Is  appealable,  though  the  Judgment  complained  of 
was  on  a  note  which  was  not. 

Wrft  of  Error,  complaining  of  a  judgment  of  the  Coimty 
Court,  in  denying  an  appeal  uix>n  an  audita  querela. 

The  judgment  on  which  the  execution  issued,  that  is,  com- 
plained of,  in  the  audita  was  upon  a  note  for  money  only, 
vouched  by  two  witnesses. 

Xothing  erroneous  plead;  and  judgment,  manifest  error  — 
for  that  an  appeal  ought  to  have  been  granted. 

Webster  v.  Price. 

The  bond  on  a  rt»i)levin  comes  in  place  of  the  property  and  must 
respond. 

Writ  of  Ekror.  Price  took  AVebster's  sheep  damage  feasant 
and  impounded  them;  Webster  replevied  them,  and  charged 
Price  in  trespass  for  the  taking;  the  justice  gave  judgment  in 
favor  of  Price  ui)on  the  replevin,  and  that  Webster  should 
pay  tJie  damage,  or  return  the  sheep;  Webster  apjx?als  to  the 
County  Court,  but  did  not  prosecute  his  apjx^al;  Price  took 
out  the  copies  and  entered  them  in  the  adjourned  court  and 
had  the  judgment  of  the  justice  affinued,  and  then  brings  a 
seire  facias  u])on  the  replevin  lK)nd.     Webster  plead  nul  tiel 
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record;  Price  replied  and  set  forth  the  bond  and  record,  and 
prayed  inspection,  etc.  The  court  find  that  there  is  such  a 
record;  and  give  judgment  for  the  plaintiff  to  recover.  And 
now  this  writ  of  error  is  brought,  assigning  for  error,  that 
Price  had  no  right  to  enter  for  affimuince  of  judgment  at  the 
adjourned  court,  but  ought  to  have  entered  at  the  stated  court 
to  which  the  cause  was  appealed. 

Judgment  —  That  there  is  nothing  erroneous  in  the  judg- 
ment complained  of;  without  deciding  whether  Price  had  right 
to  enter  at  the  adjourned  court  for  afRnnance  of  judgment 
or  not,  for  the  replevin  bond  came  in  lieu  of  the  property,  and 
the  action  of  trespass  in  the  replevin  was  determined  against 
the  plaintiff;  and  although  he  appealed,  yet  he  failed  to  prose- 
cute the  appeal  —  he  therefore  is  liable  upon  the  bond. 

Thomas  v.  Welles. 

A  promise  to  see  another  forthcoming  at  a  certain  time  or  to  pay 
the  debt,  void,  unless  in  writing. 

Error.  Welles  was  a  constable  of  the  town  of  Hartford, 
had  a  rate  warrant  and  a  rate  against  Jacob  Brown  for  which 
he  levied  upon  Brown's  body  and  was  about  to  commit  him 
to  goal.  Thomas,  in  consideration  that  Welles  would  susj^end 
any  further  proceedings  against  Brown,  that  night,,  assumed 
and  promised  that  he  would  see  him  forthcoming  to  said 
officer  the  next  morning,  or  he  would  pay  the  debt.  Upon 
this  Welles  released  said  Brown,  and  Thomas  did  not  see  him 
forthcoming,  nor  has  he  paid  the  debt,  etc. 

Plea  in  bar  —  The  Statute  against  Frauds  and  Purjuries; 
demurrer.  Judgment  —  That  the  plea  is  insufficient,  and  for 
plaintiff  to  recover. 

Error  assigned  is  —  That  the  plea  was  sufficient.  Judg- 
ment—  Manifest  error;  for  this  is  clearly  a  promise  for  the 
debt  and  duty  of  another. 
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A 

Ford  V.  Atwater. 

Elliot  v.  Mix  et  al. 
An  alias  execution  granted  against  tlie  estate  of  a  debtor  who  went 
out  of  prison  after  taking  the  oath,  for  want  of  support. 

Scire  Facias  against  the  executors  of  Ebenezer  Mix.  Elliot 
committed  said  Ebenezer  to  prison  on  an  execution;  said 
Ebenezer  took  the  poor  prisoner's  oath,  and  Elliot  neglected 
to  funusli  money  for  his  support,  and  he  went  out  of  goal 
without  paying  the  debt. '  This  scire  facias  alleges  that  the 
oath  was  fraudulent,  and  that  said  Ebenezer  left  a  plentiful 
estate  in  the  hands  of  his  executors,  and  prays  for  an  execu- 
tion against  them  —  Upon  which  tlie  court  granted  an  alia^ 
execution  against  the  estate  of  said  Ebenezer  in  the  hands  of 
his  executors. 


NEW  LONDON  COUNTY,  SEPTEMBER,  A.  D.  1773. 

Hallam  and  Adams  v.  Mumford. 
One  defendant  cannot  take  advantage  of  the  other's  minority  ta 
avoid  a  note. 

Error.  Mumford  sued  Hallam  and  Adams  upon  a  joint 
and  several  note,  given  by  them  when  Hallam  was  under  age. 
Adams  plead  Hallam's  minority  in  abatement  of  the  suit. 
The  County  Court  overruled  the  plea  in  abatement,  and  gave 
judgment  against  both  upon  default. 

Error  assigned  is  —  That  the  County  Court  ought  to  have 
judged  said  plea  in  abatement,  sufficient. 

Judgment  —  Nothing  erroneous;  for  Adams  could  not  take 
advantage  of  Hallam's  mmority  —  2d.  the  note  of  a  minor 
is  not  absolutely  void,  but  only  voidable. 


NEW   HAVEN   COUNTT,    ADJOTTBNED    SUPERIOR    COTJBT^ 

A.  B.  1773. 

Ford  v.  Atwater. 
Fraud  and  imposition  wIU  avoid  the  transfer  of  property. 

Action  of  trover  for  a  pair  of  oxen.    Issue  to  the  jury. 
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Talnter  v.  Brock  way. 

The  case  was — One  Graham,  a  worthless  fellow,  both  in 
point  of  character  and  estate,  dressed  himself  up  so  as  to  have 
the  appearance  of  a  man  of  property  and  character,  applied 
to  the  plaintiff  and  purchased  his  oxen  on  credit,  for  which 
Graham  gave  his  note.  The  defendant  received  the  oxen  of 
Graham,  and  had  them  in  keeping.  Ford  finds  out  the  im- 
position practiced  upon  him  by  Graham,  and  that  he  was  a 
villain  and  a  bankrupt;  and  hearing  that  the  defendant  had 
the  oxen  in  keeping,  went  and  told  him  how  he  had  been 
defrauded  by  Graham,  and  demanded  the  oxen  of  the  de- 
fendant, who  refused  to  deliver  them  —  and  thereupon  he 
brought  this  action. 

Verdict  and  judgment  for  the  plaintiff  to  recover,  upon  the 
ground  that  Graham  had  not  acquired  property  in  the  oxen 
by  reason  of  the  fraud. 

Eex  v.  Hanson. 
Burglary  is  an  offeuse  at  common  law,  and  the  statute  prescribes 
the  punishment. 

Infoemation  for  a  burglary,  laid  upon  the  old  statute,  upon 
which  Hanson  was  found  guilty;  he  then  moved  in  arrest^ 
that  since  the  commission  of  the  burglary  complained  of,  the 
legislature  had  made  a  new  statute,  altering  the  punishment 
for  burglary  and  repealing  the  old  law,  so  far  as  respects  the 
punishment;  and  that  the  prisoner  cannot  be  convicted  upon 
one  statute  and  punished  by  another. 

Motion  judged  to  be  insufficient;  for  burglary  is  an  offense 
at  common  law,  and  the  statute  only  declares  the  punishment. 

Tainter  v.  Brockway. 
A  parol  promise  to  convey  land  in  consideration  of  a  promise  to 
pay  for  them  is  void  by  the  statute,  etc. 

Action  upon  a  parol  contract,  in  which  the  defendant  in 
consideration  of  £600  which  the  plaintiff  promised  to  pay 
him  for  a  certain  farm,  and  of  $3  received  as  earnest 
money;  the  defendant  agreed  and  promised  to  convey  to  her 
by  deed,  etc.  hLs  said  farm,  etc.  describes  it,  and  then  assigns 
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Brown  y.  Cornwell. 

a  breach.     The  defendant  pleads  the  Statute  against  Frauidfl 
and  Perjuries,  and  avers  said  contract  was  by  parol,  etc. 

Judgment  —  Plea  sufficient.  This  is  an  executory  con- 
tract, for  the  sale  of  lands  and  the  payment  of  the  $3  earnest, 
is  not  an  execution  of  it,  on  one  part 

Town  of  Waterbury  v.  Hurlburt. 

An  action  at  law  wiU  not  lie  against  a  son  for  tlie  support  of  A 
parent,  but  an  application  upon  the  statute  must  be  made  to  the 
County  Court. 

Action  of  assumpsit^  declaring,  that  the  defendant's  father 
fell  sick  in  said  Waterbury;  that  the  selectmen  provided  for 
him,  to  the  amount  of  £17 ;  that  the  father  hath  no  property, 
and  that  the  defendant  is  his  son  and  is  of  sufficient  ability, 
and  by  the  laws  of  the  state  liable  to  pay  said  expenses,  and 
being  so  liable,  assumed,  etc.  Plea  tion  assumpsit.  Issue 
to  the  jury. 

The  facts  were  not  much  controverted.  The  plaintiflFs 
insisted,  that  as  the  statute  created  the  duty,  the  common  law 
supplied  the  remedy.  To  w^hich  it  was  answered  by  the  de- 
fendant, that  by  the  common  law  he  is  not  liable  at  all;  and 
by  the  statute,  only  suhmodo,  viz.  by  a  particular  application 
to  the  County  Court,  and  only  on  condition  he  is  of  ability, 
and  of  this  the  County  Court  are  made  the  sole  judges. 

Verdict  and  judgment  for  the  defendant. 


HABTFOBD   ADJOXJBNED   STTPEBIQR   OOUBT,    BECEMBEB, 

A.  D.  1773. 

Brown  v.  Corkwell. 

stock  on  deck  thrown  overboard  to  save  the  vessel  and  cargo,  en- 
titled to  an  average  loss. 

Action  upon  the  statute  for  the  average  loss  of  five  horses 
thrown  overboard  in  a  storm  to  save  the  vessel  and  cargo.  Not 
guilty  plead. 
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Hartmyer  t.  Gates. 

The  jury  find  a  special  verdict  —  That  the  vessel  sailed 
the  I7th  of  November,  sprung  a  leak  on  the  2-ith  of  December, 
that  the  water  gained  upon  the  pumps,  the  horses  then  all  well 
and  secure,  etc.  and  that  upon  consultation  on  board,  it  was 
determined  that  all  the  horses,  hay  and  oats  must  be  thrown 
overboard  in  order  to  save  the  vessel,  the  lives  of  the  people 
and  the  rest  of  the  cargo;  and  in  pursuance  of  said  consulta- 
tion, the  plaintiff's  fivje  horses  were  thrown  overboard  and  lotit; 
that  said  vessel  and  cargo  was  saved,  and  arrived  in  safety  at 
St.  Croix,  her  destined  port,  and  the  defendant  sold  said  cargo 
and  received  the  avails. 

The  question  put  to  the  court  was  —r-  Whether  stock  shipped 
upon  the  deck  in  case  it  is  thrown  overboard  to  save  the  vessel 
and  the  rest  of  the  cargo,  will  entitle  the  o\vners  to  an  average 
upon  the  goods,  etc.  shipped  in  the  hole  of  the  vessel,  that 
were  saved. 

The  court  determined  that  the  law  was  so,  that  it  did;  and 
judgment  was  for  the  plaintiff  to  recover.  That  although 
stock  upon  deck  is  more  exposed  to  danger,  and  in  a  storm 
exposes  the  vessel  to  greater  risk  than  goods  in  the  hole,  yet 
as  it  is  the  universal  custom  to  ship  goods  in  the  hole,  with 
stock  upon  deck;  when  the  stock  upon  deck  is  thrown  over- 
board for  the  express  purpose  of  saving  from  destruction  the 
cargo  in  the  hole,  it  is  but  reasonable  that  the  cargo  saved 
should  bear  a  proportion  of  the  loss,  which  was  the  price  of  its 
ransom.  * 


HABTFOBD  COUNTY,  MAACH  TEBM,  A.  D.  1774. 

Hartmyekv.  Gates. 

A  deed  when  recorded  shaU  relate  "back  to  the  time  when  received, 
unless  the  delay  is  caused  by  the  fraud  or  fault  of  the  grantee. 

Action  of  ejectment  for  a  certain  farm.     Issue  to  the  jury. 
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Hartmyer  v.  Gates. 

The  case  was  —  Joshua  Chandler  on  the  16th  of  April, 
A.  D.  1765,  owned  the  farm  and  gave  a  deed  of  it  to  the 
plaintiff,  dated  the  30th  of  October,  in  satisfaction  of  a  debt 
he  owed  him;  who  then  resided  in  England,  and  said  Chandler 
carried  it  to  the  town  clerk  and  had  it  entered  upon;  received 
for  record,  and  gave  orders  for  it  not  to  be  recorded  at  length 
until  further  orders,  without  the  knowledge  or  direction  of 
the  plaintiff;  the  town  clerk  made  this  entry  upon  the  deed, 
^^  October  30  A.  D.  1765  received  for  record,  and  not  entered 
till  further  orders/'  A  Mr.  Ackley  had  an  execution  against 
Chandler,  who  had  now  become  bankrupt,  and  the  defendant 
having  found  the  situation  of  the  plaintiff's  deed,  takes  an 
assigimient  of  said  execution  from  Ackley  and  levied  it  upon 
the  farm,  and  had  it  set  off  upon  the  execution,  some  time  in 
A.  D.  1767,  and  had  it  recorded.  In  May,  A.  D.  1772,  Dr. 
Johnson  returned  from  England,  who  was  attorney  to  the 
plaintiff,  and  finding  the  situation  of  the  deed  and  of  the  farm, 
caused  said  deed  to  be  recorded  at  length. 

The  plaintiff  relied  upon  the  fraud  practiced  by  Chandler, 
and  the  neglect  of  the  town  clerk,  as  the  only  reason  why  the 
deed  was  not  sooner  recorded ;  and  that  the  plaintiff  ought  not 
to  be  prejudiced  in  his  title  without  any  fault  of  his;  and 
upon  the  doctrine  of  relation,  that  whenever  the  deed  was 
recorded  at  length,  it  related  back  and  had  operation  from  the 
time  it  was  entered  upon,  received  for  record. 

The  defendant  insisted,  as  his  title  was  first  completed  he 
ought  to  hold,  especially  as  he  otherways  would  be  decoyed 
and  injured,  by  the  plaintiff's  deed  lying  in  that  situation. 

Verdict  and  judgment  was  for  the  plaintiff;  on  the  ground 
that  the  plaintiff  was  in  no  fault,  and  had  done  nothing  to 
prevent  said  deed's  being  recorded  at  length. 
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Redfield  y.  Hlllhouse. 
NEW  LONDON  COUNTY,  MABCH,  A.  D.  1774. 

Eex  v.  Humphrey. 
A  burglary  may  be  committed  on  the  cabin  of  a  vessel. 

Information  for  a  burglary  committed  upon  the  cabin  of 
a  vessel  lying  in  the  harbor  of  New  London,  and  stealing  from 
thence  some  coffee,  etc. 

Plea  in  abatement  —  That  a  cabin  of  a  vessel  is  not  a  house 
or  shop,  within  the  meaning  of  the  statute. —  Judgment  — 
Plea  in  abatement  is  insufficient. 


ITBW  HAVEN  COUNTY,  AUGUST  TEBM,  A.  D.  1774. 

EedfieLd  v.  Hillhouse. 

Money  due  on  a  note  which  is  assigned,  is  the  property  of  the 
assignee. 

Scire  Facias  against  him,  as  agent  and  factor  to  Isaac 
Colton,  an  absconding  debtor. 

The  case  was  —  Isaac  Colton  assigned  a  note  he  had  against 
one  Hull,  to  William  Colton,  -with  a  power  of  attorney; 

William  puts  it  into  the  hands  of  Mr.  Hillhouse  to  collect, 
and  he  collected  the  money  upon  it;  Redfield  instituted  an 
action  against  said  Isaac  as  an  absconding  debtor,  and  served 
Mr.  Hillhouse  with  a  copy;  he  recovered  a  judgment  and 
execution  against  Isaac  and  the  execution  was  returned  non 
est  inventus,  and  thereupon  he  brings  this  scire  facias  against 
Mr.  Hillhouse;  and  the  defendant  pleads  that  he  never  was 
agent,  factor  or  attorney  to  said  Isaac,  etc. 

The  only  question  upon  this  issue,  was  —  Whether  the 
property  of  this  money  was  in  Isaac,  the  promisee,  or  in  Wil- 
liam, the  assignee  of  the  note? 

The  court  decided  the  property  to  be  in  the  assignee,  and 
that  said  Hillhouse  was  not  agent,  factor  or  attorney  to  said 
Isaac. 
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Thompson  et  al.  v.  Alsop. 

In  the  case  of  Bildad  Fowler  v.  John  Harmon,  tried  at 
Hartford,  March  term,  A.  D.  1772,  the  plaintiff  was  assignee 
of  a  note  payable  in  grain;  the  promisor  tendered  the  grain 
at  time  and  place  specified  in  the  note,  as  it  was  to  be  delivered 
at  his  own  house;  after  the  tender,  it  remained  there  some  time, 
the  plaintiff  not  being  there  to  receive  it;  a  creditor  of  the 
promisee,  prayed  out  an  attachment  against  him,  and  gave 
it  to  the  defendant,  who  was  a  constable,  and  he  attached  the 
grain  as  the  property  of  the  promisee  and  took  it  away.  The 
plaintiff  when  he  came  found  his  grain  was  gone,  and  who 
had  got  it,  and  he  instituted  an  action  of  trover  against  the 
constable  for  the  grain — the  defendant  plead  not  guilty; 
issue  to  the  jury. 

The  only  question  in  this  case,  was  —  To  whom  the  grain 
belonged  —  whether  to  the  promisee  or  the  plaintiff,  to  whom 
the  note  was  assigned. 

Verdict  and  judgment  was  for  the  plaintiff  to  recover; 
for  by  the  assignment  of  the  note,  the  property  of  the  grain 
upon  the  tender,  vested  in  the  assignee.  See  Rix  v.  Strong, 
ante. 


NEW  HAVEN  COUNTY,  EEBBXJABT  TEBM,  A.  D.  1774. 

Thompson  &  Barker  v.  Alsop. 

An  intentional  deviation  wIU  not  excuse  the  underwriters,  but  there 
must  be  an  actual  deviation. 

Action  upon  a  policy  of  insurance,  for  £400,  insured  upon 
the  sloop  from  Branford  in  Connecticut,  to  Antigua  in 

the  AVost  Indies,  and  back  again  to  said  Branford,  for  damages 
suffered  at  sea,  with  a  deduction  of  two  and  a  half  per  cent, 
in  case  of  loss,  etc. 

Tlie  plea  in  bar  admits  the  policy;  but  says,  that  said  vessel 
on  her  return  from  said  Antigua,  arrived  safe  at  Teaches  hole, 
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Thompflon  et  al.  y.  Alsop. 

a  place  of  safety  in  North  Carolina,  without  having  suffered 
any  loss,  within  the  meaning  of  the  policy,  on  the  21st  of 
March,  A.  D.  1771;  and  Price  the  master,  being  also 

supercargo,  there  altered  the  voyage  for  the  benefit  of  the 
owners,  and  sailed  up  Pungo  river,  about  fifty  miles  into  the 
country,  and  there  loaded  and  cleared  out  to  go  back  to  the 
West  Indies,  and  sent  a  part  of  the  cargo  home  to  her  owners, 
with  information  of  the  alteration  of  said  voyage;  which  her 
owners  approved  of,  and  caused  £600  to  be  insured  upon  said 
second  voyage;  and  that  said  loss  happened  after  the  alteration 
of  said  voyage  as  aforesaid. 

The  plaintiffs  reply  and  traverse  the  defendant's  plea  with 
respect  to  the  alteration  of  said  voyage,  and  the  loss  happening 
subsequent  to  said  alteration.  And  thereupon  the  parties  were 
at  issue  to  the  jury. 

It  was  agreed  that  the  vessel  arrived  safe  at  Teaches  hole; 
that  she  went  up  Pungo  river  into  the  country;  that  upon  her 
return  down  said  river,  in  passing  over  the  Swash,  so  called, 
she  was  lost,  which  was  in  the  road  both  to  Branford  and  the 
"West  Indies. 

By  the  defendant  it  was  contended  that  Teaches  hole  was  a 
place  of  safety;  that  going  up  Pungo  river  fifty  miles  into 
the  country,  was  unnecessary  and  so  a  delation,  and  the 
vessel  being  lost  after  such  deviation  in  coming  down  said 
river  and  passing  over  the  Swash,  the  insurers  are  not  liable. 

For  the  plaintiffs  it  was  insisted,  that  going  up  said  Pungo 
river  fifty  miles  into  the  country  was  necessary  for  safety, 
and  no  deviation;  but  if  it  was  not  necessary',  it  was  not  for 
the  benefit  of  the  owners,  nor  with  their  approbation,  and  so 
was  by  the  barratry  of  the  master;  and  that  said  vessel  was 
lost  in  her  direct  road  to  Branford,  as  well  as  to  the  West 
Indies;  there  was  therefore,  no  deviation  in  fact,  whatever 
might  have  been  intended;  so  that  the  defendant  is  liable. 
9 
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Knot  V.  Gay  et  al. 

2   Strange,   1249,   Foster  v.   Wilmot;   2   Ld.   Eaym.    1349, 
Knight  V.  Cambridge. 

The  jury  found  a  verdict  for  the  plaintiff,  and  £400 
damages.  The  defendant  moved  in  arrest  that  the  jury  had 
not  deducted  the  two  and  half  per  cent,  agreeable  to  the 
policy,  so  that  the  verdict  was  wrong  in  point  of  damages. 
Upon  which  the  plaintiffs  entered  a  remittitur  of  the  two  and 
half  per  cent.  The  cause  was  continued;  and  judgment  for 
the  plaintiffs  —  but  afterwards  a  new  trial  was  granted,  on 
the  ground  of  new  discovered  evidence. 


HABTFOBD  COUNTY,  SEPTEMBEB  TEBM,  A.  D.   1774. 

KxoT  V.  Gay  et  al. 

An  arrest  may  be  made  without  warrant  to  prevent  a  breach  of  the 
peace  or  to  prevent  an  escape,  etc. 

Action  of  trespass,  for  assault  and  battery,  and  for  break- 
ing open  his  shop.  The  defendants  plead  severally,  not 
guilty.  Issue  to  the  jiuy  —  who  find  the  following  facts  in 
B,  special  verdict,  viz. 

That  on  the  evening  next  after  the        day  of  it  being 

Saturday  night,  one  Kose  and  Charles  Knot  came  to  the 
plaintiff's  sliop^  and  pn)posed  to  swap  shoe  buckles,  and  sent 
and  got  a  pint  of  rum;  Charles  scrupled  whether  Rose's 
buckles  were  silver  and  refused  to  swap,  upon  which  Rose 
told  him  he  must  pay  his  bottle;  Charles  said  he  should  not, 
upon  wliich  Rose  stripped  and  begun  to  threaten;  Charles 
turned  to  go  out  of  the  shop;  the  plaintiff  then  stepped  up 
and  shut  the  door.  Rose  then  struck  said  diaries  on  the  head, 
which  knocked  him  doAm  and  he  lay  some  time  for  dead; 
after  a  while  he  recovered  and  got  up;  some  people  came  in 
and  Charles  went  out  of  the  shop;  the  plaintiff  then  shut  the 
door  and  locked  it,  with  Rose  in  it;  the  defendants  said  Gay, 
being  a  justice  of  the  peace,  and  the  other  a  constable,  hear- 
ing of  the  affray  came  up,  found  the  shop  locked  up  with 
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Chapman  et  al.  t.  Thomas. 

Bose  in  it;  Justice  Gay  demanded  of  the  plaintiff  to  open  his 
shop  and  he  refused,  and  struck  at  the  justice  when  he  at- 
tempted to  get  in,  upon  which  said  Gay  gave  parol  orders 
to  the  constable  to  break  open  the  plaintiff's  shop  and  to  take 
said  Eose,  if  Rose  coidd  not  be  taken  without.  And  there- 
upon in  obedience  to  said  orders,  the  constable  broke  open  said 
shop  and  took  said  Rose,  and  also  the  plaintiff  and  set  them  at 
liberty  upon  their  promise  to  appear  on  the  next  Monday 
morning. 

The  question  of  law  referred  to  the  court  upon  this  verdict, 
was  —  "Whether,  upon  the  facts  aforesaid,  the  justice  had  right 
by  law,  to  give  parol  orders  to  the  constable  to  break  said 
shop  and  to  take  said  Rose;  for  if  he  had,  then  both  the  con- 
stable and  the  justice  must  be  found  not  guilty. 

The  principlas  of  the  law  with  respect  to  the  cases  in  which 
an  arrest,  by  a  parol  warrant  or  authority  may  be  made,  were 
not  much  disputed;  that  it  might  be  done  to  prevent  a  breach 
of  the  peace,  which  was  about  to  take  place;  also  where  an 
high-handed  offense  had  been  committed,  and  an  immediate 
arrest  became  necessary,  to  prevent  an  escape,  and  that  in 
these  cases  an  arrest  would  be  justified,  made  by  any  person 
with  or  without  warrant.  The  doubt  was  —  Whether  the 
facts  in  the  case  brought  it  within  the  law. 

The  court  gave  judgment;  that  the  law  is  so  upon  the  facts 
found,  that  the  breaking  said  shop  and  arresting  said  Rose  and 
the  plaintiff  was  lawnful  and  right,  and  that  the  defendants 
are  not  guilty. 

Chapmax  and  Steel,  Trustees  of  Caldwell,  ax  Insol- 
vent Debtor,  by  Special  Act  of  Assembly  v.  Thomas. 

The  authority  of  trustees  to  an  insolvent  debtor,  Is  joint. 

Plea  in  abatement;  that  since  the  commencement  of  this 
suit,  and  before  any  interlocutory  judgment  therein,  the  said 
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Town  of  Wethersfleld  v.  Stamford. 

Eleazer  Steel,  one  of  the  plaintifFs  died,  and  that  the  authority 
of  the  plaintiffs,  as  trustees,  is  by  the  act  of  assembly  a  joint 
authority,  and  doth  not  survive  to  the  surviving  plaintiff  — 
Demurrer. 

Judgment  —  That  the  plea  is  sufficient. 

Mrs.  Lane,  the  Widow  of  Lane,  Deceased,  v.  Coplt. 

Fifteen  years  exclusive  possession  by  the  son,  a  bar  to  the  right  of 
the  father. 

Action  of  ejectment  for  dower.  Plea  not  guilty  —  Issue 
to  the  jury;  who  find  the  following  facts,  viz. 

That  thirty  years  before  the  date  and  impetration  of  the 
plaintiff^s  writ,  Enos  Lane,  under  whom  the  defendant 
claims,  and  the  son  of  said  deceased,  by  liberty  from  his  father, 
entered  upon  said  land,  which  his  father  then  owned,  lying 
in  a  wilderness  state,  cleared  and  fenced  the  land,  planted  an 
orchard  and  built  a  house  and  bam  upon  it  and  improved 
the  whole,  taking  all  the  profits  to  himself,  until  the  death  of 
his  said  father,  which  happened  in  A.  D.  1770. 

The  question  of  law  referred  to  the  court  was  —  Whether 
the  father  at  the  time  of  his  death  was  divested  of  his  right 
and  title  to  said  lands  by  the  son's  entering  and  possessing  as 
aforesaid,  for  more  than  fifteen  years. 

The  opinion  of  the  court  upon  the  fact?,  was  —  That  the 
father  was  divested  of  his  right  and  title  to  said  land,  at  the 
time  of  his  death  —  and  the  defendant  was  found  not  guilty. 

Town  of  Wethersfield  v.  Stamford. 

Action  at  law  lies  for  one  town  against  another  for  providing  for  a 
pauper  in  case  of  slcknosa. 

Action  of  assumpsit  for  boarding,  nursing  and  doctoring 
one  Bates,  a  pauper  belonging  to  the  town  of  Stamford. 
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Plea  in  abatement  —  That  by  a  statute  entitled  an  act  pro- 
viding in  case  of  sickness,  (law  book  page  225,)  the  County 
Court  in  the  county  in  which  the  town  lies,  to  which  such 
pauper  belongs,  only,  hath  jurisdiction  of  such  cases  to  grant 
relief  upon  application  made  agreeable  to  said  statute. — 
Demurrer. 

Judgment  —  That  the  plea  in  abatement  is  insuflSlcient. 
The  general  law  makes  it  the  duty  of  every  town  to  provide 
for  and  support  their  own  poor,  generally,  and  the  common 
law  supplies  the  remedy;  the  statute  referred  to  in  the  plea, 
provides  a  particular  mode  of  redress  in  a  summary  way,  in 
certain  cases,  but  doth  not  take  away  the  common-law  remedy 
by  action. 

Rex  v.  Peas. 

A  thief  may  be  taken  up  and  tried  wherever  he  carries  the  stolen 
goods.  ^ 

Intoemation  charging  said  Peas  with  having  feloniously 
taken  and  stolen  a  horse  at  Rye  in  the  province  of  New  York, 
and  rode  him  to  Farmington  in  the  county  of  Hartford. 

To  which  information  a  plea  in  abatement  was  given  — 
That  the  offense  is  laid  to  have  been  committed  at  Kye  in 
the  province  of  New  York,  and  that  the  courts  in  the  province 
of  New  York  only,  having  jurisdiction  of  said  cause,  and  not 
the  courts  in  the  colony  of  Connecticut.  Judgment  —  that 
the  plea  is  sufficient. 

A  new  information  was  then  exhibited  charging  said  offense 
to  have  been  committed  at  Farmington,  in  the  county*  of 
Hartford  —  upon  which  he  was  convicted  and  punished. 

CoPLY  V.  Crane. 
Partition  is  to  be  demanded  according  to  certain  rights  and  propor- 
tions for  quantity  and  quality. 

Action  of  partition,  in  which  the  plaintiff  declares,  that  she 
has  right  to  have  apparted  and  set  out  to  her,  seven  acres  and 
three-quarters  of  an  acre,  by  metes  and  bounds,  it  being  her 
just  proportion  of  a  tract  of  land  containing  thirty-three  acres; 
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and  that  the  defendant  hath  right  to  have  the  residue  of  said 
land,  etc.  Issue  to  the  jury,  who  find  a  verdict  for  the  plain- 
tiff—  the  defendant  moves  in  arrest  of  judgment,  that  the 
plaintiff's  declaration  is  insufficient. 

Because  partition  may  not  be  demanded  of  any  certain  lo- 
cated part  or  number  of  acres,  but  of  the  plaintiff's  right  or 
proportion  for  quantity  and  quality,  in  the  whole  tract;  the 
motion  in  arrest  was  judged  sufficient,  and  no  cost  allowed  to 
either  party. 


WINDHAM,    ADJOTTIINED    SUFEBIOB    COTTBT,    JANTTABY, 

A.  D.  1776. 

IIOVEY  V.  SnUMWAY. 

Taking  more  than  lawful  interest  upon  a  note,  will  not  avoid  it,  If 
at  fii-st  it  ivas  fairly  made  without  any  corrupt  agreement 

Ekror  to, reverse  a  judgment  of  the  County  Court  in  an 
action  brought  by  Hovey  against  Shunway,  on  a  note  dated 
January  A.  D.  1767,  for  £30  payable  in  one  year,  with  the 
lawful  interest. 

The  defendant  plead  in  bar  of  the  action  —  That  at  the 
date  of  the  note,  on  which  etc.  it  was  corruptly  agreed  by  and 
between  the  plaintiff  and  defendant,  that  the  defendant  should 
give  to  the  plaintiff  a  note  for  £3,  for  the  interest  of  said  £30, 
for  one  year  over  and  above  the  lawful  interest  secured  by  said 
£30  note;  and  that  at  the  end  of  one  year  he  should  give  an- 
other note  for  £3  5s.  for  loan  and  interest,  over  and  above  the 
lawful  interest  for  another  year,  and  seventeen  shillings  more 
for  the  loan  and  interest  of  said  £30  note  for  the  third  year, 
over  and  above  the  lawful  interest,  secured  by  said  note:  And 
in  pursuance  of  said  corrupt  agreement,  the  several  notes  afore- 
said were  executed  and  given,  and  the  note  on  which,  etc.  and 
that  there  is  included  in  and  secured  by  the  note  on  which 
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£7  2s.  by  said  corrupt  agreement,  for  the  loon  and  interest  of 
said  £30  note  over  and  above  the  lawful  interest. 

Plaintiff  replies  that  he  ought  not  to  be  barred  without 
that,  that  at  the  date  of  the  note  on  which,  etc.  it  was  cor- 
ruptly agreed  between  the  plaintiff  and  defendant,  that  the 
defendant  should  give  a  note  for  the  srnn  of  £3,  for  the  loan 
and  interest  of  said  £30  note  for  one  year,  over  and  above  the 
lawful  interest;  and  without  that,  that  the  defendant  in  pur- 
suance of  said  corrupt  agreement,  did  execute  and  give  said 
£3  note  for  the  loan  and  interest  of  said  £30  note,  for  one  year, 
over  and  above  the  lawful  interest;  and  that  there  is  included 
in  and  secured  by  the  note  on  which,  etc.  £7  29.  or  any  sum 
over  and  above  the  lawful  interest,  at  6  per  cent,  per  annum. 

To  this  reply  the  defendant  demurred,  and  judgment  of 
the  County  Court  was  —  That  the  reply  was  insufficient,  and 
for  the  defendant  to  recover  his  cost. 

Error  assigned  is  —  That  the  County  Court  ought  to  have 
adjudged  said  reply  to  have  been  sufficient. 

This  judgment  was  reversed  in  the  Superior  Court.  For  by 
the  traverse,  the  corrupt  agreement  to  give  a  note  for  £3,  and 
the  giving  of  such  note  for  loan  and  interest  of  the  note  on 
which,  etc.  at  the  date  of  it,  over  and  above  the  lawful  in- 
terest, for  one  year  is  denied,  and  by  the  demurrer  is  laid  out 
of  the  case. 

And  the  defendant's  gi^'ing  a  note  for  £3  5s.  after  one  year, 
and  paying  seventeen  shillings  after  two  years,  for  more  than 
lawful  interest,  cannot  vitiate  or  avoid  the  note  on  which,  etc. 
which  appears  to  have  been  fairly  taken,  without  any  corrupt 
agreement,  or  unlawful  interest  secured  at  the  time  of  taking 
it.    5  Vol.  Bacon,  title  Usuiy. 
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Fitch  V.  Badger. 


Andrus  V.  Andrus. 
A  receipt  to  a  joint  obligor  of  his  part  no  discharge  of  the  other. 

Action  on  bond  for  £50.  Conditioned  that  they  should  pay 
to  the  plaintiff  forty  shillings  on  the  25th  of  April  annually; 
alleging  that  they  had  not  paid  her  said  sums,  etc. 

Plea  in  bar  —  That  said  Zebulon  paid  to  the  plaintiff 
twenty  shillings  on  the  25th  of  April  annually,  in  each  year, 
for  three  years  successively,  from  the  date  of  said  bond;  and 
that  the  plaintiff  thereupon  executed  to  the  said  Zebulon  her 
receipts,  for  each  payment  therein,  acknowledging,  that  she 
had  received  of  said  Zebulon  twenty  shillings  in  each  year,  in 
full  of  his  part  to  pay. 

The  plaintiff  demurrs  —  And  judgment  that  the  plea  is  in- 
sufBcient  —  the  receipts  show,  that  said  Zebulon  had  paid  his 
equitable  part  for  those  years  as  it  respected  him,  but  can  be 
no  bar  to  her  as  to  what  is  still  behind  and  impaid. 

Fitch,  Sheriff,  v.  Badger. 
A  prisoner  released  by  act  of  assembly,  no  escape  to  subject  the 
sheriff. 

Action  on  bond.  Conditioned  that  one  Samuel  Cobb,  who 
was  imprisoned  on  an  execution  in  favor  of  Perkins,  etc.  should 
abide  a  true  and  faithful  prisoner;  alleging  that  he  had  made 
his  escape,  etc. 

Plea  in  bar  —  That  said  Cobb,  preferred  his  petition  to  the 
general  assembly,  praying  for  an  act  of  insolvency  to  be  passed 
in  his  favor,  and  that  in  the  meantime  he  should  be  liberated 
from  his  imprisonment  on  said  execution;  Cobb  cited  his  cred- 
itors and  amongst  the  rest  said  Perkins,  etc.  which  petition, 
the  assembly  continued,  and  appointed  a  committee  upon  it, 
and  passed  a  resolve,  that  said  Cobb  be  liberated  from  his  im- 
prisonment, on  said  execution,  in  the  meantime;  upon  which 
he  went  out  of  prison;  that  his  petition  was  finally  negatived, 
and  said  Cobb  went  off,  and  never  after  returned;  alleging. 
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that  this  is  the  same  escaping  complained  of  in  the  plaintiff's 
declaration. 

The  plaintiff  replied  that  said  Badger  is  amply  indemnified 
by  said  Cobb,  against  said  bond. 

The  defendant  demurred  —  And  judgment  that  the  reply 
of  the  plaintiff  is  insuflSlcient,  for  Cobb  was  set  at  liberty  by 
the  resolve. of  assembly,  and  the  defendant  could  not  help  it. 


WINDHAM  COUNTY,  MABCH  TERM,  A.  D.   1775. 

Vexner  v.  Underwood. 

The  plaintiffs  entering  into  possession  of  the  demanded  premises, 
pending  the  action  of  ejectment  will  not  abate  it. 

Action  of  ejectment  for  a  tract  of  land.  Plea  in  abatement 
—  That  after  this  action  was  appealed  into  the  Superior  Court, 
and  depending  there,  the  plaintiff  entered  into  possession  of  the 
demanded  premises  and  put  the  defendant  out  of  possession, 
and  the  plaintiff  still  continues  in  possession,  and  holds  the 
defendant  out. 

This  plea  was  demurred  to  —  and  judgment  that  the  plea  in 
abatement  is  insufficient  —  For  the  original  wrong  and  dis- 
seisin, and  the  damages  still  remain  to  be  redressed. 


UTCHPIELD  COUNTY,  ATTGtrST  TERM,  A^  D.   1776. 

MoTT  V.  Hl  RD. 

A  promise  to  pay  or  discount  for  what  a  tract  of  land  shall  fall 
short  of  the  quantity  in  the  deed,  not  within  the  Statute  against 
Frauds  and  Perjuries. 

Action  of  assumpsit,  declaring  —  That  in  April,  A.  D. 
1772,  the  defendant  sold  to  the  plaintiff  ^ixty-eight  acres  of 
land  for  £200;  that  at  the  time  of  said  bargain  and  sale  it  was 
agreed  by  the  plaintiff  and  defendant,  that  if  said  tract  of 
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land  exceeded  sixty-eight  acres,  the  plaintiff  would  pay  in 
proportion  for  the  excess,  and  if  it  fell  short  of  that  quantity, 
the  defendant  would  deduct  in  the  same  proportion  from  said 
sum  of  £200;  that  in  consideration  of  the  agreement  aforesaid, 
the  defendant  assimied  and  promised  to  deduct  from  said  sum 
of  £200  in  proiwrtion  to  what  it  should  fall  short;  that  there- 
upon the  defendant  gave  a  deed  of  said  land  to  tjie  plaintiff 
and  the  plaintiff  executed  liis  note  to  the  defendant  for  £200; 
and  that  said  tract  of  land  falls  short  sixteen  acres  of  sixty-eight 
acres,  whereby  the  defendant  became  liable  to  pay  for  said 
deficiency  by  deducting  it  from  said  £200,  which  he  refuses 
to  do,  etc.  The  defendant  plead  in  bar,  the  Statute  against 
Frauds  and  Perjuries,  and  that  said  promise  waa  not  reduced 
to  writing,  etc.    Demurrer. 

Judgment  —  That  the  plea  is  insufficient. 

The  case  of  Gillet  v.  Burr,  determined  at  the  adjourned 
Superior  Court,  at  Hartford,  December  A.  D.  1773  was  cited, 
which  was  an  action  of  assumpsit,  declaring,  that  in  considera- 
tion the  plaintiff  would  give  the  defendant  a  deed  of  a  certain 
tract  of  land,  and  call  it  fifty  acres,  more  or  less,  and  take  his 
note  for  the  same  at  fifty-five  shillings  per  acre,  and  would  also 
agree,  that  if  said  land  upon  being  measured  should  fall  short 
of  that  quantity,  the  plaintiff  would  discount  it  upon  said  note 
at  the  same  rate  per  acre;  the  defendant  agreed  and  promised 
to  pay  the  plaintiff  in  the  same  proportion  for  whatever  said 
land  should  exceed  fifty  acres;  tliat  accordingly  the  plaintiff 
gave  a  deed  of  said  land  to  the  defendant  and  took  his  noteiis 
aforesaid;  and  that  said  land  upon  an  accurate  mensuration 
was  found  to  exceed  fifty  acres,  seventeen  acres  and  a  half, 
amounting  to  £48  2s.  which  the  defendant  has  never  paid  al- 
though he  has  been  notified  thereof  and  the  same  been  often 
requested,  etc. 

Plea  —  N'onassumpsit.  Issue  to  the  jury  —  and  verdict  for 
the  plaintiff  to  recover. 
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In  this  case  there  was  no  written  note  or  memorandum  of 
the  agreement  and  promise.  A  motion  in  arrest  was  made, 
1st,  That  the  parol  agreement  was  absorbed  by  the  giving  of 
the  deed;  2d,  'Ro  time  is  set  or  person  appointed,  when,  and  by 
whom  said  land  should  be  measured;  3d,  That  a  special  notice 
and  request  was  necessary  to  entitle  the  plaintiff  to  an  action, 
which  is  not  laid  in  the  declaration  to  have  been  given  or  made. 

The  court  determined  the  motion  to  be  insufficient  and  the 
plaintiff  had  judgment. 

Stuart  v:  Pierce. 

Writ  of  error  Hes  against  the  judgment  of  the  justices  on  a  com- 
plaint for  a  forcible  entry,  etc. 

A  Writ  of  Error,  to  reverse  the  proceedings  and  judgment 
of  two  justices,  on  a  complaint  upon  the  Statute  for  a  Forcible 
Entry  and  Detainer.  Plea  in  abatement,  that  no  writ  of  en*or 
lies  in  such  case. 

Judgment  —  That  the  plea  is  insufficient. 


NEW   HAVEll^   COTTNTT,    DECEMBER    ADJOTTBNED    TERM, 

A.  D.  1775. 

KiSHAM     ET     AL.,    EXECUTOKS     OF     HAZARD,     DECEASED,     V. 

XicnoLS. 

Under  the  plea  of  full  payment  accord  and  satisfaction  cannot  be 
glTen  In  evidence.  The  defendant  may  have  liberty  to  alter  hia 
plea  although  the  case  is  on  trial  to  the  Jury. 

ScERE  Facias  on  a  judgment:  —  To  which  the  defendant 
plead  full  payment  to  said  deceased  of  the  said  judgment  be- 
fore the  date  and  impetration  of  the  plaintiff's  writ,  and  of- 
fered in  evidence,  a  deed  of  land  to  said  deceased  and  on 
agreement  on  his  part  to  accept  it  in  satisfaction  of  said  judg- 
ment; which  evidence  was  objected  to  under  this  issue,  and  by 
the  court  was  not  admitted.  Upon  which  the  defendant  moved 
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for  liberty  to  alter  his  plea  and  to  plead  the  ajccord  and  satis- 
faction by  said  lands;  which  the  court  allowed.  The  conse- 
quence was,  that  the  trial  could  not  proceed  at  that  time,  and 
the  cause  was  continued. 


WINDHAM  COUNTY,  ADJOUBNED  TERTH,  A.  D.   1776. 

Avery  v.  Woodruff. 
The  deposition  of  another  who  had  a  child  sick  that  she  could  not 
leave  it,  admitted. 

Action  of  trover.  The  deposition  of  a  woman  who  lived 
within  twenty  miles  of  the  court,  that  had  a  child  of  a  month 
old,  dangerously  sick  so  that  the  mother  could  not  leave  it  to 
attend  court,  was  taken,  and  objected  against  as  not  coming 
within  the  statute;  but  by  the  court,  was  admitted  upon  the 
ground  that  it  came  within  the  reason  of  the  statute. 

Rex  v.  Barber. 
Where  a  prisoner  procured  a  witness  to  go  away,  evidence  of  what 
he  had  testified  before  the  justice  admitted. 

Information  for  counterfeiting,  etc.  One  White,  who  had 
testified  before  the  justice  and  before  the  grand  jury  against 
Barber,  and  minutes  taken  of  his  testimony,  was  sent  away 
by  one  Bullock,  a  friend  of  Barber's,  and  by  his  instigation; 
60  that  he  could  not  be  had  to  testify  before  the  petit  jury. 

The  court  admitted  witnesses  to  relate  what  White  had  be- 
fore testified. 


HABTFOBD   ADJOtTItNED   STTFEBIOB   C0X7BT,    BECEMBEB, 

A*  D.  1776. 

Hall  v.  Dwight  et  al. 
AVhere  a  witness  is  interested  in  the  question  of  fact  on  trial  he 
cannot  be  admitted. 

Action  for  a  malicious  prosecution  for  a  riot,  brought 
against  the  plaintiff  with  a  number  of  others,  .of  which  he  and 
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the  other  persons  were  acquitted,  upon  trial  on  the  plea  of  not 
guilty  to  the  jury.  The  plaintiff  offered  those  persons  who 
were  prosecuted  with  him  and  acquitted,  as  witnesses,  but  they 
were  objected  to,  and  by  the  court  not  admitted,  because  they 
were  interested  in  the  question  of  fact  on  trial. 

Holmes  v.  Kennedy. 

In  an  action  of  ejectment  to  recover  possession,  by  a  lessor  from  the 
lessee,  he  is  estopped  to  say  the  plaintiff  hath  no  right. 

Action  of  ejectment  for  a  farm  which  the  plaintiff  had 
mortgaged  to  Mr.  Apthorp;  he  paid  the  interest  of  the  debt  to 
Apthorp,  and  took  a  parol  lease  from  him  of  said  farm  for  a 
term:  Holmes  leased  the  farm  to  the  defendant  for  a  number 
of  years;  at  the  expiration  of  the  term  the  defendant  refused 
to  resign  up  the  premises;  and  on  trial  upon  the  general  issue 
to  the  jury,  the  defendant  insisted,  that  the  plaintiff  had  no 
title  to  the  land;  but  that  the  title  was  in  Apthorp;  the  mort- 
gage deed  having  become  absolute  at  law. 

To  which  it  was  replied  —  That  the  plaintiff  was  rightfully 
and  lawfully  in  the  possession;  that  the  defendant  received 
from  the  plaintiff  the  possession;  also  a  lease  of  the  farm  imder 
which  he  held  and  enjoyed;  he  is  therefore  estopped  to  object 
against  the  plaintiff's  right  to  recover  against  him. —  And  ver- 
dict and  judgment  was  for  the  plaintiff  to  recover. 


HABTFOBD,   ADJOXTBNED   STTFEBIOB  C0X7BT,   DECEMBEB, 

A.  D.  1777. 

Clark  v.  Brown  et  ux. 

Erbob  to  reverse  a  judgment  of  the  County  Court,  in  an 

action  of  assumpsit,  brought  by  said  Brown  and  wife  against 

Clark;  declaring,  that  in  consideration  of  a  deed  executed  by 
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the  wife,  when  a  feme  sole,  of  a  certain  piece  of  land,  de- 
scribed, the  said  Clark  assumed  and  promised  to  pay  to  her 
the  sum  of  £14  lawful  money  in  a  reasonable  time;  which  he 
has  never  performed. 

To  this  declaration  the  defendant  demurred  —  And  judg- 
ment of  the  County  Court,  that  the  declaration  is  sufficient; 
and  for  the  plaintiffs  to  recover. 

Errors  assigned  are  —  1st.  That  there  is  no  direct  averment 
that  said  deed  was  ever  delivered.  2d.  That  said  promise  is  by 
parol,  and  witliin  the  statute  made  to  prevent  frauds  and 
perjuries. 

Judgment  of  the  Superior  Court — That  there  is  nothing 
erroneous  in  the  judgment  complained  of.  For  first,  the  de- 
fendant cannot  take  advantage  of  the  statute  upon  a  general 
demurrer,  for  the  plaintiff  may  have  a  written  note  or  memo- 
randum of  the  promise,  wliicli  he  might  produce  in  evidence. 
2d.  This  action  is  not  brought  on  the  parol  agreement  only, 
but  upon  an  agreement  executed  on  one  part;  and  so  is  not 
within  the  statute.  Gilbert  Court  of  Chancery,  231;  1  Bacon 
Ab.  74,  and  75;  2  Str.  783;  1  Blac.  Reports,  600. 

Bulkley  v.  Bulkley  et  al. 

A  devise  to  three  of  the  use  of  a  miU  during  their  natural  lives, 
and  to  the  heirs  of  the  longest  liver  of  them  in  fee;  on  the  death 
of  either  his  part  descends  to  his  heirs  until  all  three  are  dead. 

AcTiox  of  ejectment  for  a  mill  and  dam,  etc.  at  Dividend. 
Plea  not  guilty.     Issue  to  the  jury. 

The  case  was  —  In  A.  D.  1740,  Bulkley  the  father  of  the 
plaintiff,  and  grandfather  of  the  defendants,  owned  the  estate, 
and  by  his  last  will  since  proved  and  approved,  devised  all  his 
lands  to  his  three  sons,  Jonathan,  Gershom  and  Peter  in  fee- 
simple;  to  be  equally  divided  between  them;  and  that  his  said 
three  sons  should  have  the  improvement  of  said  mill,  etc.  in 
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equal  proportions,  during  their  natural  lives;  and  upon  the 
decease  of  his  said  three  sons,  said  mill,  etc.  should  pass  to  the 
male  heirs  of  either  of  his  said  three  sons,  that  should  be  the 
longest  liver  in  the  world:  The  three  sons  made  partition  of 
all  the  lands,  except  three  acres,  on  which  the  mill  stood;  they 
rebuilt  the  mill  an.d  kept  it  in  repair  and  paid  an  annuity  of 
£5  to  their  mother.  After  the  decease  of  Jonathan  and  Peter, 
their  sons,  who  are  the  defendants,  contributed  to  the  repairs 
and  shared  the  profits  of  said  mill  with  their  uncle,  the  plain- 
tiff, and  they  had  built  a  new  mill  by  the  side  of  the  old  one. 

Two  points  were  made  upon  the  construction  of  this  will: 
1st,  "Whether  upon  the  death  of  Jonathan  and  Peter,  their  in- 
terest in  said  mill  vested  in  the  plaintiff,  being  the  survivor,  or 
descended  to  their  heirs  until  all  three  of  the  brothers,  should 
be  dead?  2d.  Whether,  as  the  devise  of  all  the  lands,  on  which 
the  mill  stood,  was  to  all  three  of  the  sons  in  fee,  it  did  not 
pass  the  whole  interest  in  the  mills,  with  the  use  of  them,  to 
said  three  sons;  notwithstanding  the  particular  bequest  of  the 
use  to  the  male  heirs  of  the  longest  liver. 

The  court  and  jiuy  were  clear  for  the  defendants  upon  the 
first  point,  and  it  was  not  necessary  then  to  determine  the  sec- 
ond.   Verdict  and  judgment  passed  for  the  defendants. 


NEW  LONDON  COtTNTY,  MARCH  TEBM,  A.  D.   1780. 

Manwaring  v.  Tabor. 

A  devise  to  a  man  and  the  heirs  male  of  his  body  lawfully  begotten 
is  an  estate  tail. 

Action  of  ejectment  for  a  farm  of  land.  The  plea  is  not 
guilty.     Issue  to  the  jury. 

The  case  was —  Richard  Manwaring,  father  of  the  plaintiff, 
in  A.  D.    1739  gave  the  demanded  premises,  by  deed,  to  his 
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sons,  in  maimer  following,  viz.  to  his  son  Asa  and  the  heir 
male  of  his  body,  lawfully  begotten,  and  so  on  in  like  manner 
unto  the  fifth  generation;  and  in  failure  of  such  heir  male  of 
his  son  Asa,  to  his  son  Richard  and  to  his  heir  male  of  his  body, 
etc.  unto  the  fifth  generation;  and  in  failure  of  such  heir  male 
of  his  son  Richard,  to  his  son  Henry  and  his  heir  male  in  like 
manner;  and  in  failure  of  such  heir  male  of  his  son  Henry, 
to  his  son  Christopher  and  his  heir  male  of  his  body,  lawfully 
begotten,  in  like  manner.  Richard  and  Henry  died  in  the 
lifetime  of  Asa,  without  issue  male;  Asa,  after  the  death  of  his 
father,  entered  and  sold  the  estate  to  Daniels  and  Tinker,  and 
they  sold  and  conveyed  it  to  the  defendant.  Finally,  Asa  died 
without  heir  male  of  his  body,  etc.  or  ever  having  had  any; 
now  Cliristopher  claims  the  estate  by  force  of  said  deed,  and 
this  action  is  brought  to  recover  it. 

And  verdict  and  judgment  was  for  the  plaintiff,  upon  the 
ground  that  as  Asa  never  had  any  heir  male  of  his  body,  he 
had  only  his  life  in  the  estate,  and  no  greater  estate  passed  by 
his  deed. 


LITCHFIELD  COUNTY,  ATTGTTST  TERM,  A.   D.    1781. 

Goodwin  v.  IIarrisox. 

In  an  action  for  giving  her  a  dose,  the  mother  aUowed  to  relate 
what  the  plaintiff  told  the  next  morning. 

Action  of  the  case,  for  giWng  her  a  dose  in  some  toddy,  to 
intoxicate  and  inflame  her  passions.  On  trial  upon  the  plea 
of  ^ot  guilty  to  the  jury,  the  plaintiff's  mother  was  offered  as  a 
witness  to  testify  what  the  daughter's  complaints  were  when 
she  first  saw  her  the  next  morning,  after  the  affair  happened, 
and  what  she  said  about  it;  this  was  objected  to,  as  being  hear- 
say from  the  plaintiff,  and  therefore  not  admissible;  but  by 
the  court,  the  mother  was  allowed  to  relate  what  the  plaintiff 
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told  her  the  next  morning  when  she  first  saw  her  —  as  being 
an  exception  from  the  general  rule,  founded  upon  the  necessity 
of  the  case. 


HAKTFOBJ),  StrPEBIOB  COXTBT,  MABCH  TERM,  A.  D.  1783. 

KaT  v.  Bush. 

When  the  grantee  prevents  his  deed  from  being  recorded  at  length, 
the  record  shaU  not  relate  back  to  the  time  of  its  being  received 
for  record  to  the  prejudice  of  others. 

Action  of  ejectment,  for  a  tract  of  land  lying  in  Chathain. 
Plea  not  guilty.     Issue  to  the  jury. 

The  case  was  —  On  the  2d  of  May,  A.  D.  1763,  the  plain- 
tiff took  a  deed  of  said  land,  of  that  date,  from  John  Gill  who 
was  the  owner,  and  carried  it  to  the  town  register  to  be  entered 
upon,  received  for  record,  but  with  orders  not  to  be  recorded 
until  further  orders;  the  register  received  it  and  entered  upon 
it,  "  John  Kay's  mortgage  deed  from  John  Gill,  June  7th^ 
A.  D.  1763  received  for  record,  William  Rockwell,''  and  put 
it  away  in  a  private  box,  where  he  kept  such  deeds:  In  Oc- 
tober A.  D.  1763  the  defendant  was  applied  to  by  Gill  to  be 
surety  for  him,  and  for  his  indemnity,  proffered  him  a  deed  of 
said  land,  and  the  defendant  before  he  complied,  went  to  the 
register  and  searched  the  records,  found  no  deed  to  any  person^ 
nor  was  informed  of  any  being  lodged  there,  and  being  wholly 
ignorant  of  said  Ray's  deed,  he  became  surety  for  Gill,  and  for 
his  indemnity  took  a  deed  of  said  land  from  Gill,  dated  in 
October  A.  D.  1763,  and  carried  it  to  the  register  and  had  it 
duly  recorded.  Gill  finally  failed,  and  Bush  was  obliged  to 
pay  the  debt  for  which  he  was  surety.  In  June,  A.  D.  1764, 
the  plaintiff  gave  orders  to  have  said  deed  recorded;  and  it  was 
then   and  not  before  recorded  at  length. 
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The  defendant  oflfered  parol  evidence  to  prove  that  the  plain- 
tiff had  been  gnilty  of  a  fraud,  in  ordering  the  deed  not  to  be 
recorded  at  the  time  he  left  it  to  be  entered  ujwn  as  aforesaid; 
aho  to  show  how  said  deed  liad  been  kept,  and  when  it  was 
recorded  at  length.  Tliis  was  objected  to,  because  it  would 
contradict  the  record. 

By  the  Court  —  The  evidence  is  admissible. 

The  defendant  then  offered  the  deposition  of  Titus  Ilosmer, 
Esq.  who  was  deceased,  given  u})on  a  petition  to  the  general 
assembly,  between  the  same  parties,  and  relative  to  the  same 
point  now  in  dispute  —  which  was  objected  against,  on  the 
ground  that  it  was  taken  before  this  action  was  commenced, 
and  on  a  petition  in  chancery. 

By  the  Court.  The  deposition  was  admitted;  and  upon  the 
evidence  the  aforesaid  state  of  facts  was  proved.  And  verdict 
and  judgment  was  for  the  defendant,  upon  the  ground,  that 
although  the  statute  says,  that  a  deed,  when  recorded  at  length, 
the  record  shall  bear  the  same  date  as  the  entry  made  upon  it 
when  it  was  received  for  record;  yet  where  a  grantee  will  him- 
self, by  orders  or  otherways,  prevent  the  deed's  being  re- 
corded at  length,  tlie  relation  bc^tween  the  entry  and  the  re- 
cording at  length,  is  destroyed,  as  to  all  persons  defrauded 
thereby,  and  the  record  bears  date  at  the  time  when  the  deed 
is  recorded  at  length. 


WINDHAM,  STTFEBIOB  COXTIIT,  MABCH  TERM,  A.  D.   1783. 

Luce  v.  Pimock. 

Lands  purohaswl  after  making  a  wiU  pass  by  It  in  case  of  a  re- 
publication. 

Action  of  ejectment  for  a  tract  of  land.     The  defendant 
plead  in  bar,  that  one  Jonathan  Luce  made  and  published  his 
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1x411,  at  a  certain  time,  which  has  since  been  proved  and  ap- 
proved; by  which  he  gave  all  his  estate,  both  real  and  personal, 
to  his  wife  Jemima;  that  the  demanded  premises  was  a  part  of 
his  real  estate  at  the  time  of  his  decease,  and  by  force  of  said 
will  vested  in  the  said  Jemima,  from  whom  the  defendant 
derives  a  title  to  himself  in  his  plea. 

The  plaintiff  replies,  and  admits  tliat  the  demanded  prem- 
ises belonged  to  said  Jonathan,  at  the  time  of  his  decease;  yet 
he  says,  that  the  land  demanded  was  purchased  by  said 
Jonathan  subsequent  to  his  making  said  will. 

The  defendant  rejoins,  and  admits  that  said  land  was  pur- 
chased subsequent  to  the  making  of  said  will ;  yet  he  says,  that 
after  said  pur(»hase  the  said  Jonathan  repeatedly  recognized 
hL<  said  will,  and  republished  the  same,  by  declaring,  that  he 
Aad  made  his  will,  which  was  lodged  at  Esq.  Gray's;  and  that 
he  had  thereby  given  to  his  wife,  all  his  estate,  both  real  and 
personal. 

The  plaintiff  traverses  the  defendant's  rejoinder  as  to  the 
republication  of  the  will;  upon  which  issue  was  joined  to  the 
jury;  and  the  jur\'  find  the  facts  put  in  issue,  as  alleged  in  the 
rejoinder  of  the  defendant,  and  find  for  liim  his  cost;  and 
judgment  was  given  accordingly. 


NEW   LONDON   COUNTY,   SEPTEMBEB   TEBM,   A.    D.    1783. 

Kelsy  v.  Wright  et  ux. 

A  constable  chosen  and  sworn  into  office  and  again  rechosen  the 
next  year  has  right  to  officiate. 

Action  of  trespass,  assault  and  battery,  committed  by  the 
wife.  Plea  not  guilty.  Issue  to  the  jury.  The  jury  find  the 
following  facts  in  a  special  verdict,  viz. 
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That  ill  December  A.  D.  1781,  the  plaintiff  was  duly 
chosen  a  constable  by  the  town  of  Killingsworth  and  was 
sworn  into  office:  That  in  December  A.  D.  1782,  he  was 
again  duly  chosen  a  constable  by  said  town:  That  on  the 
15th  day  of  January  A.  D.  1783,  he  received  a  warrant,  di- 
rected to  the  sheriff,  his  deputy,  or  to  either  of  the  constables 
of  said  Killingsworth,  commanding  them  to  arrest  the  body  of 
said  Wright,  and  him  have  before  a  justice  of  the 

peace,  to  answer  to  a  complaint  exhibited  against  him,  ,for 
going  over  to  Long  Island  and  having  illicit  intercourse  and 
commerce  with  the  enemies  of  this  and  the  United  States: 
That  the  plaintiff  repaired  to  the  dwelling-house  of  said 
Wright,  and  after  making  known  his  business  and  demanding 
admittance,  and  being  refused  by  the  wife,  he  broke  the  door 
and  entered  the  house,  the  husband,  said  Wright,  not  being 
there,  and  the  wife  committed  the  facts  alleged  in  the  declara- 
tion; and  that  the  plaintiff  was  aftenvards,  in  said  month  of 
January  sworn  as  constable  for  A.  D.  1783. 

The  point  about  which  the  jury  doubted  and  referred  to 
the  court,  was  —  Whether  the  plaintiff  was  then  lawful  con- 
stable and  had  right  to  break  the  door  of  said  house? 

And  by  the  Court  —  The  law  is  so  upon  the  facts  aforesaid, 
that  the  plaintiff*  was  lawful  constable  and  had  right  to  break 
open  the  door  and  enter  said  house;  and  judgment  was  for  the 
plaintiff  to  recover;  for  although  said  Wright  w^as  not  in  the 
house,  the  plaintiff  had  good  reason  to  suppose  he  was.  A 
constable  being  an  annual  officer,  and  the  plaintiff  being  duly 
chosen  and  sworn  constable  in  December  A.  D.  1781,  and  re- 
chosen  again  in  December  A.  D.  1782,  he  continued  a  lawful 
constable,  although  he  was  not  sworn  again  until  aftenvards. 
1  Strange,  G25,  Foot  v.  Prows. 

This  judgment  was  affirmed  in  the  Supreme  Court  of  Errors. 
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County  Treasurer  v.  Blssel. 

HABTFOBD     COUNTY,,    ADJOUBNED     STJPEBIOB     COURT, 
NOVEMBEB  TERM,  A.  D.  1783. 

Marsh  v.  Demixg. 
The  plaintiff  upon  a  reversal,  must  enter  his  action  at  the  same 
court. 

Writ  of  Error,  to  reverse  a  judgment  of  the  County  Court 
in  action  brought  by  Deming  v.  Anne  Marsh,  upon  a  note 
dated  the  8th  of  October  A.  D.  1777,  for  £42  10s.  3d.  lawful 
money,  payable  in  one  year  with  interest,  on  which  was  in- 
dorsed, July  6th  A.  D.  1778,  £40  16s.  lawful  money;  and  by 
the  pleadings  it  appeared  to  have  been  paid  in  continental 
bills.  The  County  Court  sealed  the  indorsement  and  gave 
judgment  for  the  remainder  of  the  note.  Tliis  was  assigned 
for  error,  and  the  judgment  was  reversed;  because  the  in- 
dorsement ought  to  have  been  applied  nominally.  Deming 
omitted  to  enter  his  original  action  upon  the  reversal,  until 
the  term  was  ended;  and  at  the  next  Superior  Court  moved 
for  liberty  to  enter  it,  and  being  objected  to;  the  court  de- 
termined that  it  was  too  late,  and  ought  to  have  been  entered 
at  the  same  court  the  reversal  was. 

Browx  v.  Talcott. 
A  sum  paid  on  account  of  a  note  and  not  applied,  recovered  back 
in  an  action  of  book-debt. 

Action  on  book  for  204  continental  dollars,  paid  to  the  de- 
fendant, who  was  son  of  Colonel  Samuel  Talcott,  and  his  clerk, 
on  account  of  a  note  which  the  plaintiff  owed  to  said  Colonel 
Talcott;  and  whichthad  not  been  applied  on  the  note;  the 
plaintiff  was  admitted  to  his  oath  upon  his  book  and  recovered 
the  sum  demanded.  

WINDHAM,    ADJOUBNED   SUPEKIOB   COURT,    DECEMBEB, 

A.  D.  1783. 

County  Treasurer  v.  Bissel. 
Jn  a  bond  for  prosecution,  the  imprisonment  of  the  principal  will 
not  exonerate  the  bail. 

Scire  Facias  on  a  bond  for  prosecution,  given  by  said  Bissel 
upon  praying  out  a  writ,  in  which  one  Eobbin  a  negro  man 
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was  plaintiff;  setting  forth  in  tlie  scire  favias,  the  judgment 
and  execution  reeoveriKl  against  said  Robbin  for  cost ;  and  also 
a  commitment  of  said  Kobbin  to  gaol  on  said  execution,  and 
that  he  had  taken  the  ix)or  prisoner's  oath,  and  gone  out. 

To  this  declaration  a  demurrer  was  given,  and  the  judg- 
ment of  the  court  was  —  That  the  declaration  is  sufficient,  for 
the  bond  given  for  prosecution  at  the  praying  out  of  a  writ,  is 
to  secure  to  the  defendant  his  cost,  and  nothing  but  actual 
payment  of  the  cost  will  exonerate  the  bondsman. 

Arnold  v.  Sergeant. 
A  plaintiff  may  amend  his  writ  by  strllving  out  one  of  the  plaintiffs. 

Action  for  setting  a  fire  in  his  owti  land,  and  suffering  it  to 
run  into  the  plaintiffs  and  bum  up  their  fences,  timber,  et^^'. 

The  defendant  plead  in  abatement  —  That  Amos  Arnold 
one  of  the  plaintiffs  was  an  alien  enemy,  etc.  which  plea  was 
judged  sufficient.  T'pon  which  Nathan  Arnold,  the  other 
plaintiff  paid  the  cost,  and  moved  to  amend  his  \\Tit  by  strik- 
ing out  the  name  of  Amos  Arnold ;  which  was  allowed  by  the 

court. 

Hannaball  v.  Spalding. 

A  new  trial  cannot  be  ^rante<l  in  a  ^i*  tarn  action  as  to  the  civil  part 
only  without  the  other. 

AVrit  of  Error  to  reverse  a  judgment  of  the  County  Court, 
in  ^qui  tarn  prosecution,  brought  by  said  Spalding  against  said 
Hannaball  before  a  justice,  for  stealing  a  liiindkerchief  of  the 
value  of  seven  shillings;  and  of  which  said  Hannaball  was  con- 
victed before  the  justice;  and  apjx^aled  to  the  County  Court; 
and  before  the  County  Court  he  was  acquitted.  Spalding 
afterwards  brought  a  p<^tition  for  a  new  trial ;  on  the  ground 
of  having  discovered  new  evidence;  upon  which  the  County 
Court  granted  a  new  trial  in  said  cause  as  to  the  civil  part 
only;  and  upon  the  new  trial  Hannaball  was  found  guilty,  and 
the  handkerchief  judged  to  be  of  the  value  of  five  shillings; 
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and  the  court  gave  jiidgiiient  for  the  plaintiff  to  recover  fifteen 
shillings  lawful  money  the  three  fold  damages,  and  his  cost 
taxed  at  £9. 

Errors  assigned  are — 1st.  That  said  County  Court  ought 
not  to  have  granted  a  new  trial;  it  heing  a  criminal  prosecu- 
tion. 2d.  That  no  new  trial  could  be  gi*anted  as  to  one  part 
of  the  suit  without  the  other.  And,  3d.  That  said  County 
Court  erred  in  rendering  the  final  judgment  in  said  cause. 
Plea  nothing  erroneous. 

Judgment  manifest  eiTor.  Upon  the  ground  that  a  new 
trial  is  not  to  be  gi'anted,  in  a  criminal  cause,  to  a  prosecutor, 
unless  the  acquittal  was  procured  by  some  fraud  or  mal- 
practice. That  a  new  trial  cannot  be  granted  as  to  one-half  of 
a  prosecution,  and  not  the  other. 

Badcock  v.  Steadman. 
A  note  cannot  be  an  escrow  delivered  directly  to  the  promisee. 

Writ  of  Error  to  reverse  a  judgment  of  the  County  Court^ 
in  an  action  brought  by  Steadman  against  Badcock  upon  a 
note. 

To  which  Badcock  plead  in  bar  —  That  he  and  the  plain- 
tiff were  traders  in  company,  and  upon  a  settlement,  it  was 
agreed  between  them,  that  he  should  take  all  their  company 
accounts  and  credits  to  himself,  and  collect  them  for  his  own 
use;  and  that  he  should  give  said  Steadman  therefor,  the  note 
on  which,  etc.  and  that  the  note  on  which,  etc.  was  executed 
and  delivered  to  said  Steailman  upon  this  express  agreement 
and  condition,  viz.  that  the  plaintiff  should  deliver  to  the  de- 
fendant all  the  company  pai)ers  and  accounts,  and  that  said 
note  should  not  be  of  force,  nor  Im?  oj^erative  as  his  note,  imtil 
he  should  have  time  sufficient  to  collect  said  debts  in  order  to 
pay  it;  and  avers  that  he  has  not  had  sufficient  time  to  collect 
said  accounts  and  debts,  etc. 

To  this  plea  in  bar,  the  plaintiff  demurred;  and  judgment 
was  —  That  the  plea  is  insufficient;  and  the  judgment  of  the 
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County  Court  was  affirmed  upon  the  vrrit  of  en-or.  For  a 
parol  condition  cannot  be  set  up  to  control  a  written  security 
executed  and  delivered  to  the  party  himself. 

Allin  v.  Hiscock. 

On  nul  tiel  record,  plead  —  the  court  ordered  the  original  record  of  the 
justice  to  be  produced  for  inspection. 

Writ  of  Error,  to  reverse  a  judgment  of  a  justice. 

The  defendant  plead  —  That  there  was  no  such  record  as 
set  forth  in  the  writ  of  error  —  the  plaintiff  replied  that  there 
was;  and  prayed  the  inspection  of  the  record  —  the  plaintiff 
then  produced  a  certified  copy  from  the  justice  in  proof  ofl  the 
record;  and  the  defendant  produced  also  a  certified  copy  from 
the  same  justice,  which  was  different;  upon  which  tlie  court 
sent  to  the  justice  to  bring  his  original  record,  in.  order  for 
inspection;  upon  which  it  appeared  there  was  no  such  record 
iis  set  forth  in  the  writ  of  error,  and  judgment  was  accordingly, 
and  that  the  writ  abate. 

Fitch,  Judge  of  Probate,  v.  Lothrop  et  al. 

In  an  action  on  a  probate  bond  the  breach  must  be  directly  and 
positively  averred. 

Action  upon  the  administration  bond,  given  for  said  John. 
In  the  declaration  the  penal  part  and  the  condition  of  the  bond 
were  set  forth,  with  an  averment;  that  the  defendants  had 
never  paid  said  penalty,  nor  perfonned  the  condition  of  said 
bond. 

To  this  declaration  the  defendants  demur  —  And  the  fol- 
lowing exceptions  were  taken;  1st.  That  a  bondsman  is  not 
liable;  unless  the  administrator  has  committed  a  devastatnt, 
and  in  some  point  been  deficient  in  his  duty;  and  that  this 
ouglit  to  appear  from  tlie  declaration.  2d.  The  averment  is 
that  the  defendants  have  never  performed  the  conditions  of 
said  bond ;  which  is  a  negative  pregnant,  for  the  administrator 
may  have  perfonned  the  conditions;  although  the  defendants 
have  not.    Judgment  that  the  declaration  is  insufficient. 
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Osgood  v.  Grosvenor. 

The  public  and  not  the  commissary  who  purchased  for  their  use, 
is  indebted  for  provision  bought  by  him. 

Action  on  book  for  a  pair  of  oxen.  Plea  owe  nothing. 
Issue  to  the  court. 

The  case  was  —  The  defendant  was  a  deputy  commissary 
of  puixjhases;  and  as  such,  applied  to  the  plaintiff  and  bought 
these  oxen;  and  sent  them  on  to  the  army. 

The  question  was  —  Whether  the  defendant  or  the  public, 
whose  agent  he  was,  is  indebted  for  these  oxen?  By  the 
court,  the  defendant  owes  the  plaintiff  nothing  by  book,  for 
the  defendant  acted  as  servant  to  the  public  in  the  purchase 
of  said  oxen,  and  was  known  to  the  plaintiff  to  be  such  when 
the  credit  was  given. 


NBW  LONDON  COUNTY,  MABCH  TEBM,  A.  D.   1784. 

Hilly  A  RD  v.  Seamons. 
In  a  petition  for  a  new  trial  the  witnesses  mus.t  be  named. 

Petition  for  a  new  trial.  In  this  case  it  was  determined  by 
the  court  —  That  the  new  evidence,  must  be  particularly  set 
forth,  and  the  names  of  the  witnesses;  or  they  may  not  be 
admitted,  except  it  be,  to  the  same  point,  to  which  others 
named,  are  adduced. 


NEW  HAVEN  COUNTY,  AUGUST  TEBM,  A.  D.   1784. 

Ives  v.  Gilbert,  Executor  to  Dorman. 

A  promise  to  pay  for  boarding  a  son  two  years,  not  within  the  Stat- 
ute of  Frauds,  etc. 

Action  of  assumpsit,  upon  a  parol  promise  made  by  said 
Dorman  in  his  lifetime,  to  pay  the  plaintiff  for  boarding  his 


90  CASES  ADJUDGED 

Huntington  v.  Lothrop,  Sheriff. 

son  two  years;  while  he  shouhl  live  A^dth  the  plaintiif,  as  an 
apprentice,  to  leani  the  practice  of  physic;  and  avers  that  he 
boarded  said  son  two  years  as  aforesaid,  and  that  he  had  never 
been  paid,  etc. 

The  defendant  plead  in  bar  —  The  Statute  against  Frauds 
and  Perjuries,  and  averred,  that  said  promise  was  not  to  be 
perfonned  within  one  year  from  the  making  of  it;  and  that 
there  was  no  note  or  memorandum  made  of  said  promise  in 
writing. 

The  plaintiff  demurred  to  the  plea  in  bar  —  And  the  judg- 
ment of  the  court  was,  that  the  plea  in  bar  is  insufficient:  For 
the  consideration  had  continuance  to  the  end  of  the  two  years; 
and  it  is  a  contract  executed  on  the  part  of  the  plaintiff,  and 
so  not  within  the  statute. 


HABTFOBD  COTJKTT,  SEFTEMBEB  TERM,  A.  D.   1784. 

State  v.  Hurlbut. 

Where  on  a  criminal  prosecution  the  defendant  is  out  upon  balU 
the  court  wiU  not  receive  the  verdict,  unless  he  appears. 

Information  for  counterfeiting  money;  trial  to  the  jury, 
and  the  defendant  was  ont  upon  bail:  The  jury  returned  into 
court  with  their  verdict,  and  tbe  defendant  being  called  did 
not  appear:  The  question  was,  whether  the  court  would  re- 
ceive the  verdict.  By  the  court,  the  defendant  must  appear,, 
or  there  will  be  no  propriety  in  receiving  the  verdict. 


NEW  LONDON   COUNTY,   SEPTEMBEB   TEBM,   A.    D.    1784. 

Huntington  v.  Lothrop,  Deputy  Sheriff. 

A  sheriff  may  be  sued  out  of  his  county,  and  before  another  court 
than  that  which  granted  the  execution. 

Writ  of  Error  to  revei'se  a  judgment  of  the  Coimty  Court^ 
in  an  action  brought  by  said  Huntington  against  said  Lothrop;. 
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declaring  that  he  recovered  a  judgment  and  execution  before 
the  County  Court  in  the  county  of  Windham  against  foi 

£  lawful  money,  that  he  delivered  said  execution  to  the  de- 
fendant, who  then  was  a  lawful  deputy  of  the  sheriff  of  Wind- 
ham county,  to  levy  and  collect;  as  by  tlie  defendant's  receipt 
ready  to  be  shown  in  court  appears,  etc.  and  averred  that  the 
defendant  had  not  levied  and  collected  said  execution,  etc. 

The  defendant  plead  in  abatement  —  That  said  execution 
was  granted  on  a  judgment  of  the  County  Court  in  the  county 
of  Windham;  and  that  he  is  liable  to  be  sued  only  before  the 
County  Court  in  the  county  of  Windham;  and  that  the 
County  Court  in  the  county  of  New  London  hath  not  juris- 
diction of  said  action. 

A  demurrer  was  given  to  the  plea  —  And  by  the  County 
Court  the  plea  was  judged  to  be  sufficient.  And  upon  tho 
writ  of  error  the  judgment  was  reversed  by  the  Superior 
Court,  upon  the  ground  that  this  is  an  action  at  common  law, 
and  not  upon  the  statute. 

Carey  v.  Prentice. 

Action  of  indebitatus  assumpsit  lies  for  money  paid  upon  an  iUegal 
eonsideration. 

Action  of  indebitatus  assumpsit  for  money  had  and  re- 
ceived for  the  plaintiff's  use.  Plea  nonassumpsit.  Issue  to 
the  iurv.  • 

The  case  was  —  In  December  A.  D.  1780  the  defendant 
was  commandant  of  the  fort  at  Xew  London ;  and  the  plaintiff 
was  going  out  with  his  vessel,  loaded  with  oats;  having  the 
governor's  permit  to  transport  them  to  Newport,  but  had  not 
given  bond  agreeable  to  the  statute;  the  defendant  seized  the 
vessel  and  cargo;  upon  which  the  plaintiff  gave  the  defendant 
£145,  to  let  him  pass;  which  the  defendant  received  and  per- 
mitted the  plaintiff  to  pass  without  giving  bonds.  Verdict 
and  judgment  was,  for  the  plaintiff  to  recover,  being  money 
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paid  upon  an  illegal  consideration,  and  which  the  defendant 
had  no  right  to  hold  or  retain. 

Hartshorn  v.  Halsey. 
In  an  action  by  an  officer  against  a  receipts-man  for  property  taken 
on  execution,  it  is  not  necessary  to  aver,  tliat  the  Judgment  ia 
unsatisfied.  , 

Writ  of  Error,  to  reverse  a  judgment  of  the  County  Court 
in  an  action,  brought  by  Hartshorn  against  Halsey;  declaring 
that  at  a  certain  time,  he  had  a  certain  execution  as  an  officer, 
to  levy  and  collect;  that  he  levied  it  upon  a  horse,  the  prop- 
erty of  the  debtor,  and  posted  it  as  the  law  directs;  that  upon 
the  request  of  the  defendant,  he  delivered  said  horse  to  him 
to  keep,  in  consideration  whereof,  the  defendant  agreed  and 
promised  to  redeliver  said  horse  to  the  plaintiff  on  the  day 
of  etc.  as  by  the  defendant's  receipt  ready  to  be  produced 
in  court  appears;  and  that  the  defendant  disregarding  his 
promise,  hath  never  redelivered  said  horse,  etc. 

To  this  declaration  the  defendant  demurred;  because  there 
is  no  averment,  that  said  judgment  and  execution  remain  in 
force,  unreversed  and  unpaid.  The  County  Court  judged  said 
declaration  to  be  insufficient;  which  judgment  was  reversed 
by  the  Superior  Court  upon  the  writ  of  error;  because  those 
averments  are  unnecessary  in  the  declaration,  in  an  action 
brought  by  an  officer  against  the  receiver  of  property  taken 
*by  execution. 


NEW    HAVEK    COUNTY    ADJOUBNED    STJPEBIOB    COUBT, 

A.  D.  1784. 

Arabas  v.  Ivers. 

A  person  illegally  imprisoned  may  be  discharged  upon  a  habeas 
corpus.  , 

The  case  was  —  Jack  was  a  slave  to  Ivers,  and  enlisted  into 
the  continental  army  with  his  master's  consent  —  sensed  dur- 
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ing  the  war,  and  was  discharged.  Ivers  claimed  him  as  his 
servant;  Jack  fled  from  him  to  the  eastward,  Ivers  pursued 
him,  and  took  him  and  brought  him  to  New  Haven  on  his 
return  to  Xew  York,  where  he  belonged,  and  for  safe-keeping 
while  he  stayed  at  New  Haven,  he  got  the  gaoler  to  commit 
Jack  to  prison;  and  upon  Jack's  application  to  the  court,  com- 
plaining of  his  being  unlawfully  and  unjustly  holden  in 
prison,  the  court  issued  a  habeas  corpus,  to  bring  Jack  before 
the  court;  also  ordering  the  gaoler  to  certify  wherefore  he  held 
Jack  in  prison;  which  being  done,  Ivers  was  cited  before  the 
court;  and  upon  a  summary  hearing,  Jack  was  discharged  from 
his  imprisonment,  upon  the  ground  that  he  was  a  freeman, 
absolutely  manumitted  from  his  master  by  enlisting  and  serv- 
ing in  the  army  as  aforesaid. 

Pruden  etal.  v.  Xorthrup. 

A  new  trial  granted  to  the  prosecutor,  where  the  acquittal  was  pro- 
cured by  imposition  and  fraud. 

Wrft  of  Error  is  brought  to  reverse  a  judgment  of  the 
Maritime  Court  in  granting  a  new  trial  upon  the  petition  of 
Northrup  v.  Pruden,  etc.  alleging  that  he  seized  and  libeled 
a  certain  vessel  and  cargo,  belonging  to  them,  for  contraven- 
ing the  Embargo  Laws;  and  that  upon  trial  the  vessel  and 
cargo  was  acquitted:  That  he  has  since  discovered  that  one 
Helms,  who  was  the  principal  witness  for  the  claimants,  and 
by  whose  testimony  the  vessel,  etc.  was  cleared,  was  interested 
in  the  vessel  and  cargo,  and  really  swore  for  himself;  to  which 
petition  a  plea  in  abatement  was  given,  that  this  is  a  prosecu- 
tion of  a  criminal  nature,  and  no  new  trial  ought  to  be  granted 
in  favor  of  the  libel lant;  that  the  plea  was  judged  insufficient; 
and  on  a  hearing  upon  the  merits,  a  new  trial  was  granted,  and 
the  vessel,  etc.  finally  condemned.  Error  assigned  is,  that  safd 
plea  in  abatement  ought  to  have  been  judged  sufficient. 

By  the  Superior  Court.  There  is  notliing  erroneous  in  the 
judfrment  complained  of;  the  concealment  of  Helms'  interest, 
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and  prnducing  hixu  as  a  mtncss,  whereby  the  acquittal  was 
procui-ed,  was  a  fraud  and  iniiK)sition,  not  only  upon  the 
libellaait,  but  upon  the  law  and  upon  tlie  court,  for  which  cause 
a  new  trial  ought  to  be  granted. 


WIKDHAM     COUNTY,     ADJOTJBNED     SUFEBIOR     COTJBT, 
JANTJABY,  A.  D.   1785. 

Little  v.  Fowler,  Administrator  of  Warner. 

Where  the  security  for  a  debt  was  adjudged  void  at  law,  chancery 
decreed  a  payment  of  the  debt. 

Writ  of  Error,  to  reverse  a  decree  in  chancery  of  the 
County  Court,  on  a  petition  brought  by  said  Fowler;  v.  Little; 
showing  that  said  Warner  was  bound  for  Little's  debt  in  the 
state  of  New  York,  and  had  suffered  and  paid  £100,  and  was 
holden  to  pay  10  per  cent,  interest  on  said  debt;  and  that  said 
Little  to  reimburse  and  indemnify  said  Warner,  gave  him  his 
note  for  said  sum,  and  wrote  it  for  10  per  cent,  interest;  that 
said  "Wanier  being  informed  that  10  j)er  cent,  was  unlawful 
interest  and  would  destroy  his  note,  he  caused  the  10  per  cent, 
to  be  altered  to  6  per  cent,  and  that  upon  the  death  of 
Warner  said  Fowler  was  appointed  his  administrator;  that  he 
sued  said  Little  upon  said  note  and  that  he  had  avoided  said 
note,  by  proving  it  had  l)een  altered  by  said  AVarner  since  it 
was  executed,  and  that  he  is  remediless  at  law,  and  prays  that 
said  Little  be  decreed  to  pay  the  principal  and  lawful  interest 
of  the  sum  which  said, Warner  had  suffered  and  been  obliged 
to  pay,  »on  account  of  his  being  bondsman  for  said  Little  as 
aforesaid. 

The  County  Court  heard  the  petition  and  granted  the 
prayer,  and  decreed  payment  to  be  made  of  the  principal  and 
the  lawful  interest,  and  granted  an  execution  for  the  same. 

Error  assigned  is  —  That  a  Court  of  Chancery  ought  not  to 
interpose  to  grant  relief,  upon  a  note  rendered  void  at  law, 
by  the  party's  owii  wrongdoing. 
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Judgment  of  the  County  Court  was  affirmed  in  the  Superior 
Court;  and  afterwards  it  was  carried  by  a  writ  of  eiTor  to  the 
Supreme  Court  of  Errors,  and  the  decree  was  affirmed  there. 

Welles  v.  Faxing,  Administrator  of  Holaburt. 

An  administrator  cannot  compel  a  creditor  to  take  the  land  of  the 
deceased,  upon  execution. 

Scire  Facias.  The  administrator  plead  that  he  tendered 
lands  of  said  deceased  to  the  officer  who  had  said  execution, 
to  be  taken  and  appraised  off,  in  satisfaction  thereof,  to  a  much 
greater  value  than  said  debt,  which  both  said  officer  and  the 
creditor  refused  to  accept.    To  this  plea  a  demurrer  was  given. 

And  judgment  —  That  the  plea  is  insufficient;  for  an  ad- 
ministrator cannot  compel  a  creditor  to  take  the  lands  of  the 
deceased  in  satisfaction  of  his  debt. 


FATBITEI/D  COUNTY,  FEBBUAB.T,  A.   D.    1785. 

Ketchum  v.  Scribner. 

A  note  given  for  a  consideration  which  is  against  law,  may  be 
avoided. 

Action  on  note,  for  £28,  etc.  dated  in  A.  D.  1781.  To 
which  the  defendant  plead  in  bar,  that  in  A.  D.  1776  the 
plaintiff  went  to  Long  Island  and  joined  the  enemy;  and  that 
in  A.  D.  1781  he  purchased  and  received  of  the  plaintiff,  at 
Lloyd's  Neck,  a  place  within  the  enemies'  lines,  on  Long 
Island,  a  parcel  of  goods  to  import  into  this  state,  contrary  to 
law,  and  which  goods  were  imported  into  this  state  accordingly, 
and  said  note  was  given  for  said  goods  and  for  no  other  con- 
sideration. The  plaintiff  replied  that  said  note  was  given  for 
value  received,  as  expressed  and  acknowledged  in  said  note  — 
To  which  the  defendant  demurred. 

And  judgment  of  the  court  was  —  That  the  reply  of  the 
plaintiff  is  insufficient. 
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.  AlUn  et  ux.  v.  Buiice. 
NEW  HAVEN  COUNTY,  FEBBUABY  TEBM,  A.  D.  1785. 

Phelps  v.  Edwards,  Administrator  on  the  Confiscated 
Estate  of  B.  Arnold. 

No  appeal  lies  for  a  creditor  whose  claim  is  disallowed  by  commis- 
sioners on  an  insolvent  estate. 

Appeal  from  probate.  The  case  was  —  Said  estate  was 
represented  insolvent,  and  commissioners  appointed  to  receive 
and  examine  the  claims  of  the  creditors;  Phelps  had  a  claim 
against  said  Arnold's  estate,  and  exhibited  it  to  the  commis- 
sioners; the  commissioners  disallowed  the  claim,  and  made  re- 
tm^  to  the  Court  of  Probate;  which  return  of  said  commis- 
sioners was  accepted  by  the  court.  Phelps  takes  an  appeal 
from  the  determination  of  the  Court  of  Probate  in  accepting 
said  return;  and  assigns  for  reasons,  that  he  had  a  just  claim 
against  said  estate,  which  he  exhibited  to  said  commissioners, 
and  that  they  disallowed  it,  whereas  it  ought  to  have  been 
allowed. 

The  appellee  plead  in  abatement  —  That  by  the  statute  in 
such  case  provided,  the  doings  of  commissioners  and  their  dis- 
allowaxice  of  a  claim,  is  final  and  conclusive  against  creditors, 
and  that  neither  the  Court  of  Probate,  nor  this  court,  hath 
right  or  power  to  examine  after  them,  not  to  set  aside  their 
doings  merely  because  the  commissioners  have  disallowed  the 
claim.     To  which  the  appellant  demurred. 

And  judgment  —  That  the  plea  was  sufficient. 


HABTFOBD  SXJPEBIOB  COUBT,  MABCH  TEBM,  A.  D.  1785. 

Allin  et  ux.  v.  Bunce. 

A  devise  to  a  man  and  the  heirs  of  his  body  lawfully  begotten 
forever  creates  a  fee-tail. 

Action  of  ejectment  for  a  piece  of  land.      The  case  from 
the  declaration  and  pleadings  was  thus  —  Capt.  Knowles  of 
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Hartford,  in  and  by  his  last  will  and  testament,  dated  the  30th 
of  Kovembei  A.  D.  1753,  devised  certain  lands,  including 
the  demanded  premises,  to  his  son  Samuel  and  to  the  heirs  of 
his  body  forever.  The  testator  died  and  his  will  was  proved 
and  approved.  Samuel  Knowles,  the  devisee,  married  and 
had  heirs  of  his  body,  the  plaintiff's  wife  being  one,  and  then 
said  Samuel  sold  and  conveyed  the  estate  in  fee  to  the  defend- 
ant, and  is  since  dead. 

The  question  made  in  this  case  was  —  Whether  this  was  a 
fee  conditional  in  Samuel  the  son,  or  a  fee-tail. 

By  the  court  it  was  adjudged  to  be  a  fee-tail  in  Samuel  the 
son,  and  the  plaintiff  had  judgment  for  the  land  demanded. 

The  case  of  John  Kimberly  v.  Hale,  adjudged  at  Hartford 
on  a  special  verdict,  was  quoted,  in  which  case  the  jury  found 
the  following  facts  in  a  special  verdict,  viz.  That  in  April  A. 
D.  1727,  Samuel  Smith,  Sr.  made  a  settlement  of  his  estate 
to  certain  uses,  viz.  first  to  himself  for  life,  then  to  his  son 
Samuel  and  the  heirs  of  his  body  lawfully  begotten;  and  in 
default  of  such  heirs  to  his  son  Joseph  and  the  heirs  of  his 
body  lawfully  begotten;  and  in  default  of  such  heirs  then  to 
his  own  right  heirs.  That  Samuel,  Sr.  died,  and  Samuel  the 
son  entered  into  said  estate  and  was  seized;  and  ^dthout  hav- 
ing any  heirs  of  his  body,  in  A.  D.  1734  he  conveyed  said 
estate  to  his  sister  Kachel;  that  thereupon  said  Kacliel  entered 
and  was  possessed,  and  under  her  the  plaintiff  claims.  That 
in  A.  D.  1749  Samuel  the  younger  died  without  heirs  of  his 
body,  and  that  thereupon  the  said  Joseph  Smith,  entered 
upon  the  estate,  claiming  the  same  as  tenant  in  tail  by  force 
of  the  deed  of  settlement  aforesaid,  and  leased  it  to  the  de- 
fendant for  a  term  not  yet  expired;  who  entered  and  did  the 
facts  complained  of  in  the  plaintiff's  declaration. 

And  thereupon. put  the  question  of  law  to  the  court  upon 
the  facts  aforesaid  —  Whether  the  said  Joseph  Smith  and  the 
13 
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defendant  under  him,  had  right  to  enter  into  said  land,  etc. 
The  court  adjudged  that  the  said  Joseph  Smith,  and  the  de- 
fendant under  him,  had  right  to  enter  into  said  land;  and 
thereupon,  judgment  was  for  the  plaintiff  to  recover. 

The  principal  case  of  AUin  and  Bunce  was  carried  by  a 
writ  of  error,  to  the  Supreme  Court  of  Errors,  and  the  judg- 
ment of  the  Superior  Court  was  affirmed. 


WINDHAM  COUNTY,  MAUCH  TEKBC,  A.  D.   1785. 

Carpenter  v.  Crane. 
A  note  given  on  Saturday  night  Is  good. 

Action  on  a  note,  dated  the  29th  of  December.  The  de- 
fendant plead  in  bar,  that  said  note  was  executed  on  the  30th 
of  December  which  was  Sunday  or  Lord's  day,  and  not  on  the 
29th  of  said  December  the  day  it  bears  date. 

The  plaintiff  replied,  that  the  defendant's  brother  -was  pur- 
sued and  arrested  by  the  plaintiff  for  a  theft,  charged  to  have 
been  committed  on  Saturday  the  29th  near  night,  and  the 
plaintiff  was  about  to  have  him  committed  to  goal,  when  the 
defendant  interposed  for  the  relief  of  her  brother,  and  a 
negotiation  for  a  settlement  commenced  between  the  parties, 
and  continued  until  about  two  o'clock  on  Saturday  night, 
when  it  was  completed,  and  the  note  was  then  executed  and 
given  to  the  plaintiff,  in  satisfaction  of  the  damages  and  cost, 
and  to  procure  the  release  and  discharge  of  her  said  brother  — 
\vithout  that,  that  said  note  was  executed  and  given  on  the 
30th  of  said  December  which  was  Lord's  day.    Demurrer. 

Judgment  —  Tliat  the  reply  of  the  plaintiff  is  sufficient  and 
for  the  plaintiff  to  recover;  for  that  said  note  was  given  in 
the  night  season  preceding  the  Sabbath,  when  there  is  no  law 
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Milte  Y.  Borroughs. 


which  expressly  forbids  it,  or  that  declares  such  note  to  be 
void  —  and  in  this  particular  case,  it  appeared  to  be  an  inter- 
ference to  prevent  the  imprisonment  of  the  brother. 


HABTFOBD  COITNTY,  SEPTEMBEB  TEBM,  A.  B.   1785. 

Mills  v.  Borroughs. 

An  arbitration  note  for  £10  not  cognizable  by  a  single  minister  of 
Jnstice.  ! 

A  Weit  of  Ekeor,  complaining  of  a  judgment  of  a  justice 
in  an  action,  brought  by  said  Borroughs  against  said  Mills, 
upon  a  note  for  £10  lawful  money  and  witnessed  by  two 
witnesses.  To  which  said  Mills  plead  in  abatement,  that  said 
note  was  executed  and  delivered  into  the  hands  of  certain 
arbitrators,  to  hold  and  deliver  to  said  Borroughs,  upon  condi- 
tion they  made  and  published  their  award  upon  certain  mat- 
ters submitted,  and  he  failed  to  abide  it,  to  compel  him  to 
perform  the  same;  and  that  said  note  is  not  for  money  only, 
as  it  purports  to  be  on  the  face  of  it,  and  that  the  same  is  not 
cognizable  before  a  single  minister  of  justice,  but  before  the 
County  Court.     DemuiTcr. 

Judgment  —  That  the  plea  is  insufficient,  and  that  the 
defendant  answer  over  to  the  action;  and  afterwards  judgment 
was  rendered  by  said  justice  for  said  Borroughs  upon  the 
merits. 

Error  assigned  is  —  That  said  justice  ought  to  have  judged 
said  plea  in  abatement,  sufficient. 

Judgment  of  the  court  —  That  there  is  manifest  error  in 
the  judgment  complained  of;  for  arbitration  notes  are  con- 
sidered as  obligations,  given  to  compel  the  promisor  to  per- 
form the  award,  that  shall  be  made,  by  the  arbitrators,  and 
is  suspended  upon  that  condition;  and  the  sum  awarded  and 
interest,  is  the  rule  of  damages. 
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Isham,  Administrator,  v.  Avery. 

NEW  LOiroON   COUNTY,   SUPEBIOR  COUBT,   SEPTEMBEB^ 

Ar  B*  1785. 

IsHAM,  Administrator  on  the  Estate  of  Benjamin  Fitch, 

V.  Avery. 
A  deed,  etc.  of  land,  of  which  the  grantor  is  disseized,  is  to  every 
purpose  null  and  void. 

Action  of  ejectment,  for  a  piece  of  land  that  belonged  to 
Benjamin  Fitch,  deceased,  whose  estate  was  insolvent;  de- 
claring that  said  land  was  ordered  by  the  Court  of  Probate 
to  be  sold  for  the  payment  of  said  Fitch's  debts,  and  that  the 
defendant  had  wrongfully  entered  into  the  possession  .of  it, 
and  disseized  the  plaintiff  thereof  and  still  held  the  possession 
thereof  against  law  and  right. 

The  defendant  plead  in  bar  —  Tliat  the  plaintiff  as  adminis- 
trator aforesaid,  pursuant  to  an  order  of  the  Court  of  Probate, 
sold  said  land  to  Daniels,  and  by  deed,  dated  the 

day  of  duly  executed,  acknowledged  and  recorded,  did 

grant,  bargain  and  sell  said  lands  to  said  Daniels,  for  the 
consideration  of  and  in  and  by  said  deed,  did  covenant 

to  warrant  said  lands  to  said  Daniels  against  all  claims  and 
demands  in  the  law  whatever,  and  that  thereby  the  plaintiff 
is  estopped  and  debarred  of  demanding  and  recovering  said 
land  against  his  own  deed  and  warranty  aforesaid. 

The  plaintiff  replied  —  That  true  he  did  execute  said  deed 
to  said  Daniels  as  aforesaid;  yet  he  says,  that  at  the  time  of 
executing  said  deed  aforesaid,  to  said  Daniels,  he  the  plaintiff 
was  disseized  of  said  land  by  the  defendant,  and  ousted  of  the 
possession;  and  that  the  said  Daniels  was  not  in  possession, 
and  by  the  statute  of  this  state  made  to  prevent  the  selling  of 
disputed  titles,  said  deed  is  utterly  void  and  of  no  effect,  and 
was  so  adjudged  by  the  Superior  Court,  in  an  action  of  eject- 
ment brought  by  said  Daniels  against  the  defendant  to  recover 
said  land. 

To  this  replication  a  demurrer  was  given,  and  judgment  — 
that  the  reply  is  sufficient;  for  that  said  deed  is  void  by  the 
statute  in  every  part,  and  to  every  intent  and  purpose. 


BEFORE  JULY  A.  D.  1789.  101 


Worthlngton  v.  Holllster. 


WORTHIXGTON  V.  HOLLISTER. 

An  execution  returnable  according  to  law,  runs  to  the  next  court, 
which  is  sixty  days  or  more  from  the  date  of  the  execution. 

Action  of  assumpsit;  declaring,  that  on  the  11th  of  Decem- 
ber A.  D.  1782,  the  plaintiff  being  a  deputy  sheriff,  had  in 
his  hands  an  execution  in  favor  of  John  Dishon  v.  John 
Welles,  dated  the  4th  of  October  A.  D.  1782,  and  made  re- 
turnable according  to  law,  which  execution  issued  on  a  judg- 
ment of  the  County  Court,  in  the  coimty  of  New  London. 
That  on  said  11th  of  December  A.  D.  1782  he  levied  it  on  a 
quantity  of  salt,  the  property  of  said  Welles,  which  the  plain- 
tiff delivered  to  the  defendant  at  his  store  to  keep  and  re- 
deliver, at  the  end  of  twenty  days,  at  which  time  he  had  posted 
it  for  sale:  And  that  in  consideration  thereof,  the  defendant 
assumed  and  promised  to  deliver  said  salt  to  the  plaintiff  at 
the  end  of  twenty  days,  etc.  which  he  never  did,  etc. 

Plea,  nonassumpsit.  Issue  to  the  jury.  It  appeared  that 
the  next  County  Court,  after  the  date  of  the  execution,  in  the 
county  of  New  London,  sat  on  the  fourth  Tuesday  of  Novem- 
ber A.  D.  1782. 

The  defendant  insisted  that  the  return  day  of  said  execu- 
tion was  passed,  at  the  time  when  it  was  levied,  and  that  it 
had  become  of  no  force;  and  that  the  plaintiff  acted  without 
authority  and  was  a  trespasser: 

The  court  agreed  and  determined  —  That  after  the  retuin 
day  of  an  execution  is  expired,  an  officer  has  no  right  to  levy; 
but  the  court  observed,  that  the  statute  required  that  execu- 
tions should  be  made  returnable  within  sixty  days  or  to  the 
next  court,  if  there  are  sixty  days  to  the  next  court  —  that 
when  an  execution  is  prayed  out  within  sLxty  days  of  the  next 
court,  and  made  returnable  according  to  law,  it  is  returnable 
to  the  next  court  which  hath  sixty  days  from  the  date  of  the 
execution  and  the  session  of  the  court,  which  will  make  this 
execution  returnable  to  the  County  Court  in  June  A.  D.  1783 
—  further,  the  officer  is  responsible  at  all  events  for  the  salt. 

Arid  verdict  and  judgment  was  for  the  plaintiff. 
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Butler  V.  Blssel. 


BUTLEK  V.    BiSSlSL. 

Bail  exonerated  by  a  final  Judgment  in  favor  of  the  defendant, 
although  such  Judgment  be  afterwards  reversed  for  error. 

Scire  Facias,  on  special  bail  given  for  one  Wales,  by  the 
defendant;  setting  forth  the  action  and  the  bond,  that  said 
cause  was  appealed  into  the  Superior  Court;  when  and  where 
upon  a  demurrer  to  the  declaration,  judgment  was  given  for 
the  defendant  said  Wales;  which  judgment  was  afterwards 
reversed  upon  a  writ  of  error  by  the  Supreme  Court  of  Errors, 
and  sent  back  to  the  Superior  Court;  and  that  said  Superior 
Court  gave  judgment  for  the  plaintiff  said  Butler  to  recover 
of  said  Wales  £  damages,  and  cost;  for  which  he  had  an 
execution  and  delivered  it  to  a  lawful  officer,  who  made  return 
thereof  with  non  est  inventus,  indorsed  thereon,  and  that  the 
debtor  said  Wales,  was  gone  out  of  the  country,  praying  for 
remedy  against  the  bondsman,  etc. 

The  defendant  plead  in  bar — The  first  judgment  which 
was  rendered  in  the  Superior  Court  in  favor  of  said  Wales, 
that  the  same  was  a  final  judgment  in  said  cause,  and  that  the 
defendant  was  thereby  wholly  discharged  and  exonerated  from 
his  said  bail  bond. 

Plaintiff  replied  —  That  said  judgment  was  reversed  by  the 
Supreme  Court  of  Errors,  and  that  there  was  no  such  record 
and  judgment  existing  and  in  force,  as  the  defendant  had 
alleged  in  his  plea  in  bar. 

To  this  reply  the  defendant  demurred. 

Judgment  —  That  the  reply  of  the  plaintiff  is  insufficient, 
upon  the  ground  that  the  bail  was  discharged  and  exonerated, 
by  the  first  judgment  in  the  Superior  Court;  notwithstanding 
it  had  been  reversed  for  error  in  the  Supreme  Court  of  Errors. 

Tliis  determination  of  the  Superior  Court  was  afterwards 
affirmed,  upon  a  writ  of  error  by  the  Supreme  Court  of  Errors. 
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Prentice  v.  Phillips. 


PoNDERSOK    V.    Mrs.     Avery,    Administratrix    on    her 

Husband's  Estate. 
Creditors  barred  of  their  claims  by  the  disallowance  of  commis- 
sioners. 

Action  of  book-debt,  for  a  debt  due  from  said  deceased. 

Plea  in  abatement  —  That  the  estate  of  said  deceased  was 
represented  insolvent,  and  commissioners  were  appointed; 
and  that  the  plaintiff  exhibited  to  them,  the  demand  on  book 
for  which  this  action  is  brought,  and  was  by  said  commissioners 
examined  and  disallowed. 

The  plaintiff  replied  —  That  said  deceased's  estate  ia  not 
insolvent,  but  sufficient  to  pay  all  the  debts;  and  the  defendant 
demurred  to  the  reply  —  Judgment  that  the  reply  of  the 
plaintiff  is  insufficient. 

This  judgment  was  afterwards  affirmed  in  the  Supremo 
Court  of  Errors.  Upon  the  principle  that  the  creditors  must 
be  concluded,  as  to  their  claims  by  the  report  of  the  commis- 
sioners; whether  the  estate  turns  out  to  be  insolvent  or  not; 
for  otherways  the  settlement  of  estates  would  be  greatly  de- 
layed, if  not  wholly  prevented;  and  executors  and  administra- 
tors be  exposed  to  great  risk  and  damage. 


HABTPOBD     COUNTY,     ADJOURNED     SUPERIOR     COURT, 
NOVEMBER,  A.  D.  1785. 

Prentice  v.  Phillips. 

Action  of  debt  on  book  lies  for  money  paid  on  a  note  that  has  not 
been  applied.  | 

Action  of  book-debt.      Plea  owe  nothing.      Issue  to  the 

The  plaintiff's  book  consisted  of  a  charge  for  £200  hard 
money  paid  to  the  daughter  of  the  defendant  in  May  A.  D. 
1776,  on  account  of  a  note,  in  favor  of  said  Phillips,  which 
had  not  been  applied. 
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King  v.  Lyman,  Executor. 

Tlie  defendant  objected  against  said  book  being  given  to 
the  jury,  and  also  against  the  plaintiff's  being  admitted  to 
swear  to  it;  as  it  would  be  tbe  same  in  effect  as  admitting  the 
plaintiff  to  swear  to  a  payment  made  o£  that  sum  upon  his 
note  —  the  court  ruled  the  objections  to  be  insufficient,  and 
the  plaintiff  was  admitted  and  sworn  to  his  book,  and  re- 
covered the  demand. 

King  v.  Lyman,  Executor  de  son  tort  of  General  Ly- 
man, Deceased. 
Intermeddling  with  the  real  estate  or  gtK)ds,  etc.  conveyed  by  a 

fraudulent  biU  of  sale  of  a  deceased  person,  will  not  subject  a 

man  as  executor  de  son  tort. 

Action  of  account  brought  against  the  defendant  as  execu- 
tor aforesaid. 

The  defendant  plead  —  That  he  was  not,  nor  ever  had  been 
executor  of  the  last  >vill,  etc.  of  said  Phinehas  Lyman  de- 
ceased, nor  had  he  ever  administered  as  such.  On  which  the 
parties  were  at  issue  to  the  jury. 

The  plaintiff  offered  evidence  to  prove  that  certain  lands 
which  were  the  property  of  said  deceased,  at  the  time  of  his 
death,  had  been  taken  and  disposed  of  by  the  defendant: 
Also,  that  the  defendant  had  taken  and  disposed  of  certain 
goods  and  chattels  which  were  held  under  a  fraudulent  bill 
of  sale,  given  of  them  by  the  deceased  in  his  lifetime;  which 
evidence  was  objected  to  by  the  defendant. 

And  by  the  Corr.T.  The  evidence  is  irrelevant,  for  no 
intermeddling  with  the  real  estate  of  the  deceased  will  make 
the  defendant  an  executor  de  son  tort,  Nor  will  his  holding 
and  disposing  of  goods  and  chattels,  conveyed  by  the  deceased 
in  his  lifetime;  although  the  bill  of  sale  of  them  ^vas  fraudu- 
lent; for  though  the  bill  of  sale  may  be  fraudulent  as  to 
creditors,  it  is  good  and  valid  between  the  parties,  and  upon 
these  principles  all  evidence  of  this  kind  was  excluded. 
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Gay  et  al.  y.  Adams  et  al. 


HABTPOBD  COUNTY,  HABCH  TEBM,  A.  D.   1786. 

Gay  et  al.  v.  Adams,  Bates  et  al. 
A  CJourt  of  Chancery  will  relieve  against  accidents,  and  a  title  de- 
fective at  law,  if  Justice  requires  it. 

Petition  in  chancery.  The  case  was  —  Pelatiah  Adams 
late  of  Suffield  deceased,  owned  a  tract  of  land  lying  in  com- 
mon with  a  lot  which  belonged  to  his  wife;  that  the  said 
Pelatiah  died;  his  wife  took  administration  upon  his  estate; 
which  was  represented  and  found  to  be  greatly  insolvent. 
That  she  afterwards  intermarried  with  one  Darius  Pinney, 
whereby  he  became  administrator  in  her  right;  they  then 
joined  in  a  deed  of  the  land  which  belonged  to  the  deceased, 
and  of  the  land  which  belonged  to  the  wife,  to  Nehemiah 
Strong  for  a  valuable  consideration;  this  deed  was  not  signed 
by  them  as  administrators.  Strong  sold  and  conveyed  said 
lands  for  a  valuable  consideration  to  the  petitioner,  who 
went  into  the  possession:  And  after  a  number  of  years 
had  elapsed,  the  children  and  heirs  of  said  Pelatiah,  brought 
an  action  of  ejectment  against  the  petitioner,  for  the  land 
which  belonged  to  their  father^  and  in  a  trial  at  law 
before  the  Superior  Court,  they  recovered  judgment  for 
the  same,  upon  the  ground  that  the  deed  from  said  Pinney  and 
vnle  the  administrator,  to  said  Strong,  did  not  pass  the  title; 
l)ecause  no  order  from  the  Court  of  Probate  to  them  to  sell 
said  land,  could  be  produced  or  found;  that  after  the  recovery 
at  law  aforesaid,  Lemuel  Bates,  who  was  perfectly  acquainted 
with  the  situation  and  circumstances  respecting  the  title  to 
said  land;  and  also  that  the  petitioner  meant  to  pursue  the 
matter  further;  applied  to  said  heirs  and  took  a  deed  of  it: 
and  prays  that  said  Bates  in  whom  the  legal  title  now  is,  may 
be  ordered  and  decreed  to  release  the  same  to  the  petitioner. 

Four  objections  were  made  to  the  granting  of  this  petition 
—  1st.  That  Pinney  and  wife  did  not  sign  and  execute  said 
deed  to  Strong,  as  administrators.  2d.  That  there  was  no 
order  of  probate  to  them  to  sell.      3d.  That  the  heirs  of  said 
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Jones  V.  Abbee,  Sheriff. 

Pelatiah  having  recovered  said  land  at  law,  a  Court  of  Chan- 
cery will  not  interpose  and  take  it  from  them.  4th.  That 
Lemuel  Bates  since  the  recovery  at  law  aforesaid,  had  pu> 
chased  it  for  a  valuable  consideration,  and  taken  a  deed  of  the 
same  from  said  heirs. 

To  which  it  was  answered  by  the  petitioner  —  That  said 
deed  conveyed  all  the  right  which  said  Pinney  and  wife  had, 
either  in  virtue  of  their  interest  or  their  authority.  2d.  That 
it  is  the  province  and  duty  of  a  Court  of  Chancery  to  relieve 
against  accidents,  to  aid  defective  titles;  and  to  enforce  the 
doing  of  substantial  justice.  3d.  That  said  recovery  at  law 
was  against  equity,  and  by  reason  of  a  defect  in  the  petitioner's 
law  title;  arising  from  the  accident  of  the  Court  of  Probate's 
having  omitted  to  give  an  order  to  sell  said  land,  or  of  said 
orders  having  been  misplaced  or  lost.  4th.  That  said  Bates 
was  a  purchaser  with  notice  of  all  the  circumstances  attending 
said  title. 

The  court  granted  the  petition,  and  ordered  said  Bates  to 
release  said  land  to  the  petitioner,  xmder  a  penalty. 


WINDHAM  COUNTY,  MABCH  TEBM,  A.  D.   1787. 

Jones  v.  Abbee,  Sheriff. 
A  prisoner's  going  out  of  prison,  who  is  upon  bonds,  is  a  negligent 
escape. 

Action  for  the  escape  of  Eeuben  Huntington.  Plea  not 
guilty.     Issue  to  the  court. 

The  case  was  —  Huntington  was  imprisoned  on  an  execu- 
tion in  favor  of  Jones,  and  had  the  liberty  of  the  yard  upon 
bonds;  in  the  night  he  privately  went  out  of  the  limits  of 
the  yard,  and  returned  again  before  morning,  within  the 
limits,  unknown  to  the  sheriff:  Afterwards  he  took  the  poor 
prisoner's  oath;  upon  which  Jones  moved  to  the  County  Court, 
and  had  him  assigned  in  service;  which  assignment  upon  a 
writ  of  error  was  reversed  in  the  Superior  Court  Jones  after 
all  this,  found  out  that  Huntington  had  been  out  of  the  limits 
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of  the  prison  in  the  night  aforesaid;  brought  this  action  for 
the  escape,  and  on  the  plea  of  not  guilty,  issue  to  the  court; 
the  court  found  that  the  defendant  was  not  guilty;  upon  the 
principle,  that  Huntington's  going  out  of  the  limits  of  the 
yard  aforesaid,  was  a  negligent  escape,  and  that  upon  his 
return  to  prison,  it  was  lawful  for  the  sheriff  to  retake  and 
hold  him,  and  which  had  in  fact  been  done,  and  the  plaintiff 
had  suffered  nothing  thereby. 

Howard  v.  Lyon. 
A.  prisoner  upon  an  execution  who  escapes,  may  be  retaken  at  any 
place. 

Acnox  of  fabe  imprisonment.     Issue  to  the  jury. 

The  case  was  —  The  defendant  was  a  constable  of  the  town 
of  Woodstock,  and  had  an  execution  against  said  Howard,  and 
took  him  by  it;* Howard  escaped  from  him,  and  went  to  Provi- 
dence, in  the  state  of  Ehode  Island;  Lyon  applied  to  a  jus- 
tice of  the  peace,  and  got  an  escape  warrant,  to  retake  him; 
Lyon  pursued  Howard,  and  got  his  warrant  renewed  in  Rhode 
Island,  retook  him,  and  committed  him  to  the  keeper  of  th« 
gaol  in  Windham;  and  for  that  this  action  is  brought. 

Verdict  and  judgment  that  the  defendant  is  not  guilty  — 
For  an  officer  has  right  to  pursue  and  retake  his  prisoner, 
wherever  he  can  find  him. 


HABTFOBD  COUNTY,  MABCH  TEBM,  A.  D.   1788. 

IIiTCHcocK  V.  Grant. 
It  l8  requisite,  in  order  to  recover  maintenance  for  a  bastard  child, 
upon  the  statute,  that  the  mother  charge  the  man  in  the  time  of 
her  trayail. 

Wkit  of  Ebbob,  to  reverse  a  judgment  of  the  County  Court, 
in  a  prosecution  for  maintenance  of  a  bastard  child,  brought 
by  said  Hitchcock  v.  Grant  upon  the  statute.  The  defendant 
plead  in  bar,  that  the  complainant  had  not  been  constant  in 
her  accusation  of  said  Grant,  and  that  she  did  not  accuse  him 
of  being  the  father  of  said  child  in  the  time  of  her  travail. 
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The  plaintiff  admitted  in  her  reply,  that  she  did  not,  and 
assigned  some  reasons  why  she  did  not.  To  which  a  demurrer 
was  given;  and  the  Coimty  Court  judged  the  reply  to  be 
insufficient. 

Error  assigned  —  That  said  County  Court  ought  to  have 
judged  said  reply  sufficient. 

And  the  judgment  of  the  County  Court  was  affirmed  by 
the  Superior  Court;  upon  the  groimd  that  the  statute  makes 
her  charging  the  man  in  the  time  o£  her  travail  an  essential 
requisite,  in  order  to  the  plaintiff's  having  or  maintaining  her 
suit  upon  the  statute  for  the  maintenance  of  a  bastard  child. 


HABTFOBD  COUNTY,  SEPTEMBEB  TERM,  A.  D.   1788. 

Tuttle  v.  Bigklow. 
Forbfiarance  a  good  consideration  of  a  promise  to  Mnd  the  promisor 
in  a  note  to  pay  the  money  to  the  assignee,  notwithstanding  a 
discharge  from  the  promisee  who  is  bankrupt 

Writ  of  Eeeoe,  to  reverse  a  judgment  of  the  County  Court, 
in  an  action  of  assumpsit,  declaring,  that  for  a  valuable  con- 
sideration, one  S.  Grow  assigned  to  him  a  note  against  said 
Bigelow  for  a  quantity  of  rum,  to  be  delivered  at  New  Haven 
some  time  in  February;  that  when  said  note  became  due  he 
applied  to  the  defendant  for  the  pay,  and  infonned  him  of 
said  assignment;  and  the  defendant,  not  then  having  the  rum, 
requested  the  plaintiff  to  wait  on  him  until  June  then  next, 
to  receive  the  rum  at  Hartford,  to  which  proposal  and  request 
of  the  defendant  the  plaintiff  consented  and  agreed;  and  the 
defendant  then  and  there  in  consideration  thereof  assumed 
and  promised  to  pay  and  deliver  said  mm,  due  on  said  note 
to  the  plaintiff,  at  Hartford  aforesaid,  on  the  day  of  June 
aforesaid;  which  promise  the  defendant  hath  never  performed, 
but  to  defraud  tlie  plaintiff  hath  since  his  said  promise,  ob- 
tained from  said  Crow  a  discharge  of  said  note,  who  then  was 
and  now  is  a  bankrupt  and  well  kno^vn  to  be  such  by  the 
defendant  —  damage,  etc. 

Plea,  nonassnmpsit;  and  verdict  for  the  plaintiff.  And 
the    defendant    moved    in    arrest;    the   insufficiency    of   the 
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declaration  —  and  judgment  was  arrested  by  the  County 
Court. 

Error  assigned  —  That  the  County  Court  ought  not  to  have 
arrested  said  judgment;  for  that  said  declaration  was  sufficient. 

And  the  judgment  of  the  Superior  Court  is  —  That  there 
is  manifest  error  in  the  judgment  complained  of,  for  the  agree- 
ment to  give  forbearance  to  Jime,  and  to  accept  the  rum  at 
Hartford,  on  the  request  of  the  defendant,  is  a  good  considera- 
tion of  the  promise. 


WINDHAM  COUNTY,  SEFTEMBKEt  TERM,   A.   D.   1788. 

Payne  et  al.  v.  Bacon. 
Where  a  town  Is  sued  before  a  justice  they  must  have  twelve  days* 
notice. 

Errob  to  reverse  a  judgment  of  a  justice  in  an  action 
brought  by  Bacon  against  Payne,  and  the  rest  of  the  inhabit- 
ants of  the  town  of  Canterbury:  The  writ  was  served  only 
six  days  before  the  court. 

Plea  in  abatement  —  That  by  law  said  writ  ought  to  have 
been  served  twelve  days  before  the  sitting  of  said  court.  The 
justice  judged  the  plea  insufficient;  and  on  the  merits  gave 
judgment  for  the  plaintiff. 

Error  assigned  —  That  said  plea  in  abatement  ought  to  have 
been  judged  sufficient. 

Judgment  —  manifest  error,  upon  the  ground  that  the 
statute  requires,  that  twelve  days'  notice  should  be  given. 

BuoBEE  V.  Abbot. 
An  appeals  lies  from  a  judgment  given  upon  nihil  dicit. 

"Writ  of  Error  to  reverse  a  judgment  of  a  justice,  in  an 
action  brought  by  Abbot  v.  Bugbee.  The  defendant  appeared 
and  refused  to  plead;  and  judgment  was  given  against  him 
upon  nihil  dicit;  the  defendant  moved  for  an  appeal  to  the 
County  Court,  the  cause  being  appealable,  and  the  justice 
denied  an  appeal,  because  he  did  not  plead;  this  was  assigned 
for  error;  and  the  judgment  was  reversed,  for  the  defendant 
was  in  court  and  an  appeal  ought  to  have  been  granted. 
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In  a  loan  of  final  settlement  notes,  an  agreement  to  secure  the  re- 
payment of  said  final  settlements  at  a  future  day,  in  notes  of  the 
same  tenor,  date  and  value,  with  the  lawful  interest;  and  to 
give  a  note  for  a  further  sum  in  good  money  for  the  loan  of  said 
final  settlements,  is  a  corrupt  agreement  and  will  render  both 
notes  given  in  pursuance  of  such  agreement  usurious,  and  void 
by  the  statute. 

Ebrob  to  reverse  a  judgment  of  the  Superior  Court  ren- 
dered at  Windham,  March  term,  A.  D.  1787;  reported  in 
Kirby,  page  260;  which  judgment  was  reversed  for  the  fol- 
lowing reasons,  viz. 

Hamlin  sued  Fitch  upon  a  note  given  by  Fitch  and  Camp- 
bell on  the  1st  of  March  1784,  for  $16,839  16-90  in  final 
settlement  notes,  received  to  be  repaid  in  notes  of  same  tenor, 
dates  and  value,  in  six  months  and  lawful  interest. 

In  bar  of  which  action,  the  defendant  plead  the  statute 
against  taking  unlawful  interest,  and  that  more  than  lawful 
interest  was  included  in  and  secured  by  said  note  by  tlie 
corrupt  agreement  of  the  parties,  etc.  upon  which  the  parties 
were  at  issue  to  the  jury  —  who  found  the  following  verdict, 
viz. 

Ilamlin  v.  Fitch.  In  this  case  the  jury  find,  that  on  the 
day  of  the  date  of  the  note  on  which,  etc.  it  was  corruptly 
agreed,  by  and  between  the  plaintiff  and  said  Campbell  and 
the  defendant;  that  said  Campbell  and  the  defendant,  should 
execute  the  note  on  which,  etc.  to  the  plaintiff;  and  it  was 
also  agreed,  that  said  Campbell  should  give  to  the  plaintiff 
his  note  for  $1,000  lawful  money,  for  the  loan,  inten^st 
and  forbearance  of  the  sum  loaned  and  secured  in  the  note  on 
which,  etc.  for  the  term  of  six  months,  over  and  above  the 
lawful  interest;  and  that  the  defendant  and  said  Campbell  did 
in  pursuance  of  said  corrupt  agreement,  and  as  part  and  parcel 
of  the  san>e,  contract,  make  and  execute  to  the  plaintiff  the 
note  on  \vhich,  etc.  and  the  said  Campbell  did  make  and  exe- 
cute his  note  to  the  plaintiff  for  the  sum  of  £300  payable 
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*in  six  months;  and  that  there  is  included  in  and  secured  by 
said  two  notes,  the  sum  of  $1,000  in  silver,  for  the  loan, 
interest  and  forbearance  of  $16,839  16-90  dollars  in  said  cer- 
tificates, over  and  above  the  lawful  interest,  at  the  rate  of  6 
per  cent,  per  annum,  by  the  corrupt  agreement  of  said  parties, 
and  for  no  other  cause  or  consideration;  all  in  manner 
and  form  as  the  defendant  in  his  plea  and  rejoinder  has 
alleged,  and  therefore  find  for  the  defendant  his  cost  —  which 
verdict  found  the  defendant's  plea  in  bar  in  the  very  terms  of 
it,  to  be  true. 

Upon  which,  Hamlin  moved  in  arrest  of  judgment,  1st. 
That  the  issue  is  inmiaterial;  2d.  That  said  note  is  for  final 
settlement  securities,  in  a  depreciating  condition,  and  subject 
to  a  total  loss  in  the  course  of  six  months,  or. to  more  than  the 
value  of  £30Q  lawful  money. 

Judgment  —  That  the  motion  in  arrest  is  sufficient,  and  a 
repleader  ordered.  Upon  a  repleader  the  pleadings  were  in 
substance  the  same  as  before;  to  which  a  demurrer  was  given 
by  the  plaintiff,  and  the  same  exceeptions  taken  as  in  the 
motion  in  arrest.  Judgment  —  That  the  plea  in  bar  is  in- 
sufficient The  judgment  of  the  Superior  Court  was  reversed, 
for  the  following  reasons,  viz.  The  point  of  a  loan,  and  a 
corrupt  agreement  between  the  parties  and  William  Campbell, 
was  upon  the  first  trial,  put  directly  in  issue  to  the  jury,  by  the 
most  correct  and  approved  forms  of  pleading;  and  by  them 
found  for  the  plaintiff  in  error,  in  the  very  terms  of  the  issue 
joined;  the  arrest  of  judgment  goes  upon  the  ground,  that 
no  corrupt  agreement  could  exist  in  a  case  of  this  nature,  when 
the  thing  loaned,  was  in  a  depreciating  condition  and  of  a 
I)erishable  nature,  and  where  the  depreciation  was  at  the  risk 
of  the  lender. 

Ist.  The  jury  were  the  proper  judges  not  only  of  the  fact, 
but  of  the  law,  that  was  necessarily  involved  in  the  issue;  not 
only  that  there  was  in  fact  reserved  by  the  agreement  for 
loan  and  forbearance,  more  than  at  the  rate  of  6  per  cent. 
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per  annum;  but  also  of  the  legal  deduction,  that  it  was  reserved 
by  corrupt  agreement;  if  the  circumstances  of  the  thing  loaned 
were  such,  that  no  corrupt  agreement  could  arise  out  of  the 
transaction,  the  jury  should  have  found  for  the  defendant  in 
error,  whatever  sums  were  secured  by  the  notes;  but  as  they 
have  found  a  corrupt  agreement,  it  is  too  late  for  the  coui*t 
to  say  there  was  no  such  corrupt  agreement;  the  point  being 
determined  by  the  proper  judges. 

2d.  That  the  thing  loaned,  was  in  a  depreciating  condition 
and  of  a  perishable  nature,  does  not  appear  from  the  plead- 
ings; and  the  court  would  not  determine  the  fact  by  an  inquiry 
in  pais,  nor  by  any  matters  dehors  the  record,  upon  the  motion 
in  arrest;  this  fact  therefore,  which  was  the  sole  ground  of 
arresting  the  judgment,  the  court  assumed  without  proof. 

3d.  Had  there  been  evidence  of  the  fact,  it  would  not  have 
justified  the  court,  in  arresting  the  .judgment,  or  for  giving 
judgment  for  the  defendant  in  error  on  the  demurrer;  for 
there  is  no  article  whatever  that  can  be  loaned,  but  what  may 
and  frequently  does,  change  its  relative  value,  not  excepting 
gold  and  silver  coins;  and  if  it  be  la^vful  for  the  lender  to 
resen-e  more  than  at  the  rate  of  6  per  cent  per  annum,  to 
secure  him  from  a  possible  loss,  arising  from  a  depreciation 
in  one  thing,  he  may  in  all;  but  this  would  destroy  the  statute 
against  taking  unlawful  interest  and  render  it  of  no  effect. 

4th.  "Whether  at  the  time  of  the  contract,  in  the  present 
case,  the  article  loaned  would  depreciate  or  appreciate,  was 
perfectly  uncertain,  and  a  contract  which  in  its  creation,  was 
usurious,  could  never  be  saved  by  a  subsequent  contingent 
loss  In  the  value  of  the  principal  loaned. 

5th.  Tliis  contract  was  not  a  bargain  of  hazard  as  in  the 
case  of  money  lent  on  bottomry  bonds,  where  the  lender,  by 
the  act  of  lending,  is  exposed  to  the  loss  of  his  whole  principal; 
but  in  this  case  the  securities  loaned  were  equally  liable  io 
loss  by  depreciation  in  whosoever  hands  they  were,  and  the 
lending  did  in  no  measure  increase  the  risk. 


REPORTS  OF   CASES 

ADJUDGED  A.  D.    I  789. 


Hon.  KiCHABD  Law,  Esq.,  Chief  Judge. 

Judges. 
Hon.  Eliphalet  Dyer,  E6q.,HQn.  Jesse  Eoot,,  Esq., 
Hon.  Andeew  Adams,  Esq.,  Hon.  Charles  Chauncy,  Esq. 


MIDDLESEX  COUNTY,  JUIiY  TEBK,  A.  D.   1789. 

Dekkie,  Administrator    of   Dennie,   y.    Chapmaj^    and 

Beebe. 

The  statute  respecting  absentees  is  not  a  penal  but  a  remedial 
statute.  Where  the  assignee  of  a  note  was  with  the  enemy,  if 
the  promissee  remained  at  home,  In  the  United  States,  and  was 
not  a  bankrupt;  the  case  is  not  within  the  statute. 

Error;  complaining  of  a  judgment  of  the  County  Court 
on  a  note  given  by  the  defendants  to  said  John,  deceased, 
dated  2d  of  July,  A.  D.  1766  for  £200  lawful  money  with 
interest.  This  note  was  indorsed  to  Harrison  Grey  and  the 
defendants  notified  of  it,  and  this  suit  is  for  his  benefit.  In 
XoTember  A.  D.  1768  they  paid  Grey  two  years'  interest  and 
£50  principal;  in  December  A.  D.  1769,  they  paid  £40  to 
Grey  —  all  which  payments  were  indorsed  on  the  note.  From 
the  commencement  of  the  war  Grey  was  inimical  to  the 
country,  and  went  off  to  the  British  before  the  declaration  of 
15 
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independence,  and  never  was  a  subject  or  citizen  of  the  United 
States;  and  at  the  time  of  making  the  treatj,  was  a  British 
subject.  That  said  John  Dennie  was  friendly  and  ever  re- 
mained in  the  country  until  his  death,  and  that  the  plaintiff 
also  was  friendly  and  always  dwelt  in  the  country  at  Boston. 

It  is  further  stated  in  the  pleadings  —  That  the  defendants 
collected  the  money  in  continental  bills,  to  pay  said  debt;  but 
by  reason  of  said  Grey's  being  gone  with  the  note,  they  could 
find  no  person  to  pay  it  to;  and  that  it  depreciated  in  their 
hands:  And  pray  to  have  said  note  chancered  both  as  to 
the  principal  and  interest,  agreeable  to  the  statute  provided  in 
such  cases.  The  court  is  of  opinion  that  the  case  is  within 
the  statute,  and  that  said  note  be  chancered  to  £3  15s.  3d. 
lawful  money;  and  gave  judgment  for  that  sum  and  the  cost. 

Errors  assigned  are  —  1st.  That  this  case  is  not  within  the 
statute.  2d.  That  if  it  was  the  defalcation  is  too  great.  The 
judgment  was  reversed;  and  upon  both  points  the  opinion  of 
the  court  was  against  the  judgment  of  the  County  Court. 

The  statute  provides,  that  in  every  suit  or  prosecution  in 
favor  of  persons  who  have  gone  to,  and  remained  with  the 
enemy,  against  any  person,  etc.  who  has  remained  in  the 
United  States;  the  court  before  whom  such  suit,  etc.  is  de- 
pending, is  authorized  on  motion  of  the  defendant,  to  try  and 
determine  said  cause,  etc.  according  to  the  rules  of  equity; 
and  the  defendant  is  allowed  to  plead  any  special  matter  rela- 
tive to  principal  and  interest:  And  if  it  shall  appear  to  the 
court,  that  in  equity  and  good  conscience  abatement  ought  to 
be  made,  either  from  the  principal  or  interest  or  both;  the 
court  is  authorized  to  order  and  decree  what  they  shall  find 
to  be  equitable,  both  as  to  debt  and  cost. 

This  is  not  a  penal,  but  a  remedial  statute,  made  for  the 
relief  of  debtors,  in  suits,  brought  against  them,  by  their 
creditors,  who  by  going  and  residing  with  the  enemy  during 
the  war,  have  put  it  out  of  their  power  to  pay  them  their 
debts,  in  the  currency  of  the  country;  which  they  were  obliged 
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by  law  to  receive;  whereby  they  are  exposed  to  suffer  loss 
inevitably,  unless  relieved;  and  altogether  by  the  creditor's 
placing  himself  in  a  situation  inaccessible  by  the  debtor. 

By  the  laws  of  this  state  notes  are  not  negotiable;  and  al- 
though, by  the  assignment,  the  assignee  has  the  property  of 
the  note,  and  a  right  to  collect  and  convert  the  money  to  his 
own  use;  yet  the  suit  must  be  in  the  name  of  the  original 
promisee  or  his  administrator,  etc.  who  has  power,  unless 
bankrupt,  to  control  the  action,  to  receive  the  money  and  dis- 
charge the  note,  and  to  whom  in  this  case  the  defendants 
might  have  paid  or  tendered  the  money,  which  would  have 
been  good;  as  both  the  plaintiff  and  said  John  were  of  suffi- 
cient ability  to  pay  the  money  over  to  said  Grey. 

Ely  v.  Stow. 

A  writ  of  error,  that  misdescribee  the  court  which  rendered  the 
Judsrment  complained  of,  is  amendable  on  payment  of  cost,  on 
motion  of  the  plaintiff  before  any  plea  put  in. 

A  note  obtained  by  extortion,  fraud  or  duress,  is  not  within  the 
Statute  of  ITsury  to  be  relieved  against  by  filing  a  bill  In  equity. 

Wbit  of  Eeboe  against  the  judgment  of  the  County  Court, 
in  an  action  Ely  v.  Stow  brought  on  a  note  dated  14th  June, 
A.  D.  1786,  for  £72  lawful  money,  payable  with  interest; 
against  which  note  the  defendant  filed  a  bill  in  chancery  upon 
the  statute;  complaining  that  said  note  was  usurious  and 
oppressive;  for  that  in  A.  D.  1782,  Daniel  Stow,  Jr.  son 
of  the  defendant,  was  on  board  of  a  vessel  with  one  Colton, 
who  had  a  quantity  of  tobacco  on  board,  designed  for  Plumb 
Island;  that  said  Colton  proposed  to  leave  said  vessel,  and  to 
sell  his  tobacco  to  said  Daniel  Jr.  for  the  sum  of  £57  lawful 
money;  to  which  said  Daniel  agreed  and  gave  his  note,  with- 
out interest,  and  which  was  to  be  paid  out  of  the  avails  of  the 
tobacco;  that  said  Colton  altered  his  mind,  and  remained  on 
board,  sold  his  tobacco  himself,  and  took  the  avails  of  it;  but 
did  not  deliver  up  said  note;  that  in  A.  D.  1786,  said  Daniel, 
Jr.  went  to  Springfield  upon  the  desire  of  said  Colton,  to 
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settle  the  affairs  of  said  voyage;  and  said  Colton  and  the  plain- 
tiff having  got  him  there,  they  caused  him  to  be  arrested  and 
imprisoned  on  said  note;  upon  which  the  defendant,  father  of 
the  said  Daniel,  being  applied  to  by  the  plaintiff,  and  said 
Colton,  and  informed  of  his  son's  situation,  and  being  ignorant 
of  the  injustice  of  said  first  note,  was  induced,  in  order  to 
relieve  his  son  from  imprisonment,  to  give  the  note  on  which, 
etc.  and  for  no  other  cause  or  consideration;  in  which  is  in- 
cluded said  first  note,  interest  and  cost;  and  is  usurious  and 
oppressive. 

To  this  complaint  a  demurrei*  was  given  —  and  the  County 
Court  gave  judgment,  that  said  complaint  was  sufficient,  and 
that  the  plaintiff  recover  nothing  on  said  note. 

Error  assigned  —  Tliat  said  court  ought  to  have  judged  said 
complaint  insufficient,  and  for  the  plaintiff  to  recover.  The 
plaintiff  in  error,  having  in  his  writ  described  the  time  of  the 
County  Court's  sitting  to  have  been  on  the  second  Tuesday  of 
April,  whereas  it  sat  on  the  first,  moved  to  amend  his  writ, 
by  striking  out  second  and  inserting  first  to  mal^e  it  conform- 
able to  the  record,  which  upon  dispute  was  allowed  to  be  done, 
on  payment  of  cost,  as  being  within  the  Statute  of  Amend- 
ments. 

The  defendant  plead,  that  there  was  nothing  erroneous,  etc. 
and  the  judgment  of  the  County  Court  was  reversed. 

The  paragraph  of  the  statute,  which  is  entitled,  an  act  for 
restraining  the  taking  of  excessive  usury,  makes  it  lawful  for 
the  defendant  in  any  action,  on  bond,  bill,  mortgage,  etc.  on 
the  second  day  of  the  court's  sitting  to  inform  the  court,  by 
filing  his  complaint  that  said  mortgage,  bond,  etc.  is  usurious 
and  oppressive,  and  was  given  for  no  just  or  reasonable  con- 
sideration: And  the  court  shall  proceed  as  a  Court  of  Chan- 
cery, to  search  out  the  truth,  etc.  and  if  the  court  shall  find 
said  bond,  note,  etc.  to  be  usurious  or  oppressive,  etc.  they 
shall  give  judgment  only  for  the  just  value  of  the  goods  sold; 
or  the  principal  sum  received  without  interest 

The  statute  contemplates  an  usurious  oppression.  Every 
oppression  is  not  usurious;  and  every  note  or  bond  given  with- 
out consideration,  is  not  an  usiu:ious  obligation.     In  this  case 
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the  sale  was  complete  —  the  property  of  the  tobacco  was  trans- 
ferred to  said  Daniel  Jr.  and  Oolton  is  accountable  to  him 
for  the  avails  of  it.  And  if  the  defendant  was  induced  to 
give  the  note  on  which,  by  an  unlawful  imprisonment  of  his 
son,  it  might  be  duress  but  not  usury.  The  back  interest  upon 
the  first  note,  which  was  not  on  interest  being  included  in  the 
second  did  not  make  the  second  usurious;  for  it  was  lawful  for 
them  thus  to  agree  and  do. 

Parsoxs,  Sheriff,  v.  Whetmore. 

Money  for  the  support  of  prisoners  who  have  taken  the  insolvent 
debtor's  oa;th,  is  to  be  lodged  with  the  gaoler. 

Action  on  bond;  conditioned  that  Jeremiah  Whetmore 
who  was  in  prison  for  debt  on  an  execution  should  abide  a 
true  and  faithful  prisoner;  alleging  that  on  the  16th  of  May 
he  made  his  escape,  etc. 

Plea  in  bar  —  That  on  the  18th  of  April  said  Jeremiah 
took  the  oath  provided  for  poor  debtors;  and  on  the  20th  his 
weekly  allowance  was  set  by  the  court  at  five  shillings  and 
six  pence  per  week,  and  that  the  creditor  in  said  execution, 
did  not  pay  to  him  said  weekly  allowance  after  the  27th  of 
said  April,  nor  any  part  thereof,  except  five  shillings  and  six 
pence  on  the  9th  of  said  May,  and  thereupon  said  Jeremiah 
on  said  16th  of  J^Iay,  was  not  liable  to  be  holden  in  prison. 

Plaintiff  replied — That  on  the  2 2d  of  said  April  he  fur- 
nished the  gaoler  with  £3  lawful  money,  to  defray  said  Jere- 
miah's weekly  allowance,  as  the  same  should  become  due: 
And  that  said  Jeremiah  had  received  before  said  16  th  of  May 
his  weekly  allowance,  as  the  same  became  due  to  said  16th, 
inclusively.      Special  demurrer. 

Judgment  —  Tliat  the  plaintiff's  reply  is  sufficient. 

The  principal  question  made  in  this  case,  was  —  To  whom 
the  allowance  ought  to  be  paid  by  the  creditor —  to  the  gaoler 
or  the  prisoner. 

The  statute  is,  that  the  keeper  of  the  prison,  shall  not  stand 
charged  with  the  supply  of  victuals  or  other  necessaries,  of 
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any  person  committed  to  prison  in  any  civil  matter  or  action; 
and  in  case  he  hatli  no  estate,  and  will  and  do  take  the  oath 
provided  by  law;  the  keeper  of  the  prison  shall  not  stand 
charged  with  such  prisoner,  unless  the  creditor  shall  allow 
him  a  weekly  maintenance,  such  as  shall  be  allowed  by  the 
County  Court.  The  gaoler  is  the  pereon  with  whom  the 
weekly  allowance  is  to  be  lodged;  and  thereupon  he  becomes 
chargeable  to  the  creditor,  for  the  safe-keeping  of  such 
prisoner,  and  accountable  to  the  prisoner  for  his  support;  and 
that  at  the  time  of  the  prisoner's  escaping  there  was  a  suffi- 
ciency of  money  lodged  for  his  support  with  the  gaoler. 

Browx  v.  Freemax. 
The  fee  of  the  land  left  for  highways  is  in  the  proprietors.     See 
Buel  V.  Clarke  et  al.,  ante. 

Action  of  ejectment.  Plea  not  guilty  to  the  jury.  The 
plaintiffs  claim  under  a  grant  and  survey  from  the  town  of 
Chatham.  Chatham  was  formerly  a  part  of  Middletown, 
and  the  land  belonged  to  the  proprietors  of  the  ancient  town 
of  Middletown,  including  Chatham;  and  in!  the  act  incorporat- 
ing said  towTi  of  Chatham,  all  common  lands  were  left  to 
belong  to  the  proprietors  of  said  ancient  town.  The  defend- 
ant claims  under  a  grant  from  the  proprietors  of  said  ancient 
town  of  Middletown. 

In  A.  D.  1715,  the  proprietors  voted  to  lay  out  the  new 
three  mile  grant,  next  to  Colchester,  in  mile  tiers,  and  to  lay 
three  highways,  one  at  the  end  of  each  tier.  In  A.  D.  1721, 
they  laid  a  highway  at  the  east  end  of  said  grant,  two  rods 
wide;  then  laid  out  a  mile  tier  of  lots  and  a  thirty  rod  high- 
way; then  another  mile  tier  and  a  thirty  rod  highway;  then  a 
third  tier  and  left  a  highway  thirty-two  rods  wide,  between 
the  new  grant  and  the  old  lots,  which  was  much  wider  at  one 
end  than  the  other,  by  reason  of  the  new  grants  but  running 
parallel  with  the  line  of  the  old  lots.      The  grant  was  made 
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to  one  Wlute,  to  satisfy  a  deficiency  in  one  of  the  divisions 
in  said  town;  and  was  land  not  Aeeded  for  a  highway. 

The  question  of  law  upon  the  facts,  was  —  AVhether  the 
fee  of  lands  left,  or  ordered  by  the  proprietors  to  be  left  for 
highways,  passed  from  them,  or  only  the  nse,  in  case  they 
should  be  wanted  for  that  purpose?  And  whether  they  are 
resumable  by  the  proprietora,  in  case  they  are  not  wanted  for 
highways? 

By  the  Court.  The  fee  did  not  pass  out  of  the  proprietors, 
and  the  lands  are  resumable  by  them  if  they  are  not  wanted 
for  highways.  A-nd  verdict  and  judgment  accordingly  was 
for  defendant. 

SiGOXY  V.  RiCHARI/S  AND   BUEL,    TRADERS  IN  COMPANY. 

In  an  action  against  t^-o,  upon  a  note  which  on  the  face  of  It,  is 
joint  and  several,  and  so  declared  upon,  it  is  not  a  material 
variance,  that  upon  oyer  it  appears  to  be  signed  by  one  only  for 
self  and  partner. 

Action  on  a  note,  declaring  that  the  defendants  in  and  by 
a  certain  note,  etc.  jointly  and  severally  promised  to  pay  to 
him,  etc.  Eichards  prays  oyer  of  the  note  and  pleads  in  abate- 
ment; that  there  is  a  material  variance  between  the  note  de- 
clared upon  and  the  note  shown  on  oyer;  for  that  the  note 
shown  on  oyer  appears  to  have  been  executed  by  Buel  only, 
for  himself  and  Richards;  and  that  he  could  not  bind  Richards 
severally  although  the  note  is  so  expressed.     Demurrer. 

Judgment  —  Plea  insufficient. 

The  note  is  expressly  joint  and  several.  The  plaintiff  has 
declared  upon  it  truly,  as  it  is  expressed  to  be  on  the  face  of  it; 
there  is  therefore  no  variance. 

Whether  Buel  had  authority  to  bind  Richards  his  co- 
partner, severally  or  not,  may  depend  upon  circumstances, 
which  might  be  disclosed  in  an  action  brought  against  him 
severally;  but  this  is  a  joint  action  brought  against  both,  in 
which  that  question  doth  not  arise. 
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It  is  the  duty  of  an  officer,  to  release  the  body  of  a  debtor,  taken 
upon  execution,  where  sufficient  property  is  tendered  before 
commitment  to  prison. 

Action  of  trespass,  assault,  and  false  imprisonment.  Plea 
not  guilty.     Issue  to  the  jury. 

The  jury  found  a  special  verdict  as  follows,  (viz.)  That 
on  the  12th  of  June,  A.  D.  1788,  the  defendant  was  con- 
stable of  Wallingford,  and  as  such  had  in  his  hands  a  lawful 
writ  of  execution  in  favor  of  James  Gordon  of  Plainfield, 
against  the  plaintiff,  for  the  sum  of  £13  12s.  2d.  lawful  money, 
dated  23d  of  April,  A.  D.  1788,  returnable  in  sixty  days: 
That  on  said  12th  of  June,  the  defendant  applied  to  the  plain- 
tiff, and  made  demand  of  money  and  estate  to  satisfy  said 
execution,  and  none  being  shown  to  him,  he  levied  upon  the 
body  of  the  plaintiff;  and  on  the  13th  of  same  June  committed 
him  to  gaol:  The  jury  further  found  that  immediately  after 
said  execution  was  levied  as  aforesaid,  the  plaintiff  then  and 
there  in  said  Wallingford,  offered  and  tendered  to  the  de- 
fendant, sufficient  personal  estate  to  satisfy  said  execution,  and 
his  fees,  of  his  own  property;  and  the  defendant  refused  to 
receive  or  to  take  said  estate  and  release  the  body  of  the 
plaintiff. 

The  jury  then  raised  the  question  of  law  about  which  they 
doubted,  viz. —  If  the  law  be  so  upon  the  facts  aforesaid,  that 
the  defendant  ought  to  have  taken  the  estate  tendered  to  him 
as  aforesaid,  and  released  his  body,  then  they  find  the  de- 
fendant guilty,  and  £15  damages  for  the  plaintiff:  But  if 
the  law  be  otherwise,  then  they  find  that  the  defendant  is  not 
guilty. 

The  court  are  of  opinion  —  That  the  law  is  so  ujMDn  the 
facts  aforesaid  that  the  defendant  ought  to  have  received  said 
estate  tendered,  and  released  the  body  of  the  plaintiff;  and 
gave  judgment  for  the  plaintiff  to  recover  £15  damages  and 
cost. 
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And  by  the  Couet — 

By  the  statute,  entitled,  an  act  concerning  arrests  and  im- 
prisonment, it  is  enacted,  "  That  no  man's  person  shall  be 
arrested  and  imprisoned  for  any  debt,  damage,  or  fine,  where 
sufficient  means  of  satisfaction  can  otherwise  lawfully  be 
found  from  his  estate,  to  be  shown  and  presented  by  him;  but 
if  no  such  satisfaction  can  be  found,  his  person  may  be 
arrested  and  imprisoned," 

By  this  law,  no  man's  person  shall  be  arrested  or  imprisoned, 
for  any  debt,  etc.  if  sufficient  means  of  satisfaction  can  other- 
wise be  lawfully  found  from  his  estate,  either  by  the  debtor's 
showing  it,  or  by  the  officer,  Avithout  the  debtor's  showing  it: 
This  construction  is  evident  from  what  follows;  but,  if  no 
such  satisfaction  can  be  found,  his  person  may  be  arrested  and 
imprisoned^  And  this  statute  which  was  made  in  favor  of 
personal  liberty,  is  to  be  construed  liberally. 

By  the  statute,  directing  and  regulating  the  levying  and 
serving  executions,  it  is  enacted,  "  That  the  sheriff  or  officer, 
to  whom  an  execution  is  directed,  shall  repair  to  the  place 
of  the  debtor's  usual  abode,  if  witliin  his  precincts,  and  there 
make  demand  of  the  debt,  or  sum  due  on  such  execution,  with 
necessary  charges,  etc.  And  upon  refusal  or  neglect  of  pay- 
ment of  the  same,  the  officer  shall  levy  the  execution  upon  any 
of  the  personal  or  movable  estate  of  the  debtor;  except  neces- 
sary apparel,  bedding,  etc.  etc.  and  upon  such  goods  also,  if 
they  shall  be  presented  by  the  debtor." 

Here  it  is  plain  that  on  failure  of  payment,  the  officer  is 
required  to  levy  upon  any  of  the  personal  estate  of  the  debtor, 
whether  shown  or  not  by  the  debtor,  except  certain  necessary 
articles  for  upholding  life;  upon  which  he  may  not  levy,  un- 
less they  shall  be  presented  by  the  debtor. 

If  the  officer  doth  not  know  the  estate  of  the  debtor,  and 
hath  no  means  of  finding  it,  and  the  debtor  will  not  show  it, 
nor  the  creditor  point  it  out;  he  must  in  that  case  take  the 
body  if  to  be  found,  if  not,  may  return  the  execution,  non  est. 

In  the  fourth  paragraph  of  the  same  statute,  it  is  further 
enacted,  "  That,  in  case  movable  or  personal  estate  of  the 
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debtor,  sufficient  to  satisfy  the  debt,  and  charges,  cannot  be 
found,  and  the  creditor  shall  not  agree  to  accept  the  debtor's 
lands,  the  officer  shall  levy  the  execution  on  the  debtor's  body, 
and  him  commit  to  the  common  gaol,"  etc. 

This  clears  every  doubt  and  difficulty  that  might  i)oesibly 
arise,  in  the  construction  of  the  other  parts  of  the  law. 
Further,  the  form  of  the  execution  is  in  the  words  of  this 
statute.  The  officer  is  commanded  of  the  money,  goods,  and 
chattels  of  the  debtor,  to  cause  to  be  levied,  and  the  same 
being  disposed  of  as  tlie  law  directs,  paid  and  satisfied  unto 
the  creditor  the  sums  aforesaid,  etc.  and  for  want  of  money, 
goods  or  chattels  of  the  debtor,  to  be  by  him  sho^vn  unto  you, 
or,  found  within  your  precincts,  for  satisfying  the  aforesaid 
simis,  you  are  hereby  commanded  to  take  the  body  of  the 
debtor  and  him  commit  unto  the  keeper  of  the  gaol,  etc. 

Thus  neither  the  law,  nor  the  execution,  will  warrant  or 
justify  an  officer  in  taking  the  body  of  a  debtor  where  the 
means  of  satisfaction  can  be  otherwise  lawfully  found  from  his 
estate  —  whether  he  present  and  tender  it  or  not  —  but  clear 
it  is,  where  sufficient  estate  is  tendered  by  the  debtor,  his  body 
cannot  be  taken. 

The  facts  in  this  case  as  found  by  the  verdict  are  —  That 
on  the  12  th  of  June,  the  defendant  applied  to  the  plaintiff, 
and  made  demand  of  money  and  estate  to  satisfy  said  execu- 
tion, etc.  and  none  being  shown  to  him,  he  levied  upon  the 
body  of  the  plaintiff;  and  on  the  13th  of  the  same  June  com- 
mitted him  to  gaol ;  that  immediately  after  said  execution  was 
levied  as  aforesaid,  the  plaintiff  then  and  there  in  said  Wal- 
lingford,  offered  and  tendered  to  the  defendant  sufficient  per- 
sonal estate  to  satisfy  said  execution,  and  his  fees;  his  own 
property;  and  the  defendant  refused  to  receive  or  take  said 
estate  and  release  the  body  of  the  plaintiff,  etc. 

Now  the  question  of  law  made,  is  —  Whether,  the  officer 
having  levied  the  execution  upon  the  body  of  the  debtor,  for 
want  of  estate  shown  by  him,  must,  at  all  events  commit  him 
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to  gaol :  It  IS  clearly  the  opinion  of  this  court,  that  in  certain 
cases,  he  must  not,  and  that  it  would  be  false  imprisonment  in 
him  to  do  it. 

As  first  —  where  after  the  levy  upon  the  body  the  debtor 
tenders  all  the  money;  whether  he  was  possessed  of  it  at  the 
time  of  the  demand  and  levy,  or  acquired  it  after,  is  imma- 
terial. Secondly,  where  the  debtor  offers  and  tenders  suflBcient 
personal  estate  of  his  own  property,  to  satisfy  the  execution 
and  charges;  for  there  can  be  no  difference,  in  the  view  of 
reason  or  of  law,  between  a  man's  tendering  money  or  suffi- 
cient personal  estate,  to  an  officer  upon  an  execution;  where  the 
officer  has  a  certain  method  pointed  out  in  the  law,  to  turn  it 
into  money.  In  both  cases  the  liberty  of  the  citizen  ia  saved; 
which  is  a  primary  object  in  the  consideration  of  the  law;  the 
officer  is  completely  indemnified;  and  the  creditor  hath  all 
that  security  and  means  of  satisfaction,  which  the  law  gives 
in  any  case.  That  the  property  was  the  debtor's,  and  sufficient 
to  satisfy  the  execution,  are  facts  found  by  the  verdict,  and 
cannot  be  questioned.  There  is  not  a  single  reason  in  favor  of 
excusing  the  body,  and  taking  estate,  before  a  levy,  that  don't 
operate  with  equal  force,  for  releasing  the  body,  for  estate 
after  a  levy  upon  it;  nor  is  there  a  single  objection,  but  what 
lies  equally  against  the  one  as  the  other;  for  if  the  officer 
might  have  taken  the  body,  but  doth  not,  and  takes  estate  he 
will  be  liable  to  the  creditor,  as  much  in  one  case  as  the  other, 
for  the  estate  may  prove  deficient,  or  the  title  not  be  the 
debtor's:  or  in  case  the  money  is  paid,  it  may  be  counterfeit; 
the  law  knew  that  these  things  might  happen,  but  did  not 
suppose  them  good  reasons  for  imprisoning  the  body  at  all 
events;  and  is  peremptory  that  it  shall  not  be  imprisoned,  if 
sufficient  means  of  satisfaction  may  otherwise  be  had  from  the 
estate,  viz.  judging  and  acting  reasonably.  The  officer  may 
be  rash  and  hasty  in  levying  on  the  body,  and  the  debtor  may 
instantly  tender  property  to  ten  times  the  amount  of  the  debt, 
about  the  title  of  which  there  can  be  no  question;  or  the  debtor 
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may  be  poor  and  not  have  estate  to  tender,  when  levied  upon, 
but  some  friend  may  sell  him  property,  about  which  there  can 
be  no  doubt,  as  to  the  title  or  sufficiency;  and  he  tenders  it  — 
Is  the  debtor  in  such  cases  to  be  dragged  to  prison?  And  is 
there  no  redemption  for  a  debtor's  body,  when  once  levied 
upon? 

The  court  are  of  opinion  —  That  personal  property,  ten- 
dered, which  the  officer  has  a  sure  way  to  turn  into  money,  is 
equally  available  to  release  the  body,  as  paying  the  money; 
for  if  estate  is  taken,  and  it  proves  to  be  insufficient  to  pay  the 
debt,  the  officer  may  levy  for  the  residue,  on  further  estate; 
and  in  want  of  it,  may  take  the  body:  the  case  is  precisely  the 
same,  where  the  body  is  taken,  and  released  for  estate;  for  the 
release  of  the  body  in  the  latter  case,  will  not  be  considered  an 
escape  but  a  release  by  order  of  law. 

Hall  v.  Hall. 

This  judgment  was  reversed  by  the  Supreme  Court  of 
Errors  in  May,  A.  D.  1790,  for  the  following  reasons,  viz.  after 
stating  the  facts  found  by  the  special  verdict. 

The  only  question  in  law  made  by  the  council  on  the 
special  verdict,  is  —  Was  the  officer  holden  and  obliged  to  re- 
lease the  body  of  the  debtor,  on  his  tendering  and  oflFering 
estate  sufficient  to  satisfy  the  execution. 

By  the  Court  unanimously.  The  officer's  duty  is  clearly 
pointed  out  in  his  prccept  or  execution,  agreeable  to  law,  and 
he  is  to  execute  the  same  humanely  and  give  it  a  reasonable 
construction.  He  is  to  search  for  property  whereon  to  levy, 
at  the  proper  place,  viz.  the  debtor's  place  of  abode;  and  also 
to  make  demand,  and  if  none  is  found  by  search,  or  shown  to 
him  by  the  debtor  upon  demand,  he  is  to  levy  on  the  body  of 
the  debtor,  and  him  hold  until  the  money  is  paid,  or  the  debtor 
released  by  order  of  law.  Before  the  levy  on  the  body,  the 
debtor  is  to  have  his  election,  either  to  pay  the  money,  tender 
estate  sufficient,  or  deliver  his  pc^rson  to  the  officer;  if  he  neg- 
lects or  refuses,  and  tlie  officer  makes  the  levy  on  the  body,  he 
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is  answerable  for  the  body  of  his  prisoner;  and  not  obliged  to 
release  it,  unless  the  debtor  pays  the  money.  Otherwise  it 
would  be  in  the  power  of  the  debtor  to  play  with  the  officer, 
by  tendering  him  property,  the  title  to  which  was  doubtful, 
the  value  uncertain,  and  thereby  distress  and  perplex  the  of- 
ficer and  lead  him  into  suits  at  law,  while  the  officer  was  liable 
to  the  creditor,  and  could  not  relevy  on  the  body.  It  may  be 
prudent  and  safe  for  an  officer  to  release  the  body  and  accept 
chattels,  and  he  has  his  election;  but  it  is  at  the  risk  of  the 
officer  to  accept  of  anything  but  the  money  in  lieu  of  the  body. 
It  is  the  opinion  of  the  court  upon  the  facts  found,  that  the 
law  is  with  the  plaintiff  in  error. 

Netleton  v.  Eioos. 

Action  of  trover  lies  against  a  promiaor  for  his  note  which  he  got 
up  through  the  fraud  of  a  third  person. 

Action  of  trover,  for  two  notes  of  £9  10s.  each  given  by 
Riggs  to  Netleton.    Plea  not  guilty  to  the  jury. 

Case  was  —  Netleton  had  an  execution  against  Hind  and 
Mather  of  about  £19.  Riggs  in  aid  of  them,  gave  said  two 
notes  to  Netleton,  in  settlement  of  said  execution.  Netleton 
owed  WoodhuU  by  note  about  the  sum  of  said  two  notes,  and 
delivered  said  two  notes  to  him  to  receive  his  pay  of  Riggs. 
Hind  goes  and  pays  WoodhuU  the  debt  which  Netleton  owed 
him,  and  took  an  assignment  of  Xetleton's  note  to  himself. 
Mather,  who  was  bankrupt,  by  means  of  a  forged  order,  got 
up  from  Woodhull,  Riggs'  two  notes  to  Netleton,  and  de- 
livers them  up  to  Riggs  and  Riggs  gave  up  his  indemnity. 
Hind  sues  and  recovers  the  money  of  Netleton  on  his  note  to 
Woodhull. —  And  this  action  is  brought  to  recover  for  said 
two  notes  which  the  defendant  got  up  by  Mather's  fraud  with- 
out paying  them. 

Verdict  and  judgment  for  the  plaintiff;  upon  the  ground 
that  Riggs  may  not  take  benefit  of  Mather's  forgery  and  fraud. 
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Desborough  y.  Desborough. 

Staphorse  V.  County  of  New  Haven. 

Action  for  the  escape  of  one  Warren,  committed  on  exe- 
cution, through  the  insufficiency  of  the  gaol. 

Judgment  last  court  —  That  the  county  was  liable.  The 
debt  is  about  £500. 

Question  upon  a  hearing  in  damages  —  Whether  judgment 
should  be  for  the  whole  debt  and  the  lawful  fees;  or  only  for 
the  special  damages  the  plaintiff  had  sustained  by  the  escape. 

Judgment  for  £75  the  special  damages  only.  Contra  Law, 
J. ;  Chauncey,  J.,  excused  himself  from  judging. 

This  appears  most  agreeable  to  the  genius  of  our  laws  and 
the  policy  of  the  country.  If  the  debtor  has  estate,  the  cred- 
itor has  his  remedy  against  him;  if  he  is  bankrupt,  it  is  of 
little  consequence  to  keep  him  in  prison;  and  the  special  dam- 
ages may  be  such  as  to  induce  the  counties  to  keep  their  gaols 
in  good  repair,  and  enable  the  creditor  to  recover  his  debtor 
again. 


FAIRFIELD  COXTNTT,  AUQVBT  TEBM,  A.  D.  1789. 

Desborough  v.  Desborough. 

An  arbitration  note  for  £10  vouched  by  two  witnesses,  is  not  within 
the  jurisdiction  of  a  justice  of  the  peace. 

Writ  of  Error,  to  reverse  a  judgment  of  a  justice  of  the 
peace,  upon  a  note  of  £10,  given  to  oblige  the  party  to  abide 
the  award  of  arbitrators,  and  witnessed  by  two  witnesses. 

Plea  to  the  jurisdiction  of  the  justice  —  That  this  is  not  a 
note  for  money  only,  but  is  to  bind  the  party  to  perform  the 
award  of  arbitrators.    Judgment  —  Plea  insufficient. 

Error  —  That  said  justice  ought  to  have  judged  said  plea 
sufficient.     Plea  —  Xothing  erroneous. 

Judgment  —  Manifest  error. 

By  the  Court.  The  jurisdiction  of  a  single  minister  of 
justice  is  limited  to  the  sum  of  £4  in  all  cases,  except  in  suits 
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on  bonds  or  notes  for  money  or  bills  of  credit  only  vouched  by 
two  witnesses,  it  is  extended  to  the  sum  of  £10.  This  note  is 
an  escrow,  deposited  in  the  hands  of  the  arbitrators,  to  oblige 
the  defendant  to  do  one  of  two  things,  viz.  to  perform  the 
award,  or  pay  the  £10.  And  by  the  established  rules  of  pro- 
ceeding, the  sum  of  the  award  and  interest,  is  the  rule  of  dam- 
ages. In  such  cases  the  justice  therefore  has  not  jurisdiction 
of  the  cause. 

Steavens  v.  Bass. 
An  action  upon  an  arbitration  note  for  more  than  £20,  is  not  ap- 

Pealable,  if  neither  the  original  matters  submitted  or  the  award 

amounts  to  £20. 

Action  on  a  note  for  £20  on  interest,  dated  15th  January 
A.  D.  1788,  given  to  oblige  the  defendant  to  abide  an  award. 
AVrit  is  dated  the  2d  of  April  A.  D.  1788,  and  demands  £30 
damages. 

Plea  in  abatement  of  the  appeal  —  That  the  original  mat- 
ters of  controversy  submitted,  did  not  exceed  £20:  That  the 
sum  awarded  is  but  £13  5s.  5d.  Which  facta  were  admitted; 
and  said  plea  in  abatement  was  judged  sufficient. 

The  statute  is  —  That  in  any  action  brought  to  be  heard 
and  tried  by  any  County  Court,  wherein  the  value  of  the  debt, 
damage,  or  matter  in  dispute,  shall  exceed  the  value  of  £20, 
an  appeal  shall  be  allowed  to  the  next  Superior  Court.  Here 
the  award  is  the  only  matter  in  dispute,  although  the  action  is 
upon  the  note,  according  to  the  principles  laid  down  in  the  last 
case;  and  the  original  matters  submitted,  and  the  sum 
awarded,  do  not  amount  to  £20. 

Abel,  Sheriff,  v.  Bennet. 
An  escape  by  a  prisoner,  who  has  the  liberties  of  the  yard,  is  a  neg- 
ligent  escape,   and   where   the   ere<lltor's   remedy   against   the 
sheriff  is  baiTed,  nominal  damages  only  are  given. 

Action  on  a  note,  conditioned,  that  Sarali  Ferress  should 

abide  a  faithful  prisoner,  who  was  in  gaol  on  an  execution. 

Breach  alleged,  is  —  That  she  escaped  on  the  2 2d  of  April  A. 

D.  1785. 
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Plea  in  bar  —  That  said  Sarah  did  inadvertently  go  about 
thirty  feet  over  the  limits  of  said  prison;  yet  he  says,  that  she 
immediately  returned  into  the  confines  of  said  prison  and  i*e- 
quested  the  plaintiff  to  receive  and  hold  her  in  gaol,  on  said 
execution;  but  he  wholly  refused  to  receive  or  hold  her:  And 
that  more  than  two  years  had  elapsed  since  said  escape;  and  by 
the  Statute  of  Limitations  in  such  cases,  the  creditor  is  barred 
of  any  recovery  against  the  plaintiff.    Demurrer. 

Judgment  —  That  the  plea  is  insufficient,  and  for  the  plain- 
tiff to  recover:  and  nominal  damages  only  were  given,  on  the 
gi'ound  that  the  plaintiff  waa  not  liable  to  the  creditor. 

The  escape  was  a  negligent  escape  in  the  sheriff,  and  it  was 
a  breach  of  the  condition  of  said  note.  The  sheriff  undoubt- 
edly had  his  election,  either  to  make  fresh  pursuit  and  reclaim 
his  prisoner,  or  to  take  his  remedy  upon  the  bond;  but  neither 
the  prisoner  nor  the  bondsman,  in  such  case,  could  oblige  the 
sheriff  to  receive  her,  after  the  escape. 

In  the  case  of  Jones  v.  Sheriff  Abbey,  Wiadham  Superior 
Court,  March  term,  1789,  adjudged  —  That  the  escape  of  a 
prisoner  who  hath  the  liberties  of  the  yard  on  bond,  is  a  neg- 
ligent escape,  only  in  the  sheriff. 

Embra  v.  Silliman  and  White. 

Service  of  an  attachment  by  reading  or  leaving  a  copy,  good  to  hold 
to  triaL 

Action  against  both  by  writ  of  attachment  and  served  on 
White  by  a  copy.  Plea  in  abatement  —  That  neither  his  per- 
son or  estate  had  been  attached. 

Judgment  —  Plea  insufficient.  The  defendant  cannot  com- 
plain that  he  has  not  been  attached.  Legal  notice  is  all  that 
is  necessary  for  the  purpose  of  trial,  and  this  was  given  him. 
See  Seers  v.  Blakesly,  ante. 
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Smith  v.  Purdy. 
Interest  not  recoverable  in  an  action  of  boolt-debt,  by  an  agreement 
made  more  than  three  years  before  action  was  brought. 

Action  of  debt  on  book  for  supporting  a  pauper,  etc.  upon  a 
special  undertaking  by  the  defendant,  as  one  of  the  overseers 
of  the  poor,  for  the  space  of  five  years  and  eight  months,  and 
the  interest.     Issue  to  the  court. 

Judgment  —  That  the  defendant  does  owe  the  plaintiff,  etc. 
and  that  he  recovered  the  principal  of  the  debt  But  the  in- 
terest resting  upon  a  pai-ol  agreement  of  more  than  three  years' 
standing  is  barred  by  the  Statute  against  Frauds  and  Perjuries. 

XlCIIOLS  V.   PlXLY. 
A  license  from  the  town  to  erect  a  mill  dam,  no  justification  in  an 
action  for  a  private  nuisance. 

Action  of  the  case  for  a  nuisance  in  Poquannock  river,  etc. 
by  erecting  a  grist  mill  and  dam,  etc.     Not  guilty  to  the  jury. 

The  defendant  relied  much  upon  a  license,  which  he  had 
obtained  from  the  town  of  Stratford,  in  whose  bounds  said 
stream  and  dam  is,  to  erect  said  mill  and  dam. 

By  the  Court.  The  license,  however  it  may  estop  the  town 
from  proceeding  against  the  dam  as  a  common  nuisance,  it  can 
be  no  excuse  or  justification  for  an  injury  done  to  private 
property.    And  verdict  and  judgment  was  for  the  plaintiff. 
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Fliming,  Execltor  of  M'Donald,  v.  Bates. 
It  is  inadmissible  for  a  defendant  to  file  a  bill  of  usury  against  an 

obligation,  after  a  trial  by  Jury  and  a  new  trial  granted. 
The  defendant  is  not  admissible  as  a  witness  to  substantiate  his 

bill,  filed  upon  the  statute. 

"Writ  of  Error,  complaining  that  he  commenced  an  action 

against  said  Bates  to  the  County  Court,  on  a  note  given  to  said 

M'Donald:     That  said  Bates  plead  in  bar  of  said  action,  that 

there  was  included  in  and  secured  by  said  note  more  than  law- 

17 
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ful  interest,  by  tlie  eorrupt  agreement  of  the  parties;  and  that 
said  note  by  force  of  the  statute,  was  void  —  on  which  facts 
the  parties  were  at  issue  to  the  jury;  wlio  found  that  there  was 
not  inchided  in  and  se<*ur(Kl  by  said  note  more  tlian  the  lawful 
interest,  etc.  and  found  for  the  plaintiff  to  recover  the  sum  of 
§247  IGs.  lawful  money  damages  and  his  cost.  That  said 
Eates  afterwards  preferred  his  petition  for  a  new  trial  in 
said  cause,  on  the  ground  of  having  missed  his  plea;  for  that 
he  ought  to  have  filed  liis  bill  of  usury  on  the  second  day  of 
the  court,  instead  of  pleading  in  bar  of  the  action,  and  prayed 
for  a  new  trial  in  order  that  he  might  file  his  complaint,  etc. 
That  said  County  Court  granted  him  a  ne\^  trial;  and  said 
cause  was  entered  aiid  continued  to  the  court  holden  on  the 
fourth  Tuesday  of  ^larch,  A.  D.  1788;  and  on  the  second  day 
of  said  court,  said  Bates  filed  his  complaint  against  said  note, 
whi(»h  said  couii  admitted,  and  proceeded  to  search  out  the 
truth  of  the  complaint,  by  the  oath  of  the  defendant,  said 
M'Donald  being  dead;  and  thereupon  said  court  considered 
and  gave  judgment  that  said  note  was  usurious  and  oppressive, 
and  for  the  plaintiff  to  recover  only  the  principal  due  on  said 
note,  exclusive  of  the  interest. 

Errors  assigned  were  —  1st.  That  no  new  trial  was  grant- 
able  in  such  a  case,  and.  for  such  a  cause.  2d.  That  said  court 
ought  not  to  have  permitted  the  defendant  to  have  filed  his 
complaint  as  aforesaid;  nor  admitted  him  to  his  oath  to  prove, 
it,  contrary  to  the  verdict  of  the  jury,  the  said  original  prom- 
isee being  dead.    Plea  —  Xothing  erroneous. 

Judgment  —  ^Manifest  error. 

By  the  Court.  The  statute  made  to  prevent  the  taking  of 
unlawful  interest,  provides  two  remedies  for  the  mischief; 
and  the  defendant  has  his  election,  either  to  charge  the  usury 
directly  and  avoid  the  security  wholly,  or  to  file  his  complaint 
on  the  second  day  of  the  court's  sitting  and  thereby  lay  a 
foundation  for  the  court  to  proceed  to  search  out  the  truth,  by 
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the  oath  of  the  parties,  or  in  any  other  way  proper  for  a  Court 
of  CTianeery :  And  if  the  plaintiff  shall  refuse  to  be  examined 
upon  oath,  he  shall  be  nonsuited;  and  if  upon  such  inquiry 
said  obligation  is  found  to  be  usurious,  the  whole  of  the  in- 
terest shall  be  expunged  and  judgment  be  given  for  the  prin- 
*ci[)al  sum  due  on  the  note  only.  But  the  defendant  cannot 
avail  himself  of  both  remedies. 

The  complaint  must  be  filed  on  the  second  day  of  the  court, 
to  which  the  suit  is  brought  and  not  after.  The  granting  of 
the  new  trial  for  the  purpose  of  filing  his  complaint  was  per- 
fectly idle;  and  allowing  him  to  file  it  at  the  time  and  in  the 
manner  it  was  done,  is  directly  against  the  statute;  and  then 
admitting  the  defendant  a  witness  to  substantiate  his  own  de- 
fense is  contrary  to  the  rules  of  proceeding  in  cliancery  — 
would  endanger  all  written  securities —  and  tend  to  defeat  the 
guards  provided  by  law  against  frauds  and  perjuries. 

This  judgment  was  affirmed  in  the  Supreme  Court  of  Errors. 

Salisbuky  v.  Fairfield. 
A  ward  has  right  to  reside  with  his  guardian  and  such  residence 
gains  no  settlement. 

Action  to  recover  pay  for  supporting  one  Samuel  Allen  a 
pauper.     Issue  to  the  jury. 

Tlie  i>auper  was  bom  in  A.  D.  1757;  his  parents  were  then 
settled  in  Fairfield;  afterwards  his  father  died.  HLs  grand- 
father, who  also  was  settled  in  Fairfield,  took  guardiansliip  of 
him  in  A.  D.  17G4.  Ilis  mother  married  another  husband, 
whose  name  was  Allen,  and  was  also  settled  in  Fairfield.  In 
A.  D.  1766  his  mother  and  her  husband  removed  to  Stamford; 
and  in  A.  D.  17G8  his  grandfather  and  guardian  removed  with 
him  to  Stamford,  he  then  being  eleven  years  old ;  and  he  lived 
with  his  guardian  in  Stamford  until  he  wa-s  fourteen  years  of 
age,  when  he  chose  a  guardian,  and  was  bound  an  apprentice 
to  a  master  settled  in  Stamford. 

The  question  was  —  Whether  the  pauper  had  gained  a 
settlement  in  Stamford.    Verdict  for  the  plaintiffs. 
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And  by  the  Court.  The  pauper's  residing  in  Stamford  as 
an  apprentice  gained  no  settlement;  and  his  residing  there 
with  his  guardian  three  years,  gained  no  settlement,  neither 
in  right  of  his  guardian,  nor  in  his  own  right  by  commorancy; 
he  was  not  a  subject  of  being  warned,  nor  might  he  be  parted 
from  his  guardian  during  his  minority;  his  residence  therefore 
in  Stamford  was  of  necessity,  and  not  by  the  approbation  of 
the  town  of  Stamford. 

This  judgment  was  affirmed  in  the  Supreme  Court  of  Errors. 

IIuRD  y.  Flkmixg,  Exec  uxor  of  M'Donald. 

Action  of  book-debt  lies  for  money  paid  on  a  note  that  hatb  not  been 
applied,  and  the  interest 

Action  of  debt  on  book.  Plea  —  Owe  nothing.  Issue  to 
the  jury.    Book  was  for  £45  paid  to  the  deceased  on  a  note. 

The  defendant  objected  to  the  plaintiff's  being  admitted  a 
witness  to  pro\'e  the  article  charged:  But  by  the  court  he  was 
admitted,  on  the  ground  of  precedents;  the  case  of  Prentice  v. 
Phillips,  adjudged  at  Hartford,  was  cited;  and  a  bill  of  ex- 
ceptions was  filed. 

The  plaintiff  testified  —  That  he  paid  the  money  to  said 
deceased  and  took  of  liim  a  receipt,  which  he  had  lost:  That 
the  whole  sum  of  the  note  on  wluch  he  paid  it,  had  been  re- 
covered of  him  with'  the  interest. 

Verdict  for  plaintiff  to  recover  the  principal  sum  with  in- 
terest. 

Writ  of  error  was  afterwards  brought  to  the  Supreme  Court 
of  Erroi's  on  the  bill  of  exceptions  and  judgment  was  affirmed. 

This  was  extending  the  remedy  by  action  on  book,  very  far 
indeed.  It  is  enabling  the  plaintiff,  under  the  fonn  of  this 
action,  to  introduce  himself  a  witness  to  prove  payment,  made 
upon  a  note  or  bond;  which  will  render  the  security  of  debts 
by  specialty  less  safe. 

The  case  of  Prentice  v.  Phillips  was  relied  on,  tried  at  Hart- 
ford adjourned  Superior  Court,  Xovember  A.  D.  1785,  which 
was  an  action  on  book  for  £200  hard  money,  paid  on  the  1st 
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of  ilay  A.  D.  1776  to  the  daughter  of  said  PJiillips,  on  ac- 
count of  a  note  he  held  against  Prentice,  and  which  had  not 
been  applied.  Plea  was,  owe  nothing.  Issue  to  the  jury.  It 
was  objected,  that  this  was  not  a  proper  article  to  be  charged  on 
book;  and  as  there  was  no  other  article  charged,  the  book 
ought  not  to  go  to  the  jurj^;  and  that  the  plaintiff  ought  not 
to  be  admitted  to  testify  to  it.  Both  objections  were  overruled. 
The  book  and  the  plaintiff  were  admitted,  and  the  plaintiff 
recovered  principal  and  interest. 


HABTFOBD  COUNTY,  SEPTEMBEB  TERM,  A.  D.   1789. 

Hudson  and  Goodwin  v.  Fatten. 

The  printing  copies  of  a  book  for  another  and  on  his  copyright,  is 
the  same,  as  tliough  the  other  had  printed  them  for  himself. 

Action  upon  the  statute,  entitled  an  act  for  the  encourage- 
ment of  literature  and  genius;  for  bringing  into  this  state  and 
selling  1,500  copies  of  Webster's  Institute  of  English  Gram- 
mar, of  which  they  claimed  the  copyright;  contrary  to  the 
statute,  and  in  violation  of  their  right,  and  demanding  the 
penalt}^     Plea  not  guilty.     Issue  to  the  jury. 

The  case  was — The  plaintiffs  had  purchased  of  Mr.  Webster 
the  copyright  of  his  Institute  of  English  Grammar,  to  print 
and  vend  in  this,  and  in  all  the  New  England  states,  and  in 
the  state  of  Vermont;  to  pay  £5  for  every  thousand  they  should 
sell.  One  Campbell  purchased  of  said  Webster  the  copyright 
to  print  and  sell  as  many  as  he  could  in  a  certain  given  time, 
in  the  state  of  New  York,  for  £60.  Campbell  employs  the 
plaintiffs  to  strike  off  2,000  copies  for  him  in  sheets,  he  to  pay 
for  the  printing  and  paper;  which  they  did,  and  sent  them  to 
him  in  Xew  York;  the  defendant  goes  to  Xew  York,  purchases 
1,500  of  them  in  sheets,  of  Campbell,  brings  them  to  Hart- 
ford, binds  and  sells  them. 

Question  was  —  Whether  tliis  was  a  proceeding  contrary  to 
the  statute:  Verdict  for  plaintiffs  and  £100  damages,  and 
accepted  by  the  court;  for  although  the  plaintiffs  printed  them 
at  Hartford,  yet  they  were  for  Campbell,  and  wjyon  his  cojjy- 
right,  and  to  be  sold  in  the  state  of  New  York;  it  was  therefore, 
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the  same  as  though  Campl)ell  had  printed  them,  in  Xcw  York, 
on  his  own  right,  and  the  defendant  had  introduced  them  here. 

State  v.  Shaw  axd  Six  Otheks. 
An  officer,  in  a  pro«eciitiou  for  a  crime,  after  making  known  his 

business,  and  demanding  admittance  may  break  open  the  door, 

in  order  to  make  an  arrest. 
Persons  joined  in  a  ooniphiint  against  whom  there  is  no  evidence; 

may  be  admitted  as  witnesses. 

Information  for  a  riot.  Xot  guilty  plead.  Issue  to  the 
court.  Shaw  was  an  officer,  had  a  warrant  against  one  Allen 
for  lewd  behavior;  Allen  had  given  out  high  threatening^ 
against  Shaw:  Shaw  took  these  people  with  him  to  assist  him 
in  taking  of  Allen ;  as  he  had  constantly  avoided  him.  After 
making  knoA\Ti  his  btisiness,  and  demanding  admittance  into 
the  house,  being  refused,  he  broke  the  door,  and  entered  the 
house  with  two  of  his  assistants;  the  othei's  did  nothing,  but 
remained  out  doors. 

A  motion  was  made,  after  the  evidence  for  the  state  was 
through,  to  introduce  said  attendants  as  A\itnesses,  against 
whom  there  was  no  evidence,  but  their  going  with  Shaw  by 
his  command  to  the  house.  The  court  took  time  to  consider 
of  it,  and  was  of  opinion  that  their  going  with  Shaw  by  his 
command,  and  being  present  when  he  broke  said  doors,  under 
the  circiunstances  was  doing  nothing  that  was  unlawful;  and 
they  were  admitted,  and  the  defendants  found  not  guilty,  and 
dismissed  without  cost. 

Daxa  v.  Roberts. 
A  Jur>'man  may  not  converse  with  any  pei'son  not  of  the  Jury,  upon 
the  merits  of  a  canse  under  consideration.     A  Juryman  whose 
conduct  Is   impeached   by   a  motion   in   an'est  may   not   be   a 
witness. 

Verdict  for  the  plaintiff.  Motion  in  arrest  of  judgment, 
that  one  of  said  jurors  while  they  had  the  cause  under  con- 
sideration, related  to  a  Mr.  Merrils,  the  full  state  of  the  case, 
and  of  the  evidence  on  l)oth  sides;  the  facts  being  proved,  the 
court  set  aside  the  venlict. 
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By  the  CorRT.  Tlie  principal  guard  upon  jurors  in  this 
state,  is,  their  oath  and  their  virtue  —  if  they  are  suffered  to 
enter  into  conversation  with  people  respecting  the  causes  they 
have  under  consideration,  the  purity  of  trials  by  jury,  the 
great  barrier  of  liberty  and  justice  will  be  corrupted;  it  ought 
therefore  to  be  guarded  mth  the  most  vigilant  attention.  The 
juror,  was  not  admitted  to  testify  upon  the  motion,  either  to 
criminate  or  exculpate  himself.     1  Dum.  11;  1  Str.  6-12. 

Beacher  v.  Hart. 
A  constable  may  not  be  chosen  out  of  the  month  of  December,  only 
in  ease  of  death  or  removal. 

Error.  Beacher  sued  Hart  on  a  note;  Seth  LoAvis  served 
the  writ  as  constable. 

The  defendant  plead  in  abatement  —  That  said  Lewis  was 
not  constable,  and  had  no  right  to  serve  said  writ;  plaintiff^ 
replied  that  he  was  not  chosen  at  the  annual  meeting  in  De- 
cember, but  that  said  annual  meeting  was  adjourned  into  the 
month  of  Januaiy,  and  that  he  was  then  chosen  constable  and 
sworn;  to  this  reply  the  defendant  gave  no  answer  although 
moved  for,  and  the  County  Court  gave  judgment,  that  said 
Le^vis  was  not  chosen  constable  in  the  month  of  December,  but 
in  the  month  of  January,  and  said  choice  was  illegal  and  void, 
and  that  said  writ  abate. 

Errors  assigned  were  —  1st.  That  the  court  ought  to  have 
ordered  the  defendant  to  have  answered  said  reply.  2d.  That 
said  writ  ought  not  to  have  been  abated. 

Judgment  —  Kothing  erroneous. 

By  the  Court.  Regularly  in  every  action  at  law,  an  issue  in 
fact  or  in  law,  ought  to  be  joined,  in  order  to  a  decision;  but 
the  practice  has  been  othenvise  in  pleas  of  abatement,  and  a 
plea  unanswered  has  been  considered  as  demurred  to;  and  it  is 
evident  the  County  Court  considered  these  pleadings  in  that 
light,  for  the  court  found  the  facts  in  the  reply  to  be  in- 
sufficient. 

The   statute   is   express,    that   constables,    and   other   town 


136  HARTFOKD  COUNTY, 

Brick  et  al.,  Executors,  v.  Read. 

officers,  shall  be  chosen  in  the  month  of  December,  and  be 
sworn;  and  certain  duties  are  enjoined  upon  them  to  perform 
in  the  month  of  January;  and  the  act  relating  to  constables  is 
express  that  constables  shall  be  chosen  and  sworn  before  the 
1st  day  of  January;  and  in  case  any  town  by  death  or  re- 
moval of  the  constable  or  constables  thereof,  shall  become 
wholly  destitute  of  such  officer,  such  town  shall  assemble  forth- 
with and  proceed  to  tlie  choice  of  a  constable  or  constables,  to 
supply  the  vacancy  so  made,  who  sliall  be  sworn,  etc.  Had 
tlie  to^vns  a  right  to  choose  their  constables  in  any  other  month 
than  December,  the  provision  of  this  act  would  have  been  un- 
necessar5^ 

Brick  et  al..  Executors  of  Brick,  v.  Reed. 
In  trover,  if  the  effect  of  tbe  suit  is  to  recover  the  thing  demanded, 
the  plaintiff  sliall  have  full  cost,  although  the  jury  found  the 
special  damages  under  forty  shillings. 

Action  of  trover  for  an  execution  of  £41.  Plea  not  guilty 
to  the  jury. 

The  debtors  in  said  execution  were  poor;  the  defendant  was 
an  officer  and  received  said  execution  with  discretionary  orders; 
he  collected  £24  and  indorsed  it  on  the  execution,  and  had  paid 
to  the  plaintiffs  £1 2 ;  the  execution  was  demanded  of  the  de- 
fendant and  refused,  and  after  the  action  was  commenced  the 
execution  was  returned  and  received  by  the  plaintiffs. 

The  jury  found  the  defendant  guilty,  and  twelve  shillings 
damages  which  was  accepted  by  the  court;  Dyer  and  Root, 
JJ.,  dissented,  upon  the  principle  that  the  jury  ought  to  have 
given  in  damages  the  £12,  which  he  had  received  and  indorsed, 
and  had  not  paid  to  the  creditor;  and  saved  another  suit:  For 
the  refusal  was  a  conversion  of  the  money  received,  as  w^ell  as 
of  the  execution  on  wliicli  it  was  received  and  indorsed. 

An  objection  was  made  to  allowing  any  more  cost  than 
damages;  by  the  court  full  costs  must  be  allowed  for  the  effect 
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of  the  suit  was  a  recovery  of  the  execution,  as  well  as  the 
twelve  sliillings  given  by  the  jury  for  special  damages. 

Watson  v.  Gaylord. 

A  biU  of  usury  filed  against  a  mortgage  deed  on  a  petition  for  fore- 
closure, may  be  reoelved  as  an  answer  or  a  cross- bill. 

Petition  in  chancery  to  foreclose  the  equity  of  redemption 
in  certain  mortgaged  premises. 

The  respondent  on  the  second  day  of  the  court  filed  his 
complaint;  alleging  that  more  than  lawful  interest  was  in- 
cluded in,  and  secured  by  said  mortgage,  and  prayed  the  aid  of 
the  petitioner's  oath;  the  petitioner  objected  to  receiving  it: 
The  court  on  consideration  determined  that  as  the  petition 
was  in  chancery,  the  defendant  had  right  to  answer  or  file  hia 
cross-bill,  and  to  have  the  benefit  of  the  petitioner's  oath. 

The  petitioner  objected  against  being  examined  on  oath 
touching  said  usury,  because  if  true  it  would  expose  him  to  a 
penalty:  But  by  the  court  the  objection  was  overruled,  and 
the  petitioner  withdrew  his  petition. 

State  v.  Worthingtok. 

Upon  a  remonstrance  to  a  return  of  auditors  the  court,  will  Inquire 
of  the  auditors  upon  what  principles  they  made  out  the  balance. 

Return  of  auditors  in  an  action  of  account.  Remonstrance 
—  That  the  auditors  had  made  a  mistake,  by  charging  the 
state  a  large  sum  in  good  money  nominally,  which  was  paid  by 
said  Worthington  in  depreciated  bills.  Objection  was  made 
as  to  any  inquiry,  respecting  those  facts;  the  court  determined 
and  did  inquire  of  the  auditors  the  principles  upon  which  they 
made  out  the  balance. 

And  said  return  was  accepted. 
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Dixon  v.  Pierce. 
Where  a  Judgment  is  sevei-able  it  may  be  reversed  In  part.    The 
illetgal  part  of  a  bill  of  cost  reversed  and  the  judgment  affirmed 
as  to  the  damages  and  legal  costs. 

Error.  Pierce  brouglit  an  action  to  the  County  Court; 
against  Dixon,  for  riding  over  his  daughter,  a  minor,  whereby 
she  was  much  hurt,  and  he  put  to  cost  in  her  cure.  Verdict 
and  judgment  was,  that  the  plaintiff  in  said  action  recover 
fourteen  shillings  damage,  and  cost:    Cost  taxed  at  £5  17s.  3d^ 

Error  assigned  —  That  no  more  cost  than  damages  ought 
to  have  been  allowed.     Plea  nothing  erroneous. 

Judgment  —  Manifest  error;  and  judgment  reversed  as 
to  the  cost  over  the  sum  of  the  damages. 

This  is  a  case  within  the  statute,  where  no  more  cost  than- 
damages  is  to  be  recovered;  and  as  the  severance  may  be  made, 
the  court  reversed  the  judgment  only  as  to  that  part  which  was- 
illegal,  viz.  all  the  cost  over  the  sum  of  the  damages. 

Dewit  v.  Baldwin. 
A  garnishee  may  give  in  evidence  upon  the  scire  facias,  what  the 

absconding  debtor  had  said,  to  disprove  his  owing  him.     The 

plaintiff  may  introduce  other  evidence,  besides  the  garnishee, 

to  prove  his  indebtedness. 
An  issue  joined  by  the  parties  upon  a  scire  facias  against  a  garnishee, 

may  be  tried  by  the  Jury. 

Scire  Facias  against  Baldwin  as  debtor  to  one  Dimock,  an 
absent  absconding  debtor.  Issue  was  closed  to  the  jury. 
Question  was  put  to  the  court,  whether  such  a  caiise  might 
be  tried  by  the  jury.     By  the  court  it  may. 

The  question  was  —  Whether  Baldwin  owed  Dimock;  what 
Dimo(?k  had  said  previous  to  any  controversy  -was  admitted  to 
be  given  in  evidence  by  the  defendant,  to  prove  that  he  did 
not  owe  him;  on  the  groimd  that  the  plaintiff  stood  in 
Dimock's  right:  and  the  plaintiff  was  allowed  to  produce  other 
evidence  besides  the  defendant's  testimony,  to  prove  the  in- 
debtedness of  the  defendant,  taking  a  distinction  between 
the  ease  in  chancers'  where  the  petitioner  calls  upon  the  re- 
spondent to  disclose  upon  oath,  and  where  the  law  lets  a  party 
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in  to  testify  for  the  benefit  of  both;  one  is  by  the  act  of  the 
plaintiff,  the  other  by  act  of  law. 

Stores  v.  Stores. 
An  order  drawn  by  the  plaintiff  on  a  third  person,  for  value  received 
in  favor  of  the  defendant,  and  delivered  to  him,  may  be  charged 
on  book,  and  the  plaintiff  be  allowed  to  swear  to  it. 

Action  of  debt  by  book.  Pica  —  owe  nothing.  Issue  to 
jury.  The  book  consisted  of  tw'o  articles;  one  for  cash  paid 
£4,  and  one  for  an  order  drawn  in  favor  of  the  defendant,  on 
William  Campbell,  for  £60  value  received. 

Question  to  the  court  —  Whether  such  an  order  may  be 
charged  on  book;  and  whether  the  plaintiff  may  be  admitted 
to  swear  to  it,  when  in  the  writing  he  has  acknowledged  that 
he  has  received  the  value. 

By  the  Court.  The  order  may  properly  be  charged  on 
book,  and  the  plaintiff  be  allowed  to  swear  to  it,  it  being  an 
article  of  commerce;  there  is  a  wide  difference  between  an 
action  brought  upon  an  order  or  bill  of  exchange,  and  an 
action  brought  for  an  order  or  bill  of  exchange. 

Elderkin  v.  Elderkin". 
An  action  In  the  name  of  a  bankrupt,  whose  property  is  all  assigned 
to  trustees,  is  not  sustainable  upon  a  note  taken  before  the 
bankruptcy. 

Action  on  note,  executed  at  Koxbury  in  the  Massachusetts,, 
payable  to  plaintiff  or  order,  where  notes  are  negotiable,  and 
there  indorsed  to  Thomas  Lee;  said  note  dated  20th  October 
1770. 

Before  the  commencing  of  this  suit  the  plaintiff  obtained 
an  act  of  bankruptcy  in  his  favor,  and  all  his  property  was 
assigned  to  trustees.  Plea  —  Full  payment.  Issue  to  the 
court.  Objection,  that  this  action  cannot  be  maintained  in 
the  plaintiff's  name:  By  the  court  it  cannot;  and  it  was 
withdrawn.  » 

But  the  court  was  of  opinion  —  That  an  action  might  be 
maintained  by  Mr.  Lee,  the  indorsee  in  his  own  name,  as  the 
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note  was  executed  and  indorsed  in  the  state  of  Massachusetts, 
where  by  law  it  was  negotiable. 

NEW  LONDON   COUNTY,   SEPTKMBEB   TEBU,    1789. 

Maples  and  Monroe  v.  Peck. 
In  an  action  by  an  officer,  for  jroods  taken  in  execution,  upon  a 
special  undertaking  of  the  defendant  to  lieep  and  redeliver  them; 
it  is  not  necessary  to  aver  that  he  posted  them,  nor  that  the 
judgment  remains  in  force  unsatisfied. 

Error.  Peck  was  an  officer,  had  an  execution  in  favor 
of  Marcia  Maples  against  said  Monroe  and  others  to  serve  and 
collect  —  he  levied  it  on  some  cattle,  the  property  of  Monroe, 
and  was  about  to  post  them,  and  upon  the  request  of  the  de- 
fendants he  delivered  said  cattle  to  them  to  keep,  and  took 
their  promise  in  writing  to  deliver  them  to  him  on  the 
day  of  upon  his  demand,  as  by  said  receipt  or  writing, 

etc.  That  they  never  delivered  said  cattle,  although  specially 
demanded  on  said  day;  whereby  he  is  become  liable  to  pay 
said  execution,  to  his  damage  £90.  Demurrer.  Judgment 
of  the  Common  Pleas  —  Tliat  the  declaration  was  sufficient. 

Errors  assigned  were  —  1st.  It  appears  that  the  cattle  were 
the  property  of  Monroe,  one  of  the  defendants;  and  it  doth 
not  appear  that  said  Peck  ever  posted  said  cattle  as  the  law 
directs.  2d.  There  is  no  averment  in  the  declaration  that 
said  judgment  and  execution  remain  unpaid  and  unreversed. 
Plea  —  Nothing  erroneous. 

Judgment  —  That  there  is  nothing  erroneous  in  the  judg- 
ment complained  of. 

By  the  Court.  The  action  is  brought  upon  a  special,  un- 
dertaking and  promise.  The  presumption  is,  that  the  officer 
has  done  his  duty,  unless  the  contrary  is  averred.  The  allega- 
tions supposed  to  be  wanting  in  the  declaration,  are  not  neces- 
sary; and  if  the  defendants  would  avail  themselves  of  them, 
they  ought  to  have  plead  the  pajonent  or  reversal  in  bar,  and 
that  the  goods  were  returned  to  the  owner.  Same  point 
adjudged  in  an  action  brought  by  Hartshorn,  an  officer,  upon 
a  receipt  for  a  hors?i  taken  on  execution,  against  Halsey,  at 
New  London,  September  1784. 

This  judgment  was  affirmed  in  the  Supreme  Court  of  Errors. 
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Cheesborough  V.  Clark  and  Fannixg. 
It  is  no  objection  to  the  title  under  the  levy  of  an  execution,  that  it 

was  tal^en  out  sooner  than  it  was  agreed  to  have  been  — nor 

that  one  of  the  appraisers,  was  tenant  to  the  defendant;  where 

both  parties  knowingly  agreed  to  have  him. 
By  next  assistant,  etc.  to  be  applied  to,  to  appoint  an  appraiser,  is 

not  to  be  understood  strictly  the  nearest,  but  one  near  by  in  the 

same  town. 

Action  of  ejectment.  Plea  not  guilty  to  jury.  Plaintiff's 
title  —  The  levy  of  an  execution  upon  said  Fanning's  land; 
to  which  levy,  three  exceptions  were  taken  by  the  defendant: 
1st.  That  by  a  vn*itten  agreement  the  execution  was  not  to 
have  been  taken  out  so  soon  by  two  months,  as  it  was.  2d. 
That  William  Williams,  Esq.  who  appointed  one  of  the  ap- 
praisers, was  not  the  nearest  justice  to  the  land  who  could 
judge  bet^veen  the  parties.  3d.  TTiat  the  appraiser  chosen  by 
the  debtor,  and  agreed  to  by  the  creditor  was  tenant  to  the 
debtor,  and  not  an  indifferent  person. 

By  the  Court.  As  to  the  first  exception  such  agreement 
between  the  parties  is  not  admissible  on  this  issuo  to  defeat 
the  title.  By  next  justice,  in  the  statute  is  not  meant  strictly 
the  nearest,  but  some  one  in  the  town  where  the  land  lies.  As 
to  the  third  exception,  there  is  no  law  that  excludes  a  tenant 
from  being  an  appraiser  of  land,  taken  on  execution;  and 
where  the  parties  having  knowingly  and-  understandingly 
agreed  upon  him,  as  in  the  present  case,  both  parties  knew 
he  was  tenant;  they  are  estopped  to  say  he  is  not  indifferent, 
especially  the  debtor,  whose  tenant  he  was,  and  who  chose  him. 

Verdict  and  judgment  for  the  plaintiff. 

CnuRcn,  Executor  of ,  v.  Kiiodes. 

Accord  and  satisfaction  cannot  be  given  in  evidence  under  the  plea 
of  full  payment. 

AcTiox  on  note.      Plea  full  payment.      Issue  to  the  court. 

The  defendant  proved  that  he  sold  and  delivered  a  quantity 
of  cheese  to  the  testator,  more  than  to  the  amount  of  said  note, 
which  was  agreed  to  be  received  on  said  note. 

Judgment  for  the  plaintiff  —  Because  the  proof  did  not 
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answer  the  issue;  he  ought  to  have  plead  it  by  way  of  accord 
and  satisfaction;  no  collateral  article  can  be  payment  of  a 
money  debt,  although  it  may  be  delivered  and  received  in 
satisfaction  by  the  accord  and  agreement  of  the  plaintiff. 

Vail  v.  Mumford. 
Indebitatus  assumpsit  will  not  lie  upon  a  Judgment.    It  is  no  defense 
to  an  action  against  an  absconding  debtor  that  the  persons 
copied,  are  not  his  agents  or  factors. 

Action  of  hnlchitatus  assumpsit  upon  a  judgment  brought 
against  IMuniford,  as  an  absconding  debtor  —  setting  forth  the 
judgment,  execution  and  a  return  of  non  est  upon  it  —  also, 
it  is  averred,  that  said  ilumford  had  secreted  his  property, 
and  had  absconded;  whereupon  the  defendant  became  liable, 
etc.  did  assume,  etc.  copies  were  directed  to  be  left  with  cer- 
tain persons  who  were  agents,  factors,  etc.  of  said  Mumford. 

Plea  in  bar  —  That  said  persons  were  not,  nor  are  agents, 
etc.  to  the  defendant.     Demurrer. 

Judgment  —  Plea  sufficient,  uix)n  the  ground  solely  of  the 
insufficiency  of  the  declaration;  for  indebitatus  assumpsit 
will  not  lie  upon  a  judgment.  Cower  128.  For  it  is  no 
objection  to  the  plaintiffs  having  judgment  against  the  de- 
fendant, that  the  persons  copied  are  not  his  agents  and  factors. 

MixoR  V.  Knowles. 
No  damages  are  to  be  given  in  a  prosecution  on  the  statute  for  a 
forcible  entry  «nd  detainer. 

Error  to  reverse  a  judgment  of  two  justices  on  an  informa- 
tion qui  tarn,  for  a  forcible  entry  and  detainer,  wherein  the 
court  awarded  damages  to  the  party. 

Judgment  reversed  as  to  the  damages  only. 

The  statute  Ls  —  That  the  party  grieved  shall  recover  treble 
damages  and  cost  by  action  of  trespass,  etc.  but  no  damages 
are  to  be  given,  on  such  information,  for  the  forcible  entry,  etc. 

XoYEs  V.  Moor. 
An  agreement  concerning  lands  executed  on  one  part,  is  not  within 
the  Statute  of  Frauds  and  Perjuries. 

AoTiox  of  assumpftit,  declaring  —  That  in  April  last,  the 
defendant  applied  to  the  plaintiff  to  procure  for  him  a  deed 
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from  John  Bacon  and  wife  of  a  tract  of  land,  particularly  de- 
scribed, through  which  ran  a  stream  of  water,  and  the  privi- 
lege of  raising  the  water  three  feet  higher,  than  a  dam  then 
standing  on  Joshua  Powei's's  land;  and  projx)sed  and  engaged 
that  in  case  the  plaintiff  would  procure  for  him  said  deed, 
he  would  give  his  note  for  such  sum  as  Messrs.  Seldon,  Eli 
and  Lewis  should  appraise  it  to  be  worth ;  to  which  the  plaintiff 
Agreed,  and  promised  to  procure  said  deed  from  said  Bacon 
and  wife  of  said  land  and  privilege,  for  the  defendant,  on  or 
before  the  second  Tucsdav  of  June  then  next;  and  the  de- 
fendant  in  consideration  thereof,  assumed  and  promised  to 
give  his  note  to  the  plaintiff,  upon  said  deed's  being  procured 
for  the  sum  it  should  be  estimated  to  be  worth  by  said  Seldon, 
etc.  And  the  plaintiff  says  that  said  Seldon,  etc.  estimated 
it  to  be  worth  £83  law^id  money;  and  before  said  second 
Tuesday,  viz.  on  the  10th  of  said  June,  he  procured  and 
offered  and  tendere<l  to  the  defendant  a  good  authentic  deed 
of  said  land  and  privilege  from  said  John  Bacon  and  wife, 
and  ever  since  hath  stood  ready  to  deliver  said  deed,  and  in 
all  things  hatJi  performed  on  his  part;  and  the  defendant 
refused  to  give  his  note  as  aforesaid,  or  in  any  way  or  manner 
to  perform  his  promise,  etc.  damage  £100,  per  writ  dated 
2d  of  October  A.  D.  1788. 

Plea  in  bar  —  That  said  contract  was  for  the  transferring 
of  lands  and  for  no  other  consideration  and  was  not  reduced 
to  writing,  nor  any  memorandum  thereof  made;  and  by  the 
Statute  to  Prevent  Frauds  and  Perjuries  no  action  is  main- 
tainable upon  it.     Demurrer  to  the  plea. 

Judgment  —  Plea  insufficient. 

By  the  Court.  This  action  is  not  within  the  statute; 
which  extends  to  executory  agreements  and  not  to  agreements 
executed  on  one  part  as  this  is;  nor  does  the  law  mean  to  put 
it  in  the  power  of  the  defendant  to  take  advantage  of  his  own 
wrong  to  impose  a  gross  fraud  upon  the  plaintiff,  aa  would  be 
the  case,  if  after  the  plaintiff  had  procured  a  deed  from  said 
Bacon,  etc.  to  the  defendant  and  paid  or  given  security  for 
the  land,  the  defendant  might  be  at  liberty  to  depart  from 
his  agreement. 
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This  statute  is  nearly  a  copy  of  a  statute  in  Great  Britain, 
made  the  29th  of  Charles  II.  almost  100  years  before;  which 
by  a  long  course  of  decisions  had  obtained  a  settled  meaning 
and  constiniction,  with  which  the  legislature  of  Connecticut, 
it  must  be  supposed,  were  acquainted;  and  which  will  afford 
much  light  in  the  construction  of  ours.  That  a  parol  agree- 
ment concerning  land,  executed  on  one  part  is  not  within 
either  the  letter  or  the  spirit  of  the  statute  which  contemplated 
parol  agreements,  merely .  executory,  is  clear;  for  where  the 
money  is  paid,  or  the  deed  is  given,  and  the  agi-eement  exe- 
cuted on  one  part,  natural  justice  requires  that  the  other  part 
should  be  performed: — And  in  such  case,  the  proof  of  the 
agreement  does  not  stand  upon  parol  evidence  only;  but  upon 
the  execution  on  one  part. 

Accordingly  it  was  adjudged  at  New  Haven,  February 
term,  A.  D.  1773,  in  an  action  of  assumpsit^  brought  by 
Submit  Tainter  against  Joseph  Brockway,  declaring  that  in 
consideration  of  £600  lawful  money,  which  the  plaintiff  prom- 
ised to  pay  the  defendant  for  a  certain  farm,  described  in  the 
declaration,  and  of  $3  earnest  money  in  part  received  by  him, 
he  assumed  and  promised  to  give  her  a  deed  of  said  farm  in  a 
fortnight,  etc.  wliich  he  had  not  done.  The  defendant  plead 
the  statute  in  bar;  and  that  said  agreeuient  was  by  parol  and 
no  memorandum  made  of  it  in  writing;  and  a  demurrer  to 
the  plea.  The  judgment  was  —  That  the  plea  was  sufficient; 
the  agreement  sot  forth  in  the  declaration,  is  clearly  within 
the  statute,  and  the  payment  of  tlie  $3  earnest  money,  as  it 
is  called,  is  not  such  an  execution  on  one  part,  as  to  take  it  out 
of  the  statute. 

And  it  was  determined  at  Hartford  adjourned  Superior 
Court,  A.  D.  1777,  on  a  writ  of  error,  brought  by  Oliver  Clark 
V.  William  Brown  and  wife,  to  reverse  a  judgment  of  the 
County  Court,  in  an  action,  Brown  and  wife  v.  Clark;  de- 
claring that  in  consideration  of  a  deed  of  a  certain  piece  of 
land  executed  to  said  Clark,  by  the  wife  of  said  Brown,  when  a 
fcDW  sole;  said  Clark  assumed  and  promised  to  pay  her  £14 
lawful  money,  which  he  had  never  performed.      The  de- 
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fendant  demurred  to  the  declaration,  and  judgment  of  the 
County  Court,  that  the  declaration  was  sufficient,  and  for  the 
plaintiff  to  recover. 

Errors  assigned  —  1st.  That  there  is  no  direct  averment 
that  said  deed  was  ever  delivered.  2d.  That  the  promise  is 
by  parol  and  within  the  Statute  to  Prevent  Frauds  and  Per- 
juries. » 

Judgment  of  the  Superior  Court  —  That  there  is  nothing 
erroneous,  in  the  judgment  complained  of.  For  upon  a 
general  demurrer  advantage  is  not  to  be  taken  of  the  statute, 
for  there  may  be  a  memorandum  in  writing  which  may  be 
produced  in  evidence,  that  is  not  alleged  in  the  declaration. 
But  further,  this  action  is  not  within  the  statute;  for  it  is  not 
laid  upon  the  parol  agreement  only,  but  upon  the  agreement 
executed  on  one  part.  Gilb.  Court  Chancery,  231;  1  Bac. 
Ab.  74  and  75;  2  Stra.  785;  1  Blac.  Rep.  600;  and  Chap- 
man V.  Allin,  adjudged  at  Windham,  March  Term,  A.  D. 
1788,  Kirby's  Reports  399. 

This  judgment  of  Xoyes  v.  Moor  was  reversed  in  the  Su- 
preme Court  of  Errors.  The  reasons  have  not  been  given  as 
I  have  been  able  to  find. 

MUMFOttl)  ET  AL.  V.   BuEL. 

A  note  executed  on  Saturday  night,  between  the  hours  of  11  and  12 
p.  m.  is  good. 

Erkor  to  reverse  a  judgment  of  the  County  Court,  in  an 
action  brought  by  Buel  v.  Mimiford,  on'a  note,  dated  the  31st 
of  May,  A.  D.  1788. 

Plea  in  bar  —  That  said  31st  of  May  was  Saturday,  and 
that  after  the  setting  of  the  sun,  and  the  darkness  had  com- 
prehended the  light  on  said  day,  said  Buel  caused  said  Mum- 
ford  to  be  taken  on  an.  execution  in  his  favor;  and  to  procure 
said  Mumford^s  release  from  said  arrest,  said  note  was  given 
and  executed  between  the  hours  of  eleven  and  twelve  at  night; 
which  time  was  part  and  parcel  of  the  Sabbath  or  Lord's  day, 
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and  is  void.  Demurrer — Judgment  of  Uie  County  Court 
that  said  plea  is  insutiicient,  and  for  the  plaintiff  to  recover. 

Error  assigned  —  That  said  County  Court  ought  to  have 
adjudged  said  plea  sufficient. 

Judgment  —  Nothing  erroneous. 

By  the  Court.  All  people  agree,  that  the  artificial  or  solar 
day  is  the  Sabbath;  and  that  the  Sabbath  includes  the  whole 
of  the  natural  day  of  twenty-four  hours  —  but  whether  it  in- 
cludes the  evening  and  night  preceding,  or  any  part  of  it,  or 
the  evening  and  night  succceiling,  is  a  matter  about  Tvhich 
mankind  differ;  and  undoubtedly  the  law  meant  to  allow  them 
liberty  of  conscience,  in  case  they  do  not  disturb  others. 

The  law  forbids  all  secular  business  upon  the  Lord's  day, 
under  a  penalty;  it  forbids  all  diversions  and  assembling  to- 
gether at  taverns,  and  in  the  streets  on  Saturday  evenings 
after  sunset;  on  the  Lord's  day;  and  on  Sabbath  day  even- 
ings: By  this  it  is  clear  that  the  legislature  meant  by  Lord's 
day,  the  artificial  day,  and  all  arrests  made  on  the  Lord's  day, 
are  declared  to  be  void.  This  transaction  being  at  a  time 
when  the  statute  has  not  forbid  the  doing  of  secular  business, 
nor  declared  it  to  be  void;  the  court,  cannot  adjudge  it  to  be 
so;  especially  as  it  would  be  to  enable  the  defendant  to  take 
advantage  of  his  own  wrong  act,  to  injure  the  plaintiff. 


Brewster  v.  Towk  of  Norwich. 

The  property  of  goods  la  vested  in  the  defendant  by  the  plalntiflTs 
recovering  pay  of  him  for  them  — and  an  action  of  book-debt 
will  lie  for  tliem. 

Action  of  debt  on  book.  Plea  owe  nothing.  Issue  to  the 
pry. 

The  jury  found  that  the  plaintiff  had  in  his  hands  four 
barrels  of  beef,  the  property  of  the  defendants,  for  which  he 
gave  his  receipt;  that  in  A.  D.  1784,  he  delivered  said  beef 
to  the  defendants'  order,  but  did  not  take  up  his  receipt;  that 
the  defendants  brought  a  special  action  of  the  case  upon  said 
receipt,  and  re(»overed  for  said  beef,  and  refer  the  question 
of  law  upon  the  facts  aforesaid,  to  the  court,  whether  the 
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defendants  are  indebted  to  the  plaintiff  for  said  beef,  and 
wliether  it  may  be  recovered  in  tliis  action. 

Uhe  court  is  of  opinion  —  That  the  law  is  so  upon  the  facta 
aforesaid,  that  said  beef  is  chargeable  on  book,  and  recoverable 
in  tliis  action;  the  defendants  having  recovei'ed  on  the  re- 
ceipt pay  for  said  beef,  the  property  thereby  was  vested  in 
the  plaintiff;  and  they  having  received  it  by  delivery  of  the 
plaintiff,  are  justly  indebted  for  it. 


MIDDLESEX  COUNTY,  JANXT^BY  TEBM,  A.  D.   1790. 

Hon.  Eliphalet  Dyer,  Esq.,  Chief  Judge. 

[Appointed  upon  Judge  Law's  appointment  to  the  office  of  District  Judge.] 

Judges. 

Hon.  Andrew  Adams,  Esq.,  Hon.  Charles  Chauncy,  Esq., 
Hon.  Jesse  Root,  Esq.,  Hon.  Erastus  Wolcott,  Esq. 

Champion  v.  Spencer  et  al. 

t 

In  a  writ  of  partition,  the  plaintiff  must  set  fortli  the  right  and 
proportion  he  is  entitled  to  in  the  estate,  as  a  third,  a  fifth,  etc. 

AVrit  of  Partition;  declaring  that  the  plaintiff  and  de- 
fendants were  owners  as  tenants  in  common,  of  about  200  acres 
of  land  in  East  Haddam,  and  particularly  described,  in  such 
manner  and  proiwrtion  that  the  plaintiff  liad  right  to  have 
aparted  and  set  out  to  hun,  in  severalty,  14  acres  110  rods, 
equal  in  quality,  situation,  and  privilege,  with  the  rest  of 
paid  land,  and  that  the  defendants  have  right  to  the  remainder, 
etc. 

Plea  in  abatement  —  1st.  That  the  plaintiff  has  not  set  out 
the  proportions  which  the  defendants  have  right  to,  among 
themselves.  2d.  The  declaration  doth  not  state  the  propor- 
tion which  the  plaintiff  is  entitled  to —  but  a  certain  quantity 
of  land  which  may  be  impracticable  to  be  set  out  to  him. 

Judgment  —  That  the  plea  is  sufficient,  upon  the  last  ex- 
ception: It  being  immaterial  and  unnecessary  to  set  out 
the  defendants'  proportions  among  themselves,  for  they  may 
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not  with  a  severance;  but  the  plaintiff  ought  to  have  set 
forth  the  proportion  he  is  entitled  to  have  and  hold  in 
severalty. 

Sage  v.  Alsop. 

A  special  indebitatus  assumpsit  will  lie  for  money  paid  by  mistake  in 
a  settlement. 

Special  action  of  indebitatus  assumpsit  for  £221  7s.  9d., 
paid  by  mistake,  in  a  settlement  of  accoimts  in  December 
A.  D.  1767,  and  receipts  passed. 

The  action  judged  to  lie,  and  a  recovery  had  by  verdict  of 
the  jury. 
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Miles  v.  Troop. 

On  a  plea  In  abatement  of  an  appeal  because  the  value  of  the  mat- 
ters In  dispute  was  under  £20  —  parol  evidence  to  prove  the 
value,  not  admissible. 

Action  of  assumpsit  for  2,000  feet  of  oars,  which  the 
defendant  received  to  sell,  and  promised  to  account  for  the 
avails;  value  £30;  damage  demanded  £40. 

Plea  in  abatement  of  the  appeal  —  That  tlie  oars,  the  only 
matter  in  dispute  wore  not,  nor  are  of  the  value  of  £20;  and 
oifered  parol  evidence  to  prove  the  value. 

By  the  Court.  The  evidence  was  not  admitted;  and  the 
plea  judged  insufficient:  It  must  appear  from  the  record, 
what  the  value  of  the  debt,  damage,  or  other  matter  in  dis- 
pute is,  and  the  court  will  never  go  into  proof  to  find  the 
value,  which  is  the  province  of  the  jury  or  triers  to  do  upon 
a  hearing  on  the  merits. 

Smittt  v.  Bradley. 
What  the  law  enjoins  to  be  done,  need  not  be  Inserted  In  the  writ. 

AcTTOx  of  assumpsit.  Plea  in  abatement  —  That  the 
writ  contains  no  direction  to  the  officer  to  return  it.  Judg- 
ment —  Plea  insufficient  —  The  law  requires  him  to  return  it. 


JANUARY  TERM,  A.  D.  1790.  149 

Netleton,  Administrator,  v.  Buckingham. 


Byard  \\  Stewart. 

The  garnishee  must  be  personally  in  court  to  testify  upon  a  scire 
facias,  if  required  by  the  plaintiff. 

Scire  Facias  against  Stewart  as  garnishee:  Stewart  put 
in  his  plea,  and  sent  his  account  witli  his  deposition  annexed, 
which  was  objected  to — and  by  the  court  it  cannot  be  re- 
ceived; for  by  law"  the  plaintiff  has  right  to  have  Mm  present 
in  court,  to  cross  examine. 

Netleton,  AdmixIvSTrator  of  Samuel   Netleton,  v. 
buckixgha3i. 

A  defendant  cannot  take  advantage  of  the  parts  of  an  award,  which 
resx)ects  othere  and  not  himself.  If  it  be  good,  as  it  respects 
him,  he  must  perform  it. 

Error  to  reverse  a  judgment  of  the  County  Court,  in  an 
action  brought  by  said  administrator  against  said  Bucking- 
ham, upon  a  submission  and  an  award,  between  the  plaintiff 
and  defendant  and  the  other  heirs  of  said  Samuel  Netleton  — 
demanding  of  the  defendant  £19  7s.  9d.  the  sum  awarded  for 
him  to  pay;  alleging  that  the  other  heirs  had  performed  their 
respective  parts  of  the  award.  The  defendant  prayed  oyer 
of  the  submission  and  award,  and  set  them  out  upon  the 
record  and  then  demurred  to  the  declaration. 

The  exceptions  taken  under  the  demurrer,  were  to  'parts 
of  the  award  which  did  not  respect  the  defendant,  but  the 
other  heirs  who  had  performed  it.  Judgment  of  the  County 
Court  was  —  Tliat  the  declaration  was  insufficient,  etc. 

Error  assigned  —  That  said  declaration  ought  to  have  been 
sufficient.      Plea  —  Nothing  erroneous. 

Judgment  —  3klanif est  error. 

By  the  Court.  It  is  not  competent  for  the  defendant  to 
take  advantage  of  any  irregularity  or  obscurity  in  the  award 
which  respects  other  parties,  and  which  they  do  not  complain 
of,  and  have  performed,  when  said  award  so  far  as  it  respects 
him  is  mutual,  certain,  and  final. 
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It  is  no  cause  of  an*est,  that  the  jury  have  found  a  verdict  upon 
insufficient  evidence.  A  promise,  which  arises  by  operation  of 
law,  is  not  within  tlie  Statute  of  Frauds  and  Perjuries. 

Action  of  the  case,  declaring  —  That  on  the  29th  of  April 
1781  the  defendant  received  of  the  plaintiff  a  pay-table  order 
for  £200  in  state  bills,  wliich  he  received  of  Col.  Champion 
and  was  accountable  to  liiin  for;  that  the  defendant  in  con- 
sideration thereof,  promised  to  account  to  Col.  Champion  for 
it;  that  he  hath  never  accounted  to  said  Champion  for  it,  but 
the  plaintiff  hath  been  compelled  to  pay  said  Champion  for 
said  order  damage  £l»-53.  Issue  to  tlie  jury  on  the  plea  of 
nouasK^mupsit,  and  verdict  for  plaintiff. 

Defendant  moves  in  arrest,  the  insufficiency  of  the  declara- 
tion, being  upon  a  parol  promise  made  in  A.  D.  1781,  more 
than  three  yeai-s  before  the  date  of  the  plaintiff's  \^Tit.  And 
by  the  Statute  against  Frauds  and  Perjuries  said  action  is  not 
maintainable. 

Judgment  —  That  the  motion  in  arrest  is  insufficient. 

By  the  Court.  It  is  no  cause  of  arrest  that  the  jury  have 
fonnd  tlieir  verdict  upon  insufficient  evidence,  for  they  are 
judges  of  the  weight  of  evidence.  Woodruff  v.  Whittlesey, 
Kirby,  61.  The  consideration  of  the  promise  is  laid  to  have 
been  in  April  A.  D.  1781,  but  the  promise  did  not  arise  until 
the  plaintiff  was  compelled  to  pay  Col.  Champion  said  order; 
and  it  was  a  promise  or  obligation  which  the  law  raised  from 
the  natural  equity  of  the  transaction,  and  not  within  said 
statute. 

BUEL  Y.    FaBRTCK  et  AL. 
To  entitle  the  City  Court  to  Jurisdiction,  it  must  appear,  that  the 
plaintiflf  or  defendant  was  acutally  residing  within  the  city, 
when  the  cause  of  action  arose. 

Action  of  assault  and  battery,  brought  to  the  City  Court, 
New  Haven.  Plea  in  abatement  —  That  there  is  no  direct 
averment  that  either  of  the  parties  were  actually  living  and 
residing  in  said  city  at  the  time  said  cause  of  action  arose. 

Juderment  —  Plea  insufficient.  Although  it  is  necessary 
to  entitle  the  City  Court  to  jurisdiction  that  this  should  appear ; 
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Smitli  V.  Isaacs. 

yet  the  eoiirt  was  of  opinion,  that  the  averments  in  the  declara- 
tion amounted  to  that. 

Sloan's  x\ppeal  from  Pkobate, 
Appeal  from  probate  judgment  disaffirmed,  uo  cost  aUowed. 

Appeal  from  a  judgment  of  the  Court  of  Probate,  making 
distiibution  of  Daniel  Mansfield's  estate.  Judgment  of  the 
Court  of  Probate  disaffirmed,  and  no  cost  allowed;  upon  the 
ground  that  an  appeal  from  probate  is  in  nature  of  a  writ  of 
error;  and  it  would  in  ordinary  cases,  be  unreasonable  the 
party  should  pay  cost  for  tlie  error  of  the  judge  —  but  when 
it  appears  that  the  mistake  is  caused  by  the  fraud  or  negli- 
gence of  the  adverse  party,  it  would  be  reasonable  to  allow 
cost. 

Hall  v.  Fitch,  Sheriff. 
A  bondsman  may  be  relieved  by  an  audita  querela,  against  the  debt 

in   a   judgment   recovered   against    him,    for   the    escape   of   a 

prisoner:  where  the  original  creditor's  light  of  action.  Is  barred 

against  the  sheriCF,  by  the  Statute  of  Limitation. 

Audita  Querela,  praying  to  be  relieved  from  a  certain 
execution  which  the  sheriff  had  against  him;  which  was  ob- 
tained upon  a  bond,  conditioned  that  one  Cook  should  abide 
a  faithful  prisoner,  on  the  ground  that  the  sheriff's  right  of 
recovering  the  money,  arose  from  his  liability  to  the  creditor;  ..-jjf: 
and  that  the  creditor's  right  of  recovering  against  the  sheriff,  "'  '  - 
in  this  case,  was  extinguished  and  barred  by  law. 

Judgment — That  he  be  relieved  as  to  the  debt  in  the 
execution  only.     1  Bac.  Ab.  108;  Cro.  Ja.  337. 

Smith  v.  Isaacs. 
Title  to  lands  by  a  fifteen  years*  possession,  may  be  acquired,  un- 
der certain  circumstances,  without  being  actually  inclosed  by  a 
fence. 

Action  of  ejectment  for  a  piece  of  land.  Plea  not  guilty. 
Issue  to  the  jury. 

Case  was  —  Deodat  Johnson  owned  a  tract  of  land  contain- 
ing this  and  as  much  more  lying  together  with  it:  The  de- 
fendant and  Benjamin  Douglass  late  of  Xew  Haven,  pur- 
chased of  said  Johnson  the  whole  of  said  lands  toween  them, 
each  paid  one-half  of  the  purchase  money  and  were  to  have 
one-half  of  the  land:     That  for  some  reasons,  a  deed  was  given 
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of  the  whole  land  to  said  Douglass:  That  said  Douglass  and 
Isaacs  soou  after  and  more  than  fifteen  years  before  the  date 
and  impetration  of  the  plaintiff's  WTit,  run  a  division  line  be- 
tween their  several  parts  and  improvements,  and  that  said  land 
has  ever  since  been  used,  inipix)ved  and  possessed  by  the  de- 
fendant, in  severalty,  excluding  said  Douglass  and  all  claiming 
under  him  and  all  othera  therefrom;  and  said  Douglass  and 
those  claiming  under  him  have  improved  the  other  moiety  up 
to  said  division  line  in  severalty,  but  no  fence  was  ever  erected 
on  said  line. 

Question  of  law  upon  the  facts  aforesaid  was  —  Whether 
this  was  such  a  possession  under  all  the  circumstances  as  barred 
the  plaintiff  by  force  of  the  statute.  Verdict  for  the  de- 
fendant. 

By  the  Court.  The  reason  wliich  the  statute  goes  upon  is, 
that,  a  fifteen  years'  possession,  taking  all  the  profits,  and  hold- 
ing all  others  out,  and  the  owner,  being  under  no  incapacity, 
looking  on,  and  making  no  claim  or  challenge,  during  that 
period,  furnishes  the  strongest  evidence,  arising  from  the  acts 
of  both  parties,  that  the  right  of  property  is  in  the  possessor, 
and  all  persons  are  estopped  from  laying  claim  to  it.  Lands 
being  inclosed  within  a  fence,  is  evidence,  though  not  the 
only  evidence,  of  the  possessor's  having  appropriated  it  to 
himself  in  exclusion  of  all  others;  for  this  may  be  proved 
bv  other  evidence,  as  the  case  mav  be  circumstanced,  and  as 
the  present  case  is. 

Judgment  for  the  defendant. 

State  v.  Orsborx. 

On  an  information  for  passlnj?  counterfeit  money,  no  evidence  of  Its 
belnff  coimterfoit  Is  ndmissible.  except  the  confession  of  the 
prisoner,  until  the  money  is  produced  in  court. 

Inform  ATTox  for  passing  a  counterfeit  sixteen -penny  piece. 
Trial  to  tlie  jury. 

The  piece  of  money  was  not  produce<l;  it  was  objected,  that 
no  evidence  ou^ht  to  be  received  respecting  the  piece  being 
counterfeit,  unless  the  piece  was  produced  in  court. 

Bv  the  Court.      The  evidence  is  not  admissible. 
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Lockwood  V.  Knap. 
7AIBFIELD  COUNTY,  JANXTABY  TEBM,  A.  D.   1790. 

Bexedict  t.  Hoit,  a  Constable. 

In  an  action  for  an  escape  upon  an  execution,  If  a  receipt  is  taken, 
no  appeal  lies. 

Action  for  an  escape;  declaring,  that  he  delivered  to  the 
defendant  an  execution  which  issued  from  the  County  Court, 
against  Lawi-ence,  to  execute  and  collect,  and  took  his 

receipt  therefor  in  writing,  dated,  etc.  That  the  defendant 
levied  said  execution  on  the  body  of  said  Lawrence,  and 
suffered  him  to  escape,  etc.  said  execution  was  for  more  than 
£20. 

Plea  in  abatement  of  the  appeal  —  That  there  was  a  receipt 
given  for  said  execution,  which  is  set  forth  in  the  declaration. 

Judgment  —  Plea  sufficient;  for  the  statute  in  such  case 
is  express  that  no  appeal  shall  be  allowed. 

LOCKWOOD  V.  KXAP. 

The  court  will  not  lend  their  aid  to  assist  a  party  in  an  illicit  trauEh 
action. 

Action  of  debt  by  book.  Issue  to  jury.  The  book  was 
for  a  quantity  of  goods,  about  £1200  worth,  which  were 
smuggled  out  of  l^ew  York  in  A.  D.  1781,  when  the  enemy 
were  in  possession  of  it.  Lockwood  had  a  commissioned  boat 
under  the  government,  and  upon  a  preconcerted  plan,  the 
goods  were  to  be  sent  out,  and  Lockwood  was  to  take  them 
and  have  them  condemned,  for  which  he  was  to  receive  £100, 
he  accordingly  took  them,  libeled  and  had  them  condemned, 
for  which  he  received  his  £100,  and  all  charges,  and  delivered 
the  goods  to  tlie  defendant  under  this  color  of  a  sale;  he 
charged  the  defendant  in  debt  for  them,  and  now  bring-s  this 
action. 

Verdict  for  the  defendant,  and  accepted  by  the  court  — 
The  justice  of  the  plaintiff's  claim  is  very  doubtful;  but  it  is 
clear  that  it  was  an  illicit  transaction,  to  which  this  court  will 
give  no  aid. 
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M'Doimld  V.  Hobby  et  al. 


M'DoNALD  V.  Hobby  et  al.  Sp:lectmex  of  Greenwich. 

In  a  prosecution  for  maintenance  of  a  bastard  child,  by  the  select- 
men, the  deposition  of  the  mother,  taken  before  any  suit  was 
commenced,  and  without  notifying  the  defendant  who  lived 
within  six  miles,  is  not  admissible  evidence,  although  the  mother 
Is  dead. 

Error,  to  reverse  a  judgment  of  the  County  Court,  in  a 
prosecution  instituted  by  said  selectmen,  in  their  own  names, 
for  maintenance  of  a  bastard  cliild,  said  to  have  been  begotten 
by  said  Lewis,  on  the  body  of  one  Elizabeth  Ferriss,  a  pauper, 
since  deceased. 

In  the  trial  of  said  cause  tlie  plaintiffs  offered,  and  the 
court  admitted,  although  objected  to,  the  deposition  of  said 
Elizabeth,  taken  by  Justice  Mead,  before  any  complaint  was 
exliibited;  the  adverse  party  not  cited  nor  present;  although 
he  lived  within  six  miles  of  the  justice:  The  court  also  ad- 
mitted said  justice  to  testify  that  said  Elizabeth  did  at  the 
time  aforesaid  on  oath,  charge  said  Lewis  with  being  the  father 
of  said  bastard  child;  the  said  Elizabeth  being  dead.  A  bill 
of  exceptions  was  filed. 

Errors  assigned  were  —  That  said  court  ought  not  to  have 
admitted  said  deposition;  nor  said  Justice  Mead,  to  testify 
what  she  had  sworn  before  him. 

Plea  —  Xothing  erroneous.      Judgment  —  Manifest  error. 

By  the  Court.  The  deposition  of  said  Elizabeth  was  ex- 
trajudicially  and  illegally  taken,  and  could  never  have  been 
admitted  as  evidence;  and  her  death  could  not  help  the  matter. 

This  judgment  was  affirmed  in  the  Supreme  Court  of  Errors. 
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Town  of  Canaan  v.  Town  of  Salisbury. 
LITCHFIELD  COUNTY,  FEBBXTABY  TEBM,  A.  D.   1790. 

Scott  v.  State. 
New  trial  granted  on  an  information  for  passing  counterfeit  money, 
on  tlie  ground  of  new-discovered  evidence. 

A  NEW  trial  was  granted  on  the  petition  of  said  Scott,  who 
was  convicted  last  court  of  passing  counterfeit  money,  on  the 
ground  of  having  discovered  new  evidence. 

Hawley  v.  County  of  Litchfield. 

In  an  action  for  an  escape  through  the  insuflaclency  of  the  gaol^ 
special  damages  only  were  given. 

Action  for  the  escape  of  Benajah  Ilawley,  who  was  in 
prison  on  an  execution,  and  escai>ed  through  the  insufficiency 
of  the  gaol:  Judgment  against  the  county,  and  for  £20,  the 
special  damages  only ;  the  execution  being  for  a  much  greatei" 
sum.  See  Staphorse  v.  County  of  Xew  Haven,  August  Term, 
A.  D.  1789. 

Ratcliff  v.  Dewit. 

An  action  on  book  depending,  is  no  bar  to  the  defendant's  suing  the 
plaintiff  on  book.  » 

Action  of  debt  on  book.  Plea  in  abatement  —  An  action 
commenced  by  the  defendant  against  tlie  plaintiff,  before  the 
date  and  impetration  of  the  plaintiff's  writ,  which  is  now 
depending. 

Judgment  —  Plea  insufficient. 

And  by  the  Court.  Although  a  defendant  in  an  action 
of  book  may  recover  the  balance  due  to  him;  yet  a  debtor  on 
book  may  commence  an  action  on  purpose  to  prevent  his 
creditor  from  attaching,  to  secure  his  debt;  or  bring  his  action 
before  a  justice,  where  he  can  recover  but  £4;  or  if  brought 
to  the  County  Court,  he  may  lay  his  damage  so  low,  as  to 
prevent  an  appeal. 

Town  of  Canaan  v.  Town  of  Salisbury. 
A  bastard  child  is  settled  with  the  mother. 

Action  for  supT>orting  Tom,  a  bastard  child.  Issue  to  the 
jurv. 
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St.  John  V.  Smith. 

The  case  was  —  The  mother  of  Tom  was  settled  in  Salis- 
bury; she  went  from  that  place  pregnant  with  Tom  to  Norfolk, 
was  warned  out;  and  as  she  was  traveling  back  through 
Canaan  to  Salisbury,  Tom  was  bom  in  Canaan,  and  is  a 
bastard.    . 

Question  was  —  Whether  Tom  was  settled  in  Canaan, 
where  bom,  or  in  Salisbury  with  his  mother.  Verdict  for 
plaintiffs. 

And  by  the  Couet.  Although  by  the  laws  of  England, 
a  bastard  is  settled  where  born,  unless  the  mother  is  illegally 
thrust  out;  yet  by  the  laws  of  this  state,  a  bastard  is  settled 
with  the  mother,  and  this  is  agreeable  to  the  law  of  nature 
and  reason. 

St.  John  v.  Smith. 

A  debt  assigned  is  the  property  of  the  assignee,  and  not  liable  to 
the  creditors  of  the  assignor. 

Audita  Querela  to  be  relieved  against  three  executions, 
in  favor  of  said  Smith,  against  him,  for  £59  lis.  8d.  in  all; 
issued  on  judgments  obtained  in  March,  A.  D.  1787.  Sheriff 
Lord  had  executions  at  that  time  in  his  hands  against  said 
Smith  to  that  amount,  which  had  run  out,  and  he  become 
liable  to  pay:  Smith  verbally  agreed  and  assigned  over  said 
judgments  and  executions  against  said  St.  John,  to  said  Lord 
for  his  indemnity,  and  to  pay  him,  which  said  Sheriff  Lord 
accepted;  and  said  Smith  afterwards  absconded  out  of  this 
state:  Huffman  and  Watson,  creditors  to  said  Smith,  com- 
menced suits  against  him,  and  copied  St.  John  as  debtor  to 
said  Smith,  and  were  prosecuting  said  suits  to  recover  the 
money  of  said  St.  John:  Sheriff  Lord  had  taken  out  said 
three  executions,  and  levied  them  on  the  property  of  said  St. 
John.  Now  he  brings  this  writ  to  be  relieved  against  the 
levy  of  said  executions,  on  the  groimd  that  he  was  liable  to 
Huffman  and  Watson. 

Plea  —  not  guilty.  Judgment  —  That  the  defendant  is 
not  sn^ilty. 

Two  questions  were  made  —  1st.  Whether  a  debt  by  exe- 
cution may  be  assigned  by  parol  agreement  so  as  to  transfer 
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the  property  —  2d.  Whether  a  debt  assigned  is  liable  to  the 
creditors  of  the  assignor  who  has  absconded. 

By  the  Court.  As  to  the  debtor,  it  is  immaterial  to  whom 
he  pays  the  debt;  provided  he  is  thereby  discharged.  The 
parol  assignment  is  good  between  Lord  and  Smith  to  au- 
thorize Lord  to  collect  the  money  and  convert  it  to  the  pay- 
ment of  the  debt  due  to  him  from  Smith,  and  Smith  can  never 
recover  it  from  him;  and  St.  John  being  compelled  by  the 
executions  to  pay  said  debt,  must  be  thereby  exonerated. 
HuflFman  and  Watson  afterwards  attaching  the  debt  did  not 
alter  the  situation  of  it,  which  before,  in  equity  at  least,  was 
the  property  of  Lord;  and  it  would  be  very  unreasonable  to 
take  money  from  one  honest  creditor,  who  has  a  prior  right,  to 
give  it  to  another.  Besides,  Huffman  and  Watson  can  have 
no  better  right  than  Smith  had  at  the  time  of  leaving  their 
copies  in  service,  at  which  time  Smith  had  no  right  at  all. 

This  point  was  determined  on  a  special  verdict  above  forty 
years  ago  at  Hartford,  in  the  case  of  Wells  v.  Pitkin,  sheriff. 
One  Josiah  Troop  was  indebted  to  Chamberlain  —  assigned 
to  him  a  note  against  Amos  Fellows  and  absconded.  Wells 
at  the  same  time  had  an  execution  against  Troop.  Chamber- 
lain recovered  a  judgment  and  e^^ecution  in  Troop's  name  on 
the  assigned  note  —  put  it  into  an  officer's  hands  —  Wells 
had  his  execution  renewed  and  put  it  into  the  same  officer's 
hands,  and  ordered  him  to  levy  it  upon  the  money  which 
he  received  on  the  execution  that  was  assigned  to  Chamber- 
lain, which  said  officer  refused  to  do  and  returned  said  Wells's 
execution  non  est.  The  action  was  brought  for  a  false  return. 
Upon  these  facts  the  judgment  of  the  court  was  —  That  the 
defendant  was  not  guilty. 

And  in  the  case  of  Redfield  v.  Hillhouse,  determined  at 
New  Haven,  August  A.  D.  1774;  which  was  —  Isaac  Colton 
assigned  a  note  a^inst  Hull  to  William  Colton,  in  payment 
for  a  horse.  William  delivered  the  note  to  Hillliouse  as  an 
attorney  to  collect  —  who  collected  the  money.  Redfield  in- 
stituted his  suit  against  Isaac  Colton  as  an  absconding  debtor, 
copies  Hillhouse,  and  recovers  a  judgment  against  .said  Isaac, 
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Lord,  Sheriff,  v.  Parmela. 

takes  out  an  execution  and  has  it  returned  non  est,  and  then 
brings  his  scire  facias  against  Hillhouse.  Question  was  — 
Whose  was  the  property  of  the  money  at  the  time  of  leaving 
said  copy.  Judgment  of  the  court  —  That  said  Hillhouse 
was  not  agent  and  factor  to  said  Isaac,  etc.  The  property  of 
the  money  being  in  William  Colton,  the  assignee. 

Skeldon  v.  County  of  Litchfield. 

An  action  at  law  wiU  not  Ue  against  a  county,  but  a  petition  on  the 
statute.  ( 

Action  on  a  protested  order,  drawn  by  the  County  Court 
upon  the  county  treasurer,  in  favor  of  the  plaintiff.  De- 
mm'rer  to  the  declaration,  on  the  ground  that  an  action  at 
common  law  will  not  lie  against  the  county;  but  that  the 
plaintiff^s  remedy  is  by  petition  to  the  County  Court,  agree- 
able to  the  statute  rcvspecting  prisoners  escaping  through  the 
insufficiency  of  the  gaol. 

Judgment  —  That  the  declaration  is  insufficient. 

Lord,  sheriff,  v.  Parmela. 

The  sheriff  has  no  right  to  take  a  bond  that  his  prisoner  shaU  abide 

in  gaol,  until  he  pays  the  gaoler  for  his  board. 
The  sum  claimed  by  the  plaintiff  on  trial,  to  remain  unpaid,  being 

under  £20  has  no  influence  upon  the  right  of  appeal. 

Action  on  bond  for  £130,  conditioned  that  one  Sharp 
should  abide  a  faithful  prisoner  and  not  depart  said  gaol 
until  he  had  paid  said  execution,  sheriff's  and  gaoler's  fees, 
and  also  paid  the  gaoler  for  victualing  him,  etc.  Damage 
£130.     Plea  vil  debet     Issue  to  the  jury. 

It  was  admitted  on  the  trial  that  the  execution  and  lawful 
fees  were  paid;  but  that  there  remained  due  about  £4  for 
victuals,  lx)ard,  etc. 

By  the  Court.  That  part  of  the  condition  is  illegal  and 
void ;  and  verdict  was  for  the  defendant. 

Plaintiff  moved  in  arrest  —  That  no  more  than  £4  was 
claimed  to  be  due;  which  did  not  bring  the  cause  within  the 
jurisdiction  of  this  court,  the  cause  was  appealed  by  the  de- 
fendant. 
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Smith,  Executor,  v.  Marshall  et  al. 

Judgment  —  That  the  motion  in  arrest  is  insufficient.  The 
bond  and  demand  is  £130.  The  plaintiff's  admission  upon 
the  trial,  that  the  execution  and  cost  was  paid,  supersedes  the 
necessity  of  proof,  but  doth  not  alter  the  jurisdiction  of 
the  court,  which  appears  of  record,  nor  the  right  of  the  parties. 
Besides,  it  would  be  allowing  the  plaintiff  to  take  advantage 
of  his  own  wrong. 

Leavet  and  Two  Others  v.  Sherman. 

An  action  will  not  Ue  In  favor  of  three  partners  in  trade,  for  an 
iUegal  arrest  and  Imprisonment  of  two  of  tliem,  upon  an  obliga- 
tion given  by  tliem  all,  unless  It  appears  that  they  are  injured 
in  their  Joint  interest. 

Action. of  the  case,  declaring  —  That  on  the  8th  of  July 
A.  D.  1787  they  were  neighbors  to  the  defendant  and  dwellers 
in  the  town  of  Washington,  in  this  state,  and  had  sufficient 
estate  there  to  pay  all  their  debts;  that  the  defendant  wickedly 
and  maliciously,  intending  to  injure  the  plaintiffs  in  their 
interest  and  reputation,  caused  two  of  them  to  be  publicly 
an-ested  in  the  streets  of  Xew  York,  in  a  suit  brought  before 
the  City  Court,  upon  an  obligation  for  £170,  executed  by 
them  jointly,  to  the  defendant  —  whereby  they  were  injured 
in  their  persons,  reputation  and  property,  to  their  damage, 
etc.    The  defendant  demurred  to  the  declaration. 

Judgment  —  That  the  declaration  is  insufficient. 

By  the  Court.  Two  of  the  plaintiffs  being  arrested  in 
Xew  York  is  no  cause  why  the  other,  who  was  not  arrested, 
should  join  in  this  action  for  a  personal  injury.  And  their 
being  joint  traders  cannot  help  the  matter,  unless  they  had 
sho^vn  that  they  had  sustained  some  special  injury  in  their 
trade  and  concerns,  which  they  have  not  done. 

Smith,  Executor  of  Daniel  Grant,  v.  Marshall  et  al. 
A  legacy  given  by  will  is  not  to  be  considered  a  satisfaction  for  a 

sum  secured  by  a  note;  unless  expressed,  or  necessarily  Implied 

to  be  so. 

Writ  of  Error,  complaining  —  That  said  Raphael  et  al. 
brought  their  action  against  him  as  executor  aforesaid,  to 
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the  County  Court,  on  a  note  executed  by  said  Daniel,  on  the 
18th  day  of  July,  A.  D.  1787,  for  £700  lawful  money,  to 
the  said  Phila,  payable  on  demand  with  lawful  interest  — 
demanding  £       lawful  money  damages. 

To  which  action  said  executor  plead  in  bar  —  That  said 
Daniel  executed  said  note  in  his  last  sickness  and  but  a  day  or 
two  before  his  death,  as  a  gratuity  to  said  Phila  and  delivered 
it  to  Elihu  Barber  to  hold  and  deliver  to  her  after  his  death, 
and  so  said  note  was  to  operate  as  a  pecuniary  legacy;  and 
said  Daniel  attempted  to  settle  all  his  estate  by  notes,  but 
finding  it  impracticable,  he  afterwards  made  and  published 
his  last  will  and  testament,  in  and  by  which  he  gave  to  said 
Phila  £700,  the  same  sum  contained  in  tlie  note,  aud  made  a 
legal  disposition  of  all  his  estate,  which  will  has  been  proved 
and  approved;  and  the  defendant  has  fully  paid  and  satisfied 
to  the  plaintiffs  said  £700  mentioned  in  said  will,  being  the 
whole  which  was  meant  and  intended  to  be  given  to  her. 

Plaintiffs  I'eply  —  That  said  Pliila  is  the  natural  daughter 
of  said  Daniel,  and  that  said  Daniel  in  contemplation  of  death 
gave  her  the  note,  on  which,  etc.  for  the  purpose  of  providing 
for  her  support,  and  soon  after  made  and  published  his  wUl, 
and  therein  gave  her  £700,  to  be  paid  her  in  articles  of  estate 
to  that  amount,  at  inventory  price,  to  be  set  off  to  her  by 
distributors,  appointed  by  the  Court  of  Probate;  that  said 
estate  as  inventoried,  consisted  of  real  and  personal  estate, 
notes,  etc. 

The  defendant  rejoins  —  That  said  Daniel,  when  he  de- 
livered said  note  to  said  Barber,  declared  that  that  sum  was 
sufficient  for  her  well-being  in  life;  and  had  often  been  heard 
to  say,  he  intended  to  give  her  that  sum;  and  affirms  over 
his  plea  in  bar.     Plaintiffs  demur. 

Judgment  —  That  the  defendant's  rejoinder  is  insufficient; 
and  for  the  plaintiffs  to  recover. 

Errors  assigned  —  1st.  That  as  the  method  of  settling  his 
estate  by  note  was  relinquished,  and  a  will  resorted  to,  and 
made,  this  note  with  all  others,  were  rendered  void.  2d.  That 
said  note  being  in  nature  of  a  pecuniary  legacy,  was  revoked 
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by  the  will.  3d.  The  sum  in  the  note,  and  the  sum  in  the 
wiQ  being  the  same,  it  is  evident  that  but  one  £700  was  in- 
tended to  be  given  her,  and  that  a  payment  of  one  was  a 
satisfaction  for  both.  4rth.  That  <as  said  note  was  an  escrow  and 
derived  all  its  force  from  its  second  delivery,  which  was  not 
till  after  said  Daniel's  death,  it  cannot  be  a  charge  against 
his  estate. 

Judgment  —  Nothing  erroneous. 

By  tlie  Court.  By  the  note's  being  executed  and  delivered 
to  Barber  with  instructions  to  him  to  deliver  it  to  said  Phila 
after  said  Daniel's  death,  she  became  interested  in  it;  and 
said  Daniel  could  not  vacate  or  revoke  it  by  will  or  otherwise; 
and  although  said  note  did  not  take  eflfect  until  the  second 
delivery,  yet  upon  the  second  delivery  it  had  effect  and  opera- 
tion from  the  date,  and  was  a  lien  upon  his  estate,  as  much 
as  any  obligation,  or  any  legacy  in  liis  will,  which  did  not 
take  effect  until  his  death.  The  consideration  was  a  good 
one;  it  was  the  love  and  affection  he  had  for  his  natural 
daughter,  given  for  her  support,  and  advancement  in  life, 
and  to  compensate  as  far  as  was  in  his  power,  for  the  disad- 
vantages accruing  from  the  defect  in  her  birth,  of  which  he 
was  the  blamable  cause.  In  all  cases  where  a  legacy  is  to 
be  considered  as  a  satisfaction  for  a  debt,  it  must  be  for  as 
great  a  sum  as  the  debt,  and  of  equal  value  at  least. 

The  note  is  for  £700  lawful  money,  payable  on  demand 
with  the  lawful  interest;  the  sum  given  by  the  will  is  to  be 
paid  in  articles  of  estate  at  inventory  price,  to  be  set  out  by 
distributors,  without  interest. 

The  two  sums  are  totally  different  in  their  nature  and  value, 
^ven  at  different  times,  and  by  different  instruments,  and  it 
is  impossible  they  should  be  considered  the  same:  or  that  pay- 
ment of  one  should  be  a  satisfaction  for  the  other:  Indeed 
had  both  sums  been  given  by  the  will,  they  must  have  been 
considered  distinct  legacies,  and  both  had  effect. 
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Phelps  v.  Miles  et  al. 
An  action  In  favor  of  a  creditor  to  a  deceased  man;  will  not  lie 
against  his  lieira  or  legatees  as  such. 

Wkit  of  Error;  complaining  of  a  judgment  of  a  justice 
in  an  action  brought  by  said  Miles  et  al.  y.  Phelps,  as  heir  to 
Abel  Phelps,  upon  a  bond  executed  by  said  Abel  to  the  plain- 
tiff, for  £8  19s.,  dated  29th  of  August,  A.  D.  1754:;  averring 
that  the  defendant  had  received  of  his  father,  said  Abel,  by 
gift  and  by  legacies,  more  than  sufficient  to  pay  said  debt. 

Said  Elijah  plead  in  bar — That  he  did  not  receive  of  his 
father  any  legacy  at  his  death,  as  the  plaintiffs  have  alleged; 
and  as  to  the  rest  of  the  declaration  he  says  it  is  insufficient. 
To  this  plea  the  plaintiffs  demurred.  Tlie  justice  gave  judg- 
ment, that  the  plea  was  insufficient;  and  for  plaintiffs  to  re- 
cover £8. 

Errors  assigned  —  1st.  That  no  such  action  is  maintainable 
against  an  heir  or  legatee.  2d.  If  it  is,  it  must  appear,  that 
the  party  has  no  other  remedy.  3d.  It  appears  that  said  Elijah 
received  no  legacy  from  his  father. 

Judgment  —  Manifest  error. 

By  the  Court.  In  England  the  personal  estate  only  is 
assets  in  the  hands  of  an  executor,  tho  real  estate  descends 
to  the  heir-at-law,  and  is  liable  to  creditors  by  specialty  only 
in  the  hands  of  the  heir,  in  case  the  personal  estate  proves 
insufficient. 

But  by  the  laws  of  this  state  the  real  estate  as  well  as  the 
personal,  is  chained  with  the  payment  of  debts  generally,  if 
the  personal  is  not  sufficient,  the  real  estate  is  assets  in  the 
hands  of  the  executors,  etc.  and  may  be  sold  by  them  for  the 
payment  of  debts;  and  the  heirs  cannot  hold  against  such 
sale;  the  necessity  therefore,  of  an  action  against  the  heirs, 
is  wholly  supei-seded  by  the  law  relative  to  the  settlement  of 
estates;  but  upon  no  principle  are  the  plaintiffs  entitled  to  a 
recovery  upon  this  declaration  and  pleadings. 
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Scot  v.  Turner. 
The  jurisdiction  of  a  justice  to  inflict  a  penalty  or  fine  is  limited  to 

forty  shillings.  •  » 

A  conviction  for  a  second  offense,  which  incurs  an  accumulated 

penalty,  must  be  for  the  same  kind  of  offense. 
Where  part  of  the  charges  in  a  declaration  are  answered  by  a 
special  plea  in  bar,  and  not  guilty  Is  plead  as  to  the  rest,  and  the 
parties  join  in  a  demun*er  to  the  special  plea  and  issue  upon  not 
guilty  —  both  must  be  answered  in  the  judgment. 
Writ  of  Ebror;  complaining  of  a  judgment  of  tlie  County 
Court,  in  an  action  of  debt  brought  by  Turner  against  Scot, 
upon  the  statute  for  regulating  taverns,   etc.   and  for  sup- 
pressing unlicensed  houses,  etc.  for  the  £6  penalty  given  for 
the  second  offense,  alleging  that  he  had  sold  victuals  by  the 
meal,  hay  and  provender  for  horses,  and  spirituous  liquors, 
by  less  quantities  than  the  law  allows,  without  license,  and 
that  he  had  been  before  convicted  of  said  offense  before  Jus- 
tice Parmela,  as  by  his  records,  etc.  by  which,  they  being 
recited  in  the  plea  in  bar,  it  appeared  that  the  conviction  was 
for  selling  spirituous  liquors  only,  before  Justice  Parmela,  and 
the  fine  £3. 

The  defendant  plead  a  contract  he  had  made  when  a 
licensed  tavern-keeper,  with  certain  persons  to  furnish  them 
with  victuals,  hay,  and  provender,  in  excuse  for  his  doing  it ; 
and  as  to  his  selling  spirituous  liquors  as  charged,  he  says  he  is 
not  guilty.  The  plaintiff  demurred  to  the  special  plea,  and 
joined  issue  upon  the  plea  of  not  guilty.  The  County  Court 
gave  judgment,  that  the  defendant's  plea  was  insufficient,  and 
for  plaintiff  to  recover  £6. 

Errors  assigned  —  1st.  That  the  offense  Scott  was  convicted 
of  before  the  justice,  was  for  selling  liquors,  and  the  offense 
he  was  convicted  of  by  demurrer  before  the  County  Court, 
was  for  selling  victuals,  hay,  etc.  which  is  a  different  offense. 
2d.  That  said  Justice  Parmela  had  no  jurisdiction  to  try  and 
convict  the  said  Scot  of  said  first  offense. 

Judgment  —  Manifest  error,  for  both  the  causes  assigned. 

By  the  CouET.  The  general  issue  was  joined  upon  the  only 
material  point  in  the  declaration,  but  not  decided;  a  jiLstice's 
jurisdiction,  in  criminal  prosecutions  is  limited  to  forty  shil- 
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lings  only,  except  to  commit  or  bind  to  a  higher  court;  the 
proceedings  therefore  before  Justice  Parmela,  are  void,  being 
coram  non  judice. 

Bacon  v.  Sanford. 

An  action  lies  for  a  fraud,  in  the  sale  of  an  order  drawn  by  select- 
men on  the  town  treasurer. 

Action  of  the  case,  declaring  that  on  tlie  17th  of  January, 
1787,  the  defendant  was  possessed  of  two  orders,  drawn  by  the 
selectmen  of  Woodbury,  on  their  treasurer:  one  for  £67  10s. 
2d.,  dated  the  12th  of  January,  A.  D.  1779  —  one  for  £43 
lOs.,  dated  15th  of  April,  A.  D.  1779,  both  expressed  to  be  for 
lawful  money  —  drawn  in  favor  of  Joseph  Perry,  and  by  him 
indorsed  to  the  defendant;  which  orders  w^ere  subject  to  be 
reduced  by  the  scale,  and  were  worth  about  £12  lawful  money 
—  which  the  defendant  well  knew  —  yet  contriving  to  injure 
and  defraud  the  plaintiff,  did  falsely  affirm  to  Asahel,  clerk 
and  storekeeper  to  the  plaintiff,  to  induce  him  to  buy  them, 
the  plaintiff  being  then  from  home,  that  said  orders  were  not 
liable  to  be  reduced  by  the  scale,  but  were  equal  in  value  to 
their  nominal  sum  in  lawful  money  —  and  the  said  Asahel, 
relying  on  the  defendant's  affirmation  aforesaid,  and  being 
ignorant  of  their  true  value,  did  purchase  said  orders  and  paid 
the  nominal  sum  in  lawful  money  for  them,  out  of  the  prop- 
erty of  the  plaintiff,  etc.  further  alleging  that  he  presented 
said  orders  to  said  town  treasurer,  and  that  he  refused  to  ac- 
cept or  pay  them —  Damage  £150. 

Demurrer — Judgment  that  the  declaration  ifl  sufficient,  and 
that  the  plaintiff  recover. 

Exceptions  to  the  declaration  were  —  That  it  is  double;  laid 
upon  the  fraud  and  upon  the  protest.  2d.  That  neither  are 
sufficient  to  warrant  a  recovery. 

By  the  CorRT.  The  declaration  is  not  double;  it  is  laid 
upon  the  fraud,  and  its  being  mentioned  in  the  declaration, 
that  the  orders  had  been  refused  payment,  was  immaterial, 
was  not  to  the  point  of  the  action,  but  to  the  damages  only. 

Although  the  value  of  public  securities  and  state  orders  is  a 
matter  of  public  notoriety,  equally  known  to  the  buyer  as  the 
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seller;  yet  this  is  not  the  case  with  orders  drawn  by  the  select- 
men of  a  town,  or  by  individuals:  their  value  is  presumed  to 
be  in  the  knowledge  of  the  seller  and  not  of  the  buyer. 

Smith  v.  Trawl. 

Ebeob  to  reverse  a  judgment  of  the  County  Court,  in  an 
action  Trawl  v.  Smith,  declaring  that  one  Jehiel  Sexton  was 
indebted  to  him  £8  15s.  by  note;  that  to  secure  said  debt,  ho 
caused  a  certain  horse  of  said  Sexton's  to  be  attached  of  more 
value  than  said  debt,  by  writ,  dated  and  returnable  be- 

fore Justice  Wilcox,  to  be  answered  on  the  29th  of  January, 
A.  D.  1787;  that  said  horse  was  accordingly  attached  and 
taken  into  the  custody  of  the  law.  That  said  Sexton  applied  to 
the  defendant,  he  being  a  justice  of  the  peace,  for  a  writ  of 
reple\'in  to  replevy  said  horse,  which  said  justice  granted,  and 
took  said  Sexton's  bond  only  upon  said  writ;  that  said  Sexton 
at  that  time  was  a  bankrupt,  known  to  have  but  little  or  no 
property  besides  said  horse;  by  virtue  of  which  replevin  said 
horse  was  taken  out  of  the  custody  of  the  law  and  returned  to 
said  Sexton;  that  the  plaintiff  recovered  judgment  on  said  writ 
of  attachment  on  said  29th  day  of  January,  A.  D.  1787,  be- 
fore Justice  Wilcox,  for  the  sum  of  £1  15s.,  lawful  money, 
damages,  and  thirteen  shillings  six  pence  for  cost,  for  which 
he  had  execution  and  delivered  it  to  an  officer,  who  collected 
thereon  fifteen  shillings  only,  and  for  the  residue  returned  said 
execution  non  est  inventus:  and  said  Sexton  hath  no  estate 
and  hath  absconded ;  that  his  bond  aforesaid  was  no  security  on 
said  reple-^dn,  and  by  means  of  the  wrongdoings  of  the  de- 
fendant aforesaid  he  has  lost  his  said  debt  to  hLs  damage  £ 

Demurrer  to  the  declaration  —  Judgment  that  the  declara- 
tion was  sufficient,  and  that  the  plaintiff  recover. 

Errors  assigned  —  That  said  declaration  was  insufficient;  for 
the  law  had  made  the  justice  the  judge  of  the  sufficiency  or  in- 
sufficiency of  the  security  to  be  taken,  and  of  this  he  judged, 
and  for  an  error  in  judgment  he  was  not  liable. 

Judgment  —  Manifest  error. 

Bv  the  ComT.  The  question  in  this  case  is,  whether  the 
plaintiff's  bond,  upon  a  replevin,  in  any  case,  let  him  be  ever 
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SO  responsible,  can  be  considered  as  good  and  sufficient  security, 
within  the  letter  and  meaning  of  the  law.  2d.  Whether,  as 
the  statute  is  worded,  and  the  practice  hath  been,  the  justice  is 
guilty  of  a  malfeasance,  for  which  he  is  liable  in  damages;  or 
only  as  having  committed  an  error  in  judgment. 

The  statute  respecting  attachments  is,  that  the  plaintiff,  on 
praying  out  an  attachment  against  the  goods  and  the  estate  of 
the  debtor,  shall  give  sufficient  seciu-ity  to  prosecute.  The 
parties'  bond  is  constaaitly  taken  in  tliese  cases,  and  if  the  se- 
curity is  insufficient,  an  objection  mado  to  the  court,  to  whom 
the  writ  is  returned,  will  order  a  new  bond  to  be  given.  The 
attachment  takes  the  pro])erty  from  the  defendant  into  the 
custody  of  the  law,  for  the  purpose  of  responding  the  judg- 
ment which  shall  be  recovered ;  or  to  return,  it  in  safety  to  the 
debtor. 

On  praying  out  a  replevin  the  law  is,  that  the  plaintiff  shall 
give  good  and  sufficient  security  to  prosecute  his  replevin,  etc. 
This  writ  is  to  take  the  property  out  of  the  custody  of  the 
law,  and  return  it  to  the  owner;  it  is  to  relieve  a  defendant 
against  any  injury  he  might  sustain,  hy  having  his  property 
detained  from  him;  the  bond  is  deposited  in  the  place  of  the 
property,  to  respond  the  judgment.  Now  as  the  statute  doth 
not  explicitly  require  that  it  shall  be  a  bond  with  surety,  but 
only  that  it  shall  be  ^ood  and  sufficient  security,  if  the  justice 
judjcred  that  the  plaintiff's  bond  was  good  and  sufficient  se- 
curity, although,  it  in  fact  was  not,  and  although  it  is  not 
what  the  statute  meant,  in  this  case,  by  good  and  sufficient 
security,  still  it  is  but  an  error  in  judgment,  for  which  he  is 
not  liable,  unless  it  appeared,  that  he  acted  comiptly;  and  in 
this  case  it  doth  not  appear  that  he  did. 

Dyer  and  CuArNCEY,  JJ.,  dissented  from  the  court  and 
were  of  opinion,  that  although  the  words  of  the  statute  respect- 
ing attachments,  and  of  the  statute  respecting  rej)levins,  were 
in  substance  the  same;  and  that  the  practice  had  been  to  take 
the  plaintiff's  bond  upon  attachments;  yet  the  cases  were  very 
different,  and  that  in  a  replevin  the  party's  bond  is  no  security 
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at  all,  and  it  is  as  though  the  justice  had  granted  a  replevin 
without  taking  any  bond  at  all.  I  should  have  stated  their 
reasons  at  large,  but  have  not  been  able  upon  diligent  search 
to  find  them. 

This  judgment  of  the  Superior  Court  was  reversed  in  the 
Supreme  Court  of  Errors,  in  May  A.  D.  1790;  for  the  follow- 
ing reasons,  viz. 

Trawl  v.  Smith.  The  question  in  this  case  is  —  Whether 
the  officer  who  issues  a  writ  of  replevin,  lias  not  a  legal  right 
to  take  the  bond  of  the  debtor  only,  who  shall  pray  out  such 
writ;  and  if  such  debtor  shall  fail  in  his  prosecution,  and  be 
imable  to  respond  the  judgment  which  shall  be  rendered 
against  him,  such  officer  issuing  such  replevin,  having  judged 
the  bond  of  the  debtor  only,  sufficient  in  law,  hath  not  therein 
acted  consistent  vnth  his  duty,  and  consequently  is  exonerated 
from  any  responsibility  on  accoimt  of  such  failure? 

The  law  requires  that  good  and  sufficient  security  be  given 
to  prosecute  a  writ  of  reple\an.  To  know  what  the  law  deems 
good  and  sufficient  security,  we  must  advert  to  the  policy  and 
design  of  the  law  relative  to  writs  of  attachment  and  writs 
of  replevin.  The  obvious  design  of  the  law,  allowing  a 
person  who  claims  to  be  a  creditor,  to  attach  the  goods 
or  person  of  his  rt^puted  debtor,  is  with  a  view  to  promote 
justice,  by  giving  such  creditor  a  more  immediate  and  better 
security  than  he  before  had;  and  by  sucli  provision  to  extend 
the  benefit  of  private  credit,  to  such  as  may  want  it.  Without 
such  provision,  a  debtor  might  \vithdraw  himself,  and  secrete 
his  property,  even  under  the  eye  of  his  creditor;  and  at  the 
same  time  the  creditor  have  no  legal  authority  to  prevent  the 
fraud. 

On  the  other  hand,  a  man  may  be  so  unjust  as  to  claim  to 
be  a  creditor  and  attach  -the  goods  of  another,  against  whom 
he  has  no  legal  demand;  to  guard  against  the  inconvenience  of 
such  unjust  seizure  and  detention,  the  law  has  provided,  that 
such  reputed  debtor  may  have  his  goods  restored  to  him,  upon 
his  giving  sufficient  security  to  return  the  goo(b,  or  rcspond 
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tlie  judgiiieiit  that  shall  be  recovered  against  him.  These  two 
laws,  established  u^n  the  clear  principles  of  public  and 
private  utility,  must  he  construed  and  understood  to  be  recon- 
cilable with  each  other;  we  must  not  therefore  admit  as  a 
principle  of  law,  what  would  manifestlv  defeat  the  before- 
mentioned  view  and  dc^sign  of  the  law. 

It  was  before  observed,  that  one  important  design  of  the 
law  in  allowing  creditors  to  attach  the  goods  of  their  debtoi's 
was,  that  they  might  possess  themselves  of  a  better  security, 
tlian  they  before  had.  AVith  this  idea  in  view,  we'  will  sup- 
pose a  creditor  attaches  the  goods  of  his  debtor,  upon  a  bond  for 
money  given  to  liini:,  by  such  debtor;  now  if!  such  debtor  upon 
his  proffering  another  bond,  given  by  himself  only,  can  by 
law  claim  and  have  a  legal  right  to  have  his  goods  so  at- 
tached restored  to  him;  it  must  be  evident,  that  he  has  a  legal 
authority  to  defeat  every  advantage  of  such  attachment,  and 
subject  the  creditor  to  dei>end  finally  upon  the  bond  of  his 
debtor  only,  with  no  other  advantage  to  himself,  nor  better 
security  than  he  liad  before  such  attachment  had  issued.  Such 
proceedings  being  so  obviously  repugnant  and  contradictor}', 
caimot  be  admitted  as  consonant  to  law. 

It  is  true,  that  every  officer  who  is  required  to  take  bonds 
upon  replevins,  is  to  judge,  whether  the  same  be  apparently 
sufficient  or  not,  and  is  not  responsible  for  such  his  judgment; 
but  the  bond  offered  must  be  apparently  good,  which  cannot 
be  the  case  if  none  is  offered  but  the  bond  of  the  debtor  only ; 
because  it  niii^t  aj)p(\ir  evidently,  that  no  additional  security 
can  thereby  be  accjiiired  by  the  creditor  more  than  he  had 
before.  1  o  say  that  a  sheriff  had  let  a  man  to  bail  upon  his 
own  bond,  would  be  an  impropriety  in  expression;  and  it 
would  be  ecjually  so,  to  say,  that  a  good  and  sufficient  pledge 
was  given,  in  lieu  of  the  goods  of  tUe  debtor,  which  were  at- 
tached, when  no  other  pledge  was  given  but  the  bond  of  the 
debtor  only,  which  necessarily  cannot  be  any  liigher  or  better 
security,  than  the  creditor  had  before  the  attachment  issued. 
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Leveret  et  al.  v.  Sbennan. 


Shermais"  V.  Leveret  m  al. 

Action  declaring  that  the  defendants,  on  the  2d  of  October, 
A.  D.  1786,  made  a  written  contract  and  baigain  with  the 
plaintiff,  which  is  in  the  words  following,  viz.  October  2d,  A. 
D.  1786,  agreed  that  David  Leveret,  Jr.  and  Co.  give  Peter 
Sherman  £170  lawful  money  for  his  store,  land  and  bam,  in 
Washington;  half  to  be  paid  next  spring,  in  cash,  when  Sher- 
man is  to  quit  said  store,  and  half  the  spring  after,  in  good 
neat,  salable  cattle,  with  interest  after  next  spring  until  paid. 
Peter  Sherman,  David  Levert,  Jr.  and  Co. —  and  the  plaintiff 
says,  that  by  said  store,  land  and  bam,  mentioned  in  said  writ- 
ing, was  meant  the  store  then  occupied  by  the  plaintiff,  and  a 
small  tract  of  land  on  which  it  stood  and  lay  continguous  to 
it,  and  a  small  bam  standing  thereon:  and  the  plaintiff  says 
that  the  defendants  entered  upon  said  land  sometime  in  April, 
A.  D.  1787,  in  pursuance  of  said  written  bargain  and  agree- 
ment, and  improved  the  same,  and  the  plaintiff  quitted  said 
store  upon  the  request  of  the  defendants,  pursuant  to  said 
agreement,  and  fulfilled  everj^thing  on  his  part  to  complete 
and  carry  the  same  into  execution;  but  the  defendants  have 
wholly  neglected  to  fulfill  said  bargain  and  contract  on  their 
part,  and  have  never  made  said  payments,  promised  in  said 
agreement,  although  often  requested  —  Damage  £200,  dated 
15th  November,  A.  D.  1788. 

Plea  —  Not  guilty.  Issue  to  the  court  —  Judgment  that 
the  defendants  are  not  guilty. 

Leveret  and  Bellamy  v.  Sherman. 

Action  declaring  that  on  the  2d  of  October,  A.  D.  1786, 
they  purchased  of  the  defendant  a  piece  of  land,  lying  in 
Washington,  containing  about  three-quarters  of  an  acre,  to- 
gether with  a  store  and  bam  thereon  standing,  and  that  the 
plaintiffs  and  the  defendant  did  enter  into  the  following  agree- 
ment, viz.  Washington,  October  2d,  1786,  agreed  that  David 
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Leveret,  Jr.  and  Co.  give  to  Peter  Sherman  £170,  lawful 
money,  for  his  store,  land  and  bam,  in  said  Washington,  one- 
half  to  be  paid  next  spring,  in  easli,  when  said  Sherman  is  to 
quit  said  store  and  execute  a  warranty  deed  of  the  same  to  said 
Leveret  and  Co.  and  half  the  spring  following,  in  good  neat 
cattle,  on  interest  from  the  fii-st  payment  till  paid;  and  the 
plaintiffs  say  tliat  the  defendant  did  not  quit  said  store  nor 
execute  a  wan-anty  deed  to  the  plaintiffs  in  the  spring  succeed- 
ing October,  A.  D.  1786,  according  to  said  agi*eement,  but 
continued  in  possession  of  said  premises,  and  utterly  refused  to 
quit  or  convey  the  same  to  the  plaintiffs,  whereby  an  action 
has  accrued  to  the  plaintiffs  to  recover  of  the  defendant  their 
just  damages,  which  is  £100,  lawful  money,  writ  dated  15th 
ls"oveniber,  A.  D.  1788.  Plea  —  Not  guilty.  Issue  to  the 
court. 

Judgment  —  That  the  defendant  is  not  guilty. 

The  two  preceding  cases  were  heard  and  tried  by  the  court 
together,  and  upon  the  evidence,  the  court  found  that  neither 
of  the  parties  had  jx?rformed  or  made  any  tender  of  perform- 
ing their  parts  of  the  agreement.  The  question  then  came  up, 
whether,  as  they  were  mutual  covenants,  one  was  the  considera- 
tion of  the  other;  and  so  a  performance  not  necessary  to  be 
laid  in  the  declaration,  nor  to  be  proved  on  the  trial. 

Tlie  defendants,  in  the  first  action,  insisted  that  the  plain- 
tiff, by  the  stipulations  in  the  agreement,  was  to  do  the  first  act, 
viz.  was  to  quit  the  store,  etc.  and  to  give  a  deed  of  the  prem- 
ises the  then  next  spring;  when,  and  not  till  that  was  done,  did 
the  duty  of  paying  arise;  but  it  was  the  opinion  of  the  court, 
that  by  the  terms  of  the  contract;  the  quitting  the  store,  etc. 
and  giving  a  deed  of  the  premises,  the  then  next  spring,  when 
half  of  the  price  was  to  be  paid,  were  concurrent,  concomitant 
acts,  to  be  performed  by  each  of  the  parties  at  the  same  time; 
and  that  neither  had  right  to  recover,  without  a  performance 
of  his  or  their  part  of  the  agreement,  or  at  least  an  offer  to 
perform  it. 
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Demikq  v.  Bkistol. 
A  mortgage  deed,  by  which  more  than  lawful  interest  is  secured  is 
void  by  the  statute. 

Action  of  ejectment.  Plea  iii  bar  —  That  the  plaintiff's 
title  is  a  mortgage  given  for  security  of  a  debt,  in  and  by  which 
is  taken  and  secured,  by  the  corrupt  agreement  of  the  parties, 
a  sum  for  the  loan  and  forbearance  over  and  above  the  lawful 
interest,  etc.     The  jury  find  a  verdict  for  the  defendant. 

The  case  was,  Bristol  and  Hart  set  about  building  a  sawmill, 
applied  to  the  plaintiff  and  one  Street  to  assist  them,  by  loan- 
ing them  money  or  goods;  ujx>n  which  it  was  agreed  that 
Bristol  and  Hart  should  draw  orders  in  favor  of  their  work- 
men, payable  in  goods  at  cash  price,  upon  Doming  and  Street, 
which  they  would  accept  and  pay,  and  credit  the  defendants 
one  year,  for  which  they  wei-e  to  pay  to  the  plaintiffs,  etc.  six 
shillings  eight  pence  on  the  pound  at  the  end  of  the  year.  Be- 
fore the  year  was  ended,  they  came  upon  the  defendant  and 
Hart,  and  obliged  them  to  give  the  mortgage,  and  included  the 
six  shillings  and  eight  pence  on  the  pound,  upon  what  they 
had  advanced ;  and  put  the  whole  upon  interest  from  that  time. 

Two  questions  were  made  —  1st.  Is  this  a  sale  of  goods 
upon  a  year's  credit  at  an  advance  of  six  shillings  and  eight 
pence  upon  the  poimd,  or  a  loan  disguised?  2d.  The  plaintiff 
and  Street's  taking  security  before  the  year  was  up,  and  in- 
cluding interest  from  that  time,  upon  said  debt  and  advance- 
ment, was  clearly  over  the  lawful  interest,  and  will  justify  the 
verdict  of  the  jury. 

State  v.  Gibbs. 

If  an  information  for  countorfeitinp:  is  not  exhibited  within  a  year 
from  the  commission  of  the  ofltense,  it  is  good  cause  for  arrest- 
ing judgment. 

Information  for  counterfeiting  a  final  settlement  note  of 
$1,000. 

Plea  —  N'ot  guilty.     Verdict  —  That  he  was  guilty. 

Motion  in  arrest  —  That  said  offense  is  laid  in  the  informa- 
tion, and  in  fact  was  committed  more  than  one  whole  year, 
before  any  legal  prosecution  was  instituted  against  him. 
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Judgment  —  Motion  sufficient,  for  the  statute  is  positive 
that  such  information  is  void  and  of  no  effect 

Case  v.  Worthington,  Executrix  of  Elias  Worth- 

INGTON. 
VThere  an  absolute  deed  is  given  of  lands,  as  a  security  for  a  debt, 
a  letter  under  the  hand  of  the  gi*antee,  acknowledging  said  deed 
to  be  for  security  only,  is  a  note  In  writing,  which  takes  it  out 
of  the  Statute  against  Frauds  and  Perjuries. 

Petition  in  chancerj'  —  Showing  that  he  executed  to  the 
said  Elias  a  clear  deed  of  the  following  piece  of  land,  describes 
it,  to  secure  the  payment  of  certain  executions  said  Elias  held 
against  him;  that  he  had  paid  up  all  said  executions;  and  that 
said  Elias  agreed  to  release  to  him  his  land,  praying  for  relief, 
etc. 

The  respondent  objected  to  any  parol  e\adence  being  ad- 
mitted. The  petitioner  produced  a  letter  under  the  hand  of 
the  said  Elias,  acknowledging  that  said  deed  was  given  for 
security  of  said  executions;  also  j^roduced  said  executions,  and 
it  appeared  they  were  not  wholly  paid. 

The  court  decreed  —  That  said  executrix  should  release  the 
land,  upon  the  petitioner's  paying  £86  and  the  cost,  etc. 

Patten  v.  Goodwin. 
Twelve  days'  notice  is  to  be  given  to  an  author  of  a  book,  etc.  who 
is  complained  of  for  not  vending  a  sufficient  number,  or  for 
asking  an  unreasonable  price  for  them. 

Pattex  exhibited  to  the  chief  judge  of  the  Superior  Court, 
a  complaint  against  said  Goodwin,  on  the  day  before  the  sitting 
of  this  court,  therein  alleging  that  said  Goodwin,  in  whom  was 
the  copyright  of  Webster's  Institute  of  English  Grammar,  did 
not  supply  the  public  vnth  a  sufficient  number  of  said  books; 
and  that  he  sold  them  at  an  exorbitant  price,  etc.  contrary  to 
the  statute,  entitled  an  act  for  the  encouragement  of  literature 
and  genius,  etc.  upon  which  a  citation  was  granted  and  served 
the  same  day,  citing  said  Good^vin  to  appear  before  this  court, 
and  answer  to  said  complaint. 

Plea  in  abatement  —  That  there  ought  to  be  twelve  days* 
notice. 

Judgment  —  That  the  plea  in  abatement  is  sufficient. 
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TOLLAND  COUNTY,  HABGH  TERM,  1790. 

Foster  v.  IIough. 

A  witness  used  at  the  trial  may  be  introduced  as  new,  as  to  wliac 
has  come  to  his  knowledge  since. 

Petition  for  new  trial.  The  witnesses  improved  in  the 
former  trial  were  admitted  as  new  as  to  those  things  only  which 
had  come  to  their  knowledge  since  said  former  trial. 

» 

WOODBRIDQE  V.    GrANT. 

In  an  action  upon  a  probate  bond,  it  Is  not  uecessary  to  set  forth  the 
condition  in  the  declaration. 

Action  of  debt,  declaring  on  the  penal  part  of  a  probate 
bond.  Plea  in  abatement —  That  the  plaintiff  ought  to  have 
set  forth  the  condition  in  his  declaration. 

Judgment  —  Plea  insufficient  The  condition  is  in  favor 
of  the  defendant,  and  it  is  for  his  advantage  to  set  it  forth  in 
his  plea. 

The  decisions  of  the  court  respecting  this  point  of  practice, 
have  not  been  uniform,  to  the  prejudice  of  suitors.  I  think  it 
is  now  settled  upon  principles  of  reason  and  common  sense 
which  will  abide.  It  was  determined  and  published  as  a  rule 
of  this  court,  that,  copies  of  the  records  of  the  courts  in  the 
other  states  must  be  under  the  seal  of  the  court,  attested  by 
the  clerk;  with  a  certificate  from  some  one  of  the  judges  at 
least,  that  he  was  clerk  of  the  court.  This  was  before  the  law 
of  Congress  upon'  this  subject,  was  published. 

Foot  et  al.  v.  Oady. 

The  records  of  a  justice  cannot  be  amended,  after  the  court  is  over, 
without  there  are  some  minutes  in  writing,  to  amend  by.  Every 
special  issue  to  the  court  or  jury,  must  be  answered  directly  in 
the  terms  of  it. 

Error,  complaining  of  a  judgment  of  a  justice  in  an  action 
brought  by  Cady  against  said  Foot  et  al.,  a  society  called  Mr. 
Foster's  adherents,  for  inserting  his  name  in  a  rate-bill  and 
collecting  it,  which  was  granted  to  pay  Mr.  Foster's  salary. 

The  defendants  plead  —  That  they  did  insert  his  name  in 
said  rate-bill  with  his  rate  annexed  to  it  and  have  collected  it, 
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wliich  they  had  good  right  to  do;  for  that  said  Cady  was  one 
of  Mr.  Foster's  adherents,  and  by  the  law  constituting  them  a 
society  was  made  liable  to  be  taxed  for  his  support. 

The  plaintiff  traversed  this  plea,  and  issue  was  joined  upon 
it;  and  said  justice  gave  judgment,  that  the  defendants  did 
grant  the  tax  and  collect  it  without  law  or  right,  and  that  the 
plaintiff  recover,  etc. 

Error  assigned  —  That  the  justice  has  not  found  the  isssue 
one  way  or  the  other. 

A  motion  was  made  that  the  justice  might  amend  tlie  record. 

By  the  Court.  It  may  not  be  done  unless  ho  has  some 
WTitten  minutes  or  memorandum  to  amend  by. 

Judgment  —  Manifest  error.  Every  issue  in  fact  joined 
to  the  court  or  jurj^  must  be  directly  answered.  That  the  de- 
fendants laid  and  collected  said  tax  without  law  and  right,  is 
an  inference  of  law;  but  the  most  material  fact  put  in  issue, 
viz.  that  said  Cady  was  one  of  Mr.  Foster's  adherents,  the 
justice  has  not  found,  and  without  which  it  is  impossible  to 
know  whether  the  inference  he  has  made  is  right  or  wrong. 

Brattle,  Administrator  of  William  Brattle, 
V.   Converse. 

Neither  the  distributiou  of  an  estate  to  heirs,  nor  the  death  of  the 
administrator,  is  a  bar  to  granting  administration,  de  bonis  non, 
to  a  creditor.  • 

Appeal  from  probate,  stating  that  Josiah  Converse  late  of 
Stafford,  deceased,  owed  a  debt  to  Win.  Brattle;  that  said 
Converse's  estate  has  never  been  settled  nor  said  debt  paid; 
that  there  is  no  administrator  or  executor  to  whom  to  apply  for 
payment  of  said  debt,  although  there  is  a  plentiful  estate;  and 
said  Brattle  moved  said  court  to  appoint  an  administrator. 

The  appellees  reply  —  That  said  Jasiah  died  in  A.  D. 
1775;  that  his  vridow  was  appointed  administratrix,  who  ad- 
vertised the  cretlitors  and  paid  off  all  debts  that  appeared;  that 
said  William  went  off  to  the  enemy  in  A.  D.  1776  and  his  said 
debt  was  not  exhibited;  that  the  remainder  of  said  estate  has 
been  divided  out  among  the  heirs  by  agreement,  acknowledged 
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and  recorded  at  the  Court  of  Probate;  since  which  said  ad- 
ministratrix has  died  and  no  further  administration  ought  to 
be  granted.  The  Court  of  Probate  refused  to  grant  said 
motion. 

Judgment  —  That  the  denial  of  the  Court  of  Probate  be 
disaffirmed:  No  cost  was  allowed  upon  the  principle  adopted 
in  the  case  of  Mary  Sloan,  Xew  Haven,  this  circuit. 


WINDHAM  COUNTY,  MABCH  TERM,  1790. 

Town  of  Windham  v.  Town  of  Hampton. 

Signing  and  serving  writs  are  ministerial  acts  and  may  be  done  by 
inhabitants  of  the  town,  who  are  plaintiffs. 

Action  upon  an  insimul  compvtasset  Plea  in  abatement 
—  1st.  That  said  writ  is  granted  and  signed  by  Zephaniah 
Swift  Esq.  a  justice  of  the  peace,  who  is  an  inhabitant  of  the 
town  of  Windham,  and  one  of  the  plaintiffs.  2d.  That  it  is 
directed  to,  and  was  serv^ed  by  James  Flint,  as  an  indifferent 
person,  who  is  also  an  inhabitant  of  Windham,  and  one  of  the 
plaintiffs.  3d.  That  said  Flint  hath  not  made  oath  to  the 
service. 

Judgment  —  Plea  insufficient. 

By  the  Court.  As  to  the  two  first  exceptions,  the  signing 
and  ser\T[ng  of  the  writ,  are  merely  ministerial  acts,  and  if  any 
irregularity  is  practiced,  advantage  may  be  taken  of  it  by 
pleading  it.  Besides,  if  members  of  corporations  were  wholly 
excluded  from  acts  of  this  nature,  there  would  be  a  failure  of 
justice  in  many  cases.  As  to  the  third  exception,  the  law  doth 
not  require  it ;  but  if  necessary  it  may  be  done  after  the  writ  is 
returned,  by  leave  of  the  court. 

AiNswoHTH  v.  Sessions. 

A  new  trial  is  granted  where  the  party  Is  deprived  of  the  testimony 
of  a  material  witness,  by  his  being  disconcerted  and  losing  his 
recollection  from  some  cause  or  other  not  to  be  accounted  for. 

Petition  for  a  new  trial,  upon  the  ground  that  one  PajTie, 
who  was  relied  upon  as  a  principal  witness  in  the  cause 
through  surprise  or  some  unaccountable  cause,  was  so  dis- 
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concerted  and  confused  in  his  evidence,  that  neither  court  nor 
jury  could  understand  him,  whereby  the  petitioner  lost  his 
case,  and  that  said  Payne  is  now  able  to  testify  in  the  clearest 
manner,  which  will  give  the  case  to  the  petitioner,  and  states 
what  he  will  testify. 

Plea  in  abatement  —  That  said  Payne  is  not  a  new  evi- 
dence, and  to  grant  new  trials  upon  the  after  recollection  and 
additional  testimony  of  former  witnesses,  would  open  too  wide 
a  door,  and  be  of  dangerous  consequence. 

Plea  judged  insufficient. 

By  the  Coubt.  Although  the  objection  in  the  plea  is  con- 
clusive in  all  cases  where  it  applies;  but  where  a  party  is  de- 
prived of  his  most  material  evidence  by  some  unaccountable 
cause,  as  by  being  panic  struck,  or  by  a  paralytic  shock,  or 
other  affection  which  for  that  time,  has  deranged  the  recollec- 
tion of  the  witness  so  that  the  party  loses  the  benefit  of  his 
testimony;  this  appearing  clearly  to  be  the  case,  reason  and 
justice  require  that  the  party  should  be  relieved  against  such 
a  misfortune,  by  a  new  trial,  as  much  as  when  he  is  deprived 
of  his  evidence  by  sickness  or  absence;  but  in  such  cases  the 
court  ought  to  be  extremely  cautious,  that  they  be  not  imposed 
upon;  this  case  was  afterwards  heard  upon  the  merits,  and  a 
new  trial  granted. 

Marcy  v.  Russ. 

The  levy  of  an  execution  taken  out  upon  a  judgment  by  default, 
against  a  person  out  of  the  state,  without  giving  bond  agreeable 
to  the  statute,  is  error,  of  which  the  party  only,  may  take 
advantage.  •  i 

Action  of  ejectment.  Plea  not  guilty.  Issue  to  the  court. 
Plaintiff's  title,  the  levy  of  an  execution  against  Major  Dana, 
upon  this  land  as  his,  in  December,  A.  D.  1788. 

The  defendant  set  up  title  from  one  Fletcher,  who  attached 
the  land  for  a  debt  due  him  from  Major  Dana,  who  then  was 
removed  out  of  the  state,  in  August,  A.  D.  1786;  Fletcher 
obtained  judgment  by  default,  and  took  out  execution  without 
giving  any  bond  as  the  law  requires,  and  in  September  levied 
it  on  this  land,  and  had  it  set  off  to  him. 
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Webb  ▼.  Fitch  et  al.,  Admlnistratora. 

The  only  question  in.  this  case  was — Whether  Fletcher's 
taking  out  his  execution,'  without  lodging  a  bond  as  the  statute 
requires,  was  such  an  irregularity  as  made  void  the  execution 
and  levy.    Judgment  for  the  defendant. 

And  by  the  Codbt.  The  bond  with  surety  which  is  to  be 
lodged  with  the  clerk  upon  taking  out  execution  on  a  judg- 
ment by  default^  against  an  absentee,  is  altogether  in  favor  and 
for  the  security  of  the  debtor,  provided  he  returns  into  the 
state  and  seeks  redress  within  a  twelve  month;  but  the  cred- 
itors of  such  absentee  cannot  take  advantage  of  it,  the  execu- 
tion and  levy  therefore,  are  good  and  valid,  as  to  all  other 
persons  besides  the  debtor. 

Webb  v.  Fitch  and  Carey,  Administrators  of   Eleazer 

Cart. 

A  party  cannot  be  a  witness  In  his  own  favor,  In  chancery  any  more 
than  at  law.  <  I 

Chancery  will  not  relieve  against  an  express  statute,  where  no  frau3 
or  accident  hath  happened.  The  Oourt  of  Probate  may  lengthen 
the  time  of  commissioners  on  an  insolvent  estate,  provided  it 
does  not  exceed  eighteen  months.  Chancery  will  decree  an 
offset  of  liquidated  debts. 

Petition  in  chancery;  showing,  that  he  gave  his  note  to 
said  Eleazer  for  £28;  that  he  made  payment  of  nearly  the 
-whole  of  said  note  to  said  Gary,  and  charged  it  on  book;  that 
said  Gary's  estate  was  represented  insolvent,  and  commissioners 
appointed;  that  he  omitted  to  exhibit  his  book  to  the  commis- 
sioners, by  being  told  by  one  of  the  administrators  that  the 
payments  should  be  allowed  on  the  note;  that  said  commission' 
is  expired,  and  the  administrators  have  recovered  judgment 
before  this  court  for  the  whole  sum  of  said  note;  praying  that 
all  parties  may  be  admitted  to  testify,  and  that  he  may  be  re- 
lieved against  the  judgment  on  said  note,  as  he  is  remediless 
at  law. 

By  the  Goubt.  The  petitioner  cannot  be  admitted  to  tes- 
tify; and  it  not  being  shown  that  he  is  deprived  of  his  due,  by 
any  fraud  in  said  administratois,  he  is  equally  barred  of  his 
remedy  in  equity  as  at  law;  this  court  cannot  resume  and  ad- 
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Borland  y.  Sharp. 

just  claims  which  ought  to  have  been  exhibited  to,  and  ad- 
justed by  commissioners. 

Petitioner  withdrew  his  petition,  and  replied  to  the  Court 
of  Probate,  and  had  the  commission  of  said  commissioners  re- 
newed, and  exhibited  said  debt  to  them,  which  they  allowed, 
amounting  to  £10  19s.  2d.  lawful  money;  and  then  the  peti- 
tioner applied  to  this  court  in  September,  A.  D.  1790,  stating 
the  aforesaid  facts,  and  praying  for  an  offset;  which  was  de- 
creed accordingly. 

Borland  v.  Sharp. 

A  debt  contracted  before  the  war  for  which,  a  new  note  was  given 
since  the  war,  and  before  the  statute,  respecting  absentees  with 
the  enemy,  was  made,  is  within  the  equity  of  the  statute. 

Eeeob,  complaining  of  a  judgment  of  the  County  Court  in 
an  action  Borland  v.  Sharp,  on  a  note,  dated  25th  January  A. 
D.  1784,  for  £157  10s.  and  interest. 

The  defendant  plead  —  That  on  the  6th  of  October  A.  D. 
1774,  he  became  indebted  to  John  Borland,  since  deceased, 
£100  payable  with  interest;  that  in  April  1775  said  John  went 
to  and  joined  the  enemy  and  there  remained  until  his  death; 
that  the  defendant  procured  the  money  in  bills  to  pay  said 
debt,  but  was  unable  to  get  to  him  and  lost  the  money  by 
depreciation;  and  after  the  death  of  said  John  said  note  came 
into  the  hands  of  the  plaintiff,  who  is  son  and  heir  of  said  John, 
who  also  was  with  the  enemy,  and  there  continued  inaccessible 
by  the  defendant  until  lie  expiration  of  the  war;  that  on  the 
23d  of  January  A.  D.  1784  the  plaintiff  applied  to  the  defend- 
ant to  renew  his  note  which  he  did  and  included  all  the  back 
interest,  not  knowing  that  he  could  have  any  relief  —  and 
prays  for  the  relief  which  the  statute  provides.  The  County 
Court  inquired  into  the  facts  and  gave  judgment  that  said  debt 
is  within  the  equity  of  the  statute  and  expunged  the  interest 
from  said  debt  during  the  war. 

Errors  assigned  —  1st.  That  said  note  is  not  within  the  pro- 
visions of  said  statute.  2d.  That  said  plea  is  insufficient  3d. 
That  said  judgment  is  against  law. 
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Town  of  Mansfield  t.  Town  of  Granby. 

Judgment — Nothing  erroneous.  Thifl  is  a  debt  contracted 
before  the  war;  although  the  security  was  renewed  since,  yet 
debts  are  the  object  of  the  statute;  had  tbe  note  been  renewed 
since  the  statute  was  made,  the  case  would  have  been  other- 
wise; but  it  was  given  wben  no  such,  statute  was  thought  of  by 
the  people  in  general.  The  debt  now  belonging  to  the  heir 
makes  no  difference. 

This  judgment  was  affirmed  in  the  Supreme  Court  of 
Errors, 

Geee  v.  Hovt. 

A  minor  is  no  more  liable  in  chancery  for  fraud  in  a  contract,  than 
at  law. 

Erboe,  to  reverse  a  decree  in  chancery  upon  a  petition 
Hovy  V.  Geer;  showing  that  said  Geer  was  a  minor,  under  the 
age  of  twenty-one  years;  that  he  pretended  he  was  of  full  age, 
and  that  the  petitioner  exchanged  horses  with  him  and  was 
cheated  by  him,  and  that  he  is  without  remedy  at  law. 

Plea  in  abatement  —  That  the  petitioner's  remedy  was 
equal  in  the  law  as  in  chancery;  plea  overruled;  and  the 
County  Court  upon  a  hearing,  decreed  that  Geer  diould  pay 
£10. 

General  errors  —  Judgment  reversed,  upon  the  ground 
that  a  minor  is  no  more  liable  in  equity  than  law  for  fraud  in 
a  contract,  for  if  he  is  incapable  of  making,  he  is  incapable 
of  coromitting  a  fraud  in  a  contract;  besides,  this  would  defeat 
the  law  made  for  the  protection  of  minors;  if,  although  they 
would  not  be  liable  upon  their  contracts  yet  by  using  deceit 
in  them,  they  should  be  made  liable. 

Town  of  Mansfield  v.  Town  of  Gkanby. 
A  person  who  would  have  been  settled  In  a  new  town,  had  he  been 
at  home,  when  it  was  formed,  is  settled  there  notwithstanding 
he  was  then  absent,  unless  he  has  gained  a  settlement  else- 
where. 

Action  of  assumpsit  for  supporting  Mary  Basset  a  pauper. 
Plea  —  nonassumpsit    Issue  to  the  court. 

The  case  was  —  Said  Mary  was  setfled  in  that  part  of  Syms- 
bury  which  is  now  Granby;  on  the  15th  of  October  1786,  she 
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Kinsman,  Executor  ▼.  Kinsman. 
■  .     .     I  ...  I  I      »  ■■..■.,■  ^ 

came  to  Mansfield  but  gained  no  settlement  there;  in  October 
A.  D.  1786,  Granby  vras  incorporated  into  a  town,  and  by  the 
act  of  incorporation  all  the  people  living  within  its  described 
limits,  were  to  belong  to  the  town  of  Granby;  said  Mary  had 
moved  away  just  before  the  act  of  incorporation  passed,  but 
had  gained  no  settlement  elsewhere;  and  liad  now  become 
chargeable. 

Question  was  —  Whether  she  was  to  be  considered  as  an  in- 
habitant of  Granby,  or  should  be  maintained  by  the  ancient 
town  of  Symsbury  including  Granby. 

By  the  Coubt.  The  defendants  did  assume  and  promise, 
upon  the  principle  that  had  the  pauper  remained  in  Granby 
she  would  have  been  an  inhabitant  there.  Her  being  gone  out 
of  the  place  at  the  time  of  the  incorporation  and  not  having 
gained  a  settlement  elsewhere,  could  make  no  difference  in  the 
reason  and  nature  of  the  case. 

Kinsman,   Executor  of  Robert  Kinsman,  v. 
Kinsman. 

Grain  growing  upon  land  doth  not  pass  by  the  description  of  per- 
sonal estate  in  a  will. 

Error,  to  reverse  a  judgment  of  the  County  Court,  in  an 
action  of  trespass,  brought  by  Bethiah  Kinsman  against  said 
Jeremiah  for  a  quantity  of  rye. 

The  case  was  —  Jeremiah  owned  the  land  where  the  rye 
grew,  and  in  January  A.  D.  1782  leased  it  to  said  Eobert  and 
to  his  wife  Bethiah,  during  his  natural  life  and  the  natural 
life  of  said  Bethiah;  Eobert  entered,  sowed  the  rye  and  died, 
having  made  his  will,  by  which  he  gave  his  personal  estate  to 
his  wife,  and  £25  per  annum,  and  appointed  said  Jeremiah  his 
executor;  the  executor  entered  and  cut  the  rye;  and  for  that, 
this  action  is  brought,  and  a  recoveiy  had  in  the  County  Court. 

Judgment  —  Manifest  error. 

The  rye  was  the  property  of  said  Eobert,  and  did  not  pass 
by  the  bequest  of  personal  estate:  not  being  severed  from  the 
land;  the  executor  had  right  to  enter  and  cut  it,  notwithstand- 
ing said  Bethiah  had  an  estate  for  life  in  the  leased  premises. 
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Stores  T.  Snow. 


Sessions  v.  Ainsworth. 

An  obligatloQ  for  money  payable  in  collateral  articles,  may  be 
discharged,  by  paying  the  money. 

TJpoir  error  in  the  case  of  Sessions  v.  Ainsworth  it  was  de- 
termined —  That  an  obligation  for  any  siun  of  money  payable 
in  collateral  articles,  is  dischargeable  by  paying  or  tendering 
the  money.  ' 

Carpenter  v.  Childs. 
Error  will  not  lie  against  an  Interlocutory  sentence  or  order,  until 
final  Judgment  is  given  in  the  cause. 

On  a  writ  of  error,  Carpenter  v.  Childs,  it  was  determined 
—  That  error  will  not  lie  against  a  judgment  of  a  court  in 
arresting  a  verdict  and  ordering  a  repleader,  until  a  final  trial 
is  had  in  the  cause. 

Bacon  v.  Fitch  et  al. 
An  obligation  given  to  the  heirs  of  a  person  living,  by  that  de- 
scription only,  is  good. 

Error,  complaining  of  a  judgment  of  the  County  Court  in 
an  action  brought  by  Fitch  et  al.  children  and  heirs  of  Mary 
Backus  against  said  Bacon,  on  a  note  given  by  him  to  the 
heirs  of  Mary  Backus,  she  then  being  alive,  for  £20,  payable 
the  16th  of  January,  A.  D.  1766. 

A  demurrer  was  given  to  the  declaration. 

The  question  was  —  Whether  the  heirs  of  a  person  living, 
is  a  sufficient  description  for  them  to  take  by. 

Judgment  —  Declaration  sufficient:  And  this  judgment 
was  affirmed. 

By  the  Court.  All  that  is  necessary,  in  an  obligee  or 
grantee,  is  that  he  hath  a  capacity  to  take,  and  is  so  described 
as  to  be  certainly  known  to  be  the  person  meant  and  intended; 
and  in  this  case  there  cannot  arise  a  doubt  as  to  who  the 
promisees  were. 

Stores  v.  Snow. 

Action  of  ejectment,  for  land  mortgaged  to  the  plaintiflf. 
Plea  —  Not  guilty.     Issue  to  the  jury. 
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Worthington  v.  Dewlt. 

The  defendant  offered  evidence  to  prove  that  both  the  note, 
and  the  mortgiage  given  to  secure  it,  were  fraudulent,  and 
done  to  avoid  creditors.  But  by  the  court  not  admitted,  for  a 
fraudulent  conveyance  is  good  between  the  parties;  although 
it  is  void  as  to  creditors. 

Stober  v.  Hinklt. 

An  administrator  is  accountable  for  rents  of  land,  where  the  estate 

is  insolvent. 
Expenses  incurred  in  the  sale  of  lands  in  Vermont,  not  allowable 

against  the  estate  of  the  deceased  lying  in  Connecticut. 

Appeal  from  probate.  1st.  Because  the  judge  had  allowed 
the  executor  too  much  in  his  account  2(L  Because  he  had 
allowed  him  £190  13s.  9d.,  for  charges  in  selling  lands  in  the 
state  of  Vermont,  which  sold  for  but  £65  6s.  3d.  Because  he 
had  not  obliged  the  executor  to  account  for  the  rents  and 
profits  of  the  real  estate,  before  it  waa  represented  insolvent. 

The  court  disaffirmed  the  decree  of  probate  in  part,  viz.  as 
to  rents  and  profits  arising  upon  leases  given  in  the  lifetime 
of  the  deceased;  and  affirmed  it  as  to  the  rest.  Writ  of  error 
was  after  brought  to  the  Supreme  Court  of  Errors,  and'  the 
judgment  was  reversed  as  to  the  charges  which  were  allowed 
for  selling  the  lands  in  the  state  of  Vermont. 

EooT,  J.,  excused  himself  from  judging  in  this  case,  having 
been  heretofore  concerned  as  counsel  for  Hinkly. 
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WORTHINGTON  V.   DeWIT. 

Every  motion  in  arrest  must  be  answered  directly  by  the  court; 
either,  that  It  is  true  or  not  true,  or  that  it  is  sufficient  or  in- 
sufficient. 

Eeeoe,  action  of  indebitatiis  assumpsit,  for  money  had  and 
received  by  said  Worthington. 

Plea  —  Nofi assumpsit  Issue  to  jury.  Verdict  —  That 
the  defendant  did  assume,  etc. 
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Green  v.  Uewitt,  Executor. 

Motion  in  arrest  —  That  certain  writings  were  handed  to 
the  jury,  by  the  counsel  for  the  plaintifiF,  unknown  to  the 
court  or  defendant's  counsel,  and  which  had  been  adjudged 
by  the  court  inadmissible;  particularly,  a  stated  account  under 
the  hand  of  the  plaintiflfs  counsel:  which  writing  and  account 
said  jury  had  in  the  consideration  of  the  cause,  and  looked 
upon  them  as  evidence,  and  found  their  verdict  accordingly; 
and  said  court  gave  judgment,  that  said  motion  was  ovemiled, 
and  for  the  plaintiff  to  recover. 

Error  assigned  —  That  said  court  ought  to  have  arrested 
said  verdict,  and  ordered  a  repleader. 

Judgment  —  Manifest  error;  for  the  facts  stated  in  said 
motion  are  sufficient  if  true,  but  by  the  answer  the  court  give, 
it  doth  not  appear  whether  they  are  true  or  not;  and  for  this 
uncertainty  in  the  answer,  given  by  the  court  to  the  motion, 
the  judgment  is  reversed. 

Green  v.  Dewitt,  Executor  de  son  tort  of  Jabez  Dean. 
In  an  action  against  an  executor,  de  son  tort  —  he  cannot  plead  to  the 

scire  facias,  that  he  hath  never  intermeddled  with  the  estate  of 

the  deceased. 
Taking   administration   after   intermeddling,    will   not   purge   the 

wrong. 

Scire  Facias,  to  have  judgment  against  him  in  propria 
persona^  dated  19th  January,  1790. 

Plea  —  That  he  did  receive  of  said  p'abez^s  wearing  apparel 
to  the  amount  of  twenty  shillings  only;  and  that  after  said 
Green  had  commenced  his  original  suit  against  him,  he  took 
administration  on  said  Jabez's  estate,  reported  it  insolvent,  and 
commissioners  were  appointed  and  a  time  allowed  for  the 
settlement  of  said  estate  until  the  1st  day  of  May  next,  which 
time  is  not  yet  expired. 

Reply  —  That  the  defendant  took  possession  of  an  estate 
belonging  to  the  deceased,  to  the  value  of  £700,  lawful  money, 
as  executor  in  his  own  wrong;  and  that  his  taking  out  ad- 
ministration and  proceeding  on  said  estate  aforesaid,  is  all 
fraudulent,  etc. 

Defendant  rejoins  —  That  he  received  only  said  twenty  shil- 
lings' worth  of  apparel,  belonging  to  the  deceased. 
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Town  of  New  London  t.  Town  of  MontviUe. 

Demurrer  —  Judgment  that  the  rejoinder  is  insufficient, 
and  for  the  plaintiff  to  recover. 

By  the  Coubt.  The  defense  set  up,  however  it  might  have 
been  available  in  the  original  action,  is  inadmissible  upon  the 
scire  facias.  Further,  the  defense  is  insufficient  if  it  had  been 
regulai'ly  pleadable  to  the  scire  facias^  for  it  admits  the  re- 
ceiving of  twenty  shillings  in  his  own  wrong,  and  the  plaintiff 
avers  that  he  received  £700  worth  of  estate,  which  is  not 
traversed  or  denied  by  the  defendant;  and  his  after  taking 
administration  does  not  purge  the  original  wrong. 

Town  of  New  London  v.  Town  of  Montville. 

An  action  of  assumpsit  will  not  lie  against  a  town  where  a  part 
only  are  liable. 

Action  of  assumpsit,  declaring,  that  in  October,  A.  D. 
1786,  Montville  was  incorporated  into  a  town,  and  taken  from 
the  towns  of  New  London,  Lyme  and  Colchester,  and  in  the 
act  of  incorporation,  it  vraa  enacted,  that  the  inhabitants  in 
said  town  of  Montville,  which  belonged  within  the  town  of 
New  London,  should  pay  their  part  and  proportion  of  all  the 
debts  incurred  upon  the  town,  of  New  London,  according  to 
their  list  given  in  the  year  A.  D.  1785  — That  said  to^vn  of 
Montville  appointed  a  committee  to  settle  and  adjust  said  ac- 
counts with  the  selectmen  of  said  New  London  —  That  upon 
a  settlement,  there  was  found  due  from  the  inhabitants  of  that 
part  of  Montville,  which  was  taken  from  New  London,  the 
sum  of  £263  14s.  2d.,  according  to  the  rule  given  by  said  act, 
and  thereupon  and  in  consideration  thereof,  the  plaintiffs  say 
that  the  defendants  being  liable,  did  assume  and  promise  to 
pay  the  same,  etc. 

Demurrer  to  the  declaration  —  Judgment  that  the  declara- 
tion is  insufficient;  and  by  the  court;  it  appears  by  the  plain- 
tiff's own  showing  that  it  was  not  originally  the  duty  of  the 
defendants  to  pay  said  debt,  but  of  a  certain  part  of  them, 
viz.  those  only  who  were  taken  from  New  London,  and  noth- 
ing appears  whereby  said  town  of  Mont\nlle  have  assumed  this 
debt;  their  appointing  a  conmiittee  to  settle  with  New  London 
did  not  amount  to  an  assumption. 
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Edy  v.  Williams. 


Edy  V.  Williams. 

A  man  is  not  concluded  by  a  Judgment  to  which  he  was  not  party 
or  privy. 

Action  of  ejectment  for  certain  lands.  The  defendant 
plead  in  bar  — That  on  the  10th  of  February,  A.  D.  1787, 
the  plaintiffs,  Tisdale  Edy  and  Gilbert  Edy,  were  sole  owners 
of  the  demanded  premises;  and  by  deed  of  that  date,  con- 
veyed it  to  Jonathan  Boardman  of  Preston,  and  said  Jon- 
athan, on  the  21st  of  March,  A.  D.  1787,  by  deed  conveyed 
it  to  Henry  Williams;  and  by  agreement,  the  plaintiff 
was  to  remain  in  possession,  one  year  from  said  sale;  at  the 
expiration  of  said  year,  the  plaintiff  refused  to  deliver  up  the 
possession,  and  claimed  the  same  in  virtue  of  a  lease,  given  him 
by  said  Boardman,  dated  the  11th  of  February,  A.  D.  1787, 
for  the  term  of  999  years,  defeasible  upon  said  Boardman's 
paying  to  him  the  sum  of  £533  13s.  4d.,  money  of  New  York, 
of  which  the  defendant  was  wholly  ignorant;  and  the  plaintiff 
leased  said  premises  to  William  Chapman,  who  entered  upon 
said  premises,  and  the  said  Henry  "Williams  brought  his  action 
against  him  for  said  premises;  and  before  the  Superior  Court 
at  'New  London,  on  fourth  Tuesday  of  September,  1788,  upon 
the  plea  of  no  wrong  or  diaseisin,  he  recovered  judgment  for 
the  demanded  premises  against  said  Chapman,  in  which  trial 
the  present  plaintiff  appeared  and  took  upon  him  the  defense 
of  said  title:  which  judgment  was  executed,  and  the  said 
Henry  put  into  possession  on  the  6th  of  October,  A.  D.  1788, 
and  that  the  defendant  is  in  holding  the  same  under  said 
Henry,  as  tenant  to  him;  and  thereupon  he  says  that  the  title 
to  said  land  hath  been  once  heard,  adjudged  and  determined, 
and  ought  not  again  to  be  drawn  in  question. 

The  plaintiff  replied,  and  recites  the  lease,  and  the  con- 
ditions, which  are  —  that  whereas  Jonathan  Boardman  has 
this  day  given  to  said  Edy  two  notes,  one  for  £266  13s.  4d., 
money  of  New  York,  payable  on  the  15th  of  May  next,  in 
good  rum  at  four  shillings  per  gallon  —  One  for  £266  13s. 
4d.,  like  money,  payable  in  good  rum  at  four  shillings  per 
gallon,  by  the  15th  of  May,  A.  D.  1788;  now  if  said  Board- 
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man  pay  said  notes  then  said  lease  is  to  be  void.  The  plaintiff 
further  says,  that  the  sale  and  transaction  between  said  Henry 
and  said  Boardman  were  fraudulent  and  done  to  cheat  him 
out  of  said  land;  and  that  although  it  be  true  that  said  Henry 
did  recover  judgment  for  said  land  against  said  Chapman,  as 
the  defendant  has  plead,  and  that  he  did  furnish  said  Chap- 
man with  said  lease;  yet  said  Chapman  by  collusion  with  said 
Henry,  suffered  said  judgment  to  go  against  him,  and  imme- 
diately after  took  a  lease  of  said  land  from  said  Henry,  and 
has  discharged  and  released  to  him  all  right  of  bringing  any 
writ  of  error  or  petition  for  a  new  trial  in  said  cause,  so  that  if 
the  plaintiff  is  barred,  it  is  by  a  judgment  to  which  he  was  not 
a  party,  nor  of  which,  he  had  the  control;  having  never  been 
properly  cited  in  to  vouch  and  defend  said  title,  and  against 
which  he  has  no  remedy. 

Demurrer  to  the  reply — Judgment  that  the  plaintiff's  reply 
is  sufficient,  and  fliat  the  plaintiff  recover. 

By  the  Coubt.  It  appears  by  the  pleadings  that  the  plain- 
tiff hath,  not  had  a  day  in  court  in  which,  lie  could  be  heard 
upon  the  validity  of  his  title;  and  to  adjudge  the  bar  suffi- 
cient, would  preclude  him  from  ever  having  an  opportunity 
to  be  heard  thereon,  which  the  law  never  intended. 

Mott  v.  Meach,  Executor  to  Moses  Meach. 

It  Is  no  cause  for  arresting  Judgment  that  the  Jury  have  found  a 
verdict  upon  evidence  which  in  the  opinion  of  the  court  is  not 
sufficient. 

Action  of  dssumpsity  upon  a  promise  of  said  Moses,  made 
in  August,  A.  D.  1788. 

Plea  —  That  the  deceased  did  not  assume  and  promise. 

Issue  to  the  jury  —  Verdict  that  said  deceased  did  assume 
and  promise,  etc. 

Motion  in  arrest  —  That  by  the  Statute  against  Frauds  and 
Perjuries,  and  for  the  limitation  of  suits,  the  action  is  not  sus- 
tainable. •; 

Judgment  —  Motion  insufficient.  The  promise  is  laid  to 
have  been  made  within  three  years  before  the  bringing  of  the 
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action:  besides  the  jury  have  found  the  promise:  and  it  is  no 
reason  for  arresting  a  verdict,  that  the  jury  have  found  it 
without  sufficient  evidence  in  the  opinion  of  the  court,  for 
they  are  judges  of  the  evidence.  Same  point  adjudged  at 
New  Haven  this  circuit,  in  the  case  of  Smith  v.  Bradly; 
Kirby's  Eep.  61,  Woodruff  v.  Whittlesey. 

Gates  v.  Bkattle,  Administrator  of  William  Brattle. 
Observations  on  the  case,  and  on  the  Statute  of  Limitations. 

Writ  of  Error,  complaining  of  a  judgment  of  the  County  • 
Court,  in  an  action  upon  a  bond,  for  £700,  dated  5th  of  June, 
A.  D.  1758,  payable  to  William  Brattle,  by  the  25th  of  De- 
cember after,  with  interest,  and  executed  by  said  Gates  and 
one  Thomas  Gustin,  brought  by  Thomas  Brattle  administrator 
of  said  William  v.  Gates;  writ  dated  5th  November,  A.  D. 
1785. 

Plea  in  bar  —  That  by  a  statute  of  this  state,  entitled  an  act 
for  the  limitation  of  prosecution  in  divers  cases,  etc.  it  is  en- 
acted that  no  suit,  process,  or  action  shall  be  brought  on  any 
bond,  bill,  or  note,  under  hand,  given  for  the  payment  of  any 
sum  or  sums  of  money,  not  having  any  other  condition,  con* 
tract  or  promise  therein,  but  within  seventeen  years  next  after 
an  action  on  the  same  shall  accrue  —  Provided  nevertheless, 
that  the  time  this  state  was  engaged  in  war  shall  be  expimged, 
and  not  computed  in  said  time  —  Provided  also,  that  persons 
over  sea,  or  legally  incapable  to  bring  their  actions  for  their 
debts,  etc.  may  bring  lie  same  any  time  within  four  years  after 
their  coming  from  over  sea,  or  becoming  l^ally  capable;  and 
that  said  bond  is  for  the  payment  of  a  certain  sum  of  money, 
without  any  other  condition,  etc. 

The  plaintiff  replies,  that  he  ought  not  to  be  barred,  because, 
he  says  that  the  defendant  and  said  Gustin,  on  the  5th  of 
June,  A.  D.  1761,  paid  to  said  William  the  whole  of  the  in- 
terest on  said  bond;  and  on  the  23d  of  March,  A.  D.  1764, 
said  William  and  said  Gustin  reckoned,  and  found  due  on  said 
bond  the  sum  of  £800,  lawful  money,  and  thereupon  made  and 
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subscribed  the  following  writing  on  said  bond,  viz.  March  23, 
1764,  due  on  this  bond  £800,  William  Brattle,  Thomas 
Gufitin;  whereby  the  said  Qustin  and  the  defendant  did  fully 
recognize  said  bond,  and  the  sum  due  thereon.  The  plaintiff 
further  says,  that  said  William,  on  the  10th  of  April,  A.  D. 
1776  went  from  Boston,  over  sea  to  Halifax,  and  there  resided 
until  the  20th  of  October  following,  when  he  died;  and  the 
plaintiff  further  says,  that  there  was  no  administration  taken, 
or  any  person  capable  of  bringing  a  suit  on  said  bond,  until  the 
9th  of  October,  A.  D.  1784,  when  the  plaintiff  took  admin- 
istration on  said  William's  estate,  and  this  suit  is  brought 
within  four  years  from  the  taking  administration  as  aforesaid. 

The  defendant  rejoins  —  That  said  Gustin,  severally  and 
alone,  without  and  against  the  consent  of  the  defendant,  sub- 
scribed said  writing  on  said  bond;  that  the  plaintiff  returned 
into  this  state  in  October,  A,  D.  1779,  and  might  then  have 
taken  administration,  but  neglected  to  do  it  for  more  than  four 
yeai"3  after  his  return,  and  until  the  9th  of  October,  A.  D. 
1784.  To  the  rejoinder  of  the  defendant  the  plaintiff  de- 
murred; and  judgment  was  for  the  plaintiff;  that  the  rejoinder 
of  the  defendant  was  insufficient. 

Error  assigned  —  That  said  County  Court  ought  to  have 
adjudged  said  rejoinder  sufficient. 

By  this  CouET.  There  is  nothing  erroneous  in  the  judgment 
The  reasons  which  seemed  to  prevail  with  the  court  in  the 
decision  of  the  cause,  were  those  which  Law  and  Dyer,  JJ., 
offered  for  dissenting  from  the  opinion  of  the  court  in  the 
cause  of  Brattie  v.  Gustin,  reported  in  Kirby;  and  the  judg- 
ment of  the  Supreme  Court  of  Errors  reversmg  the  judgment 
of  the  Superior  Court  in  that  cause. 

Although  I  excused  myself  from  judging  in  this  cause,  on 
account  of  my  having  been  of  counsel  for  Gustin  in  the  Su- 
preme Court  of  Errors;  yet  I  would  make  some  observations 
upon  the  law  which  governs  this  case. 
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This  is  a  positive  law,  and  is  binding  upon  the  courts  and 
the  citizens,  by  force  of  the  authority  that  enacted  it. 

However  the  legislature  might  have  been  induced,  from 
many  and  various  reasons,  both  of  policy  and  justice,  to  make 
the  law;  the  law  when  made,  is  the  rule  which  must  govern  the 
judges  and  the  citizens.  The  question  then  is  not,  what  the 
law  ought  to  have  been,  or  why  it  was  made?  but  what  it  is. 
And  statutes  consist  of  two  parts,  the  letter  and  the  reason. 

The  title  of  the  act  is,  an  act  for  the  limitation  of  prosecu- 
tions in  divers  cases,  civil  and  criminal.  The  first  paragraph 
is,  that  no  person  shall  be  indicted,  prosecuted,  etc.  or  com- 
pelled to  answer  before  any  court,  etc.  for  the  breach  of  any 
penal  law,  or  for  other  crime,  etc.  for  which  a  forfeiture  be- 
comes due  to  any  public  treasury,  unless  the  indictment,  com- 
plaint, etc.  be  made  and  exhibited  within  one  year  after  the 
offense  is  committed;  and  every  such  indictment,  information, 
etc.  that  is  not  made  and  exhibited  within  the  time  limited  as 
aforesaid,  shall  be  void  and  of  none  effect.  No  one  can  be  at  a 
loss  about  either  the  letter  or  spirit  of  this  paragraph;  yet  if 
we  should  go  to  guessing  about  the  reason  which  induced  the 
legislature  to  make  it,  we  might  be  greatly  divided. 

The  paragraph  which  respects  this  case  is,  that  no  suit  pro- 
cess or  action  shall  be  brought  on  any  bond,  bill,  or  note,  etc. 
given  for  the  payment  of  money,  not  having  any  other  con- 
dition, etc.  but  within  seventeen  years  next  after  a  right  of 
action  on  the  same  shall  accrue,  exclusive  of  the  time  of  war; 
but  from  all  and  every  action,  suit,  etc.  after  the  time  limited 
as  aforesaid,  each  and  every  person  shall  be  forever  debarred. 

Can  anything  be  plainer  than  this  paragraph,  both  as  to  the 
letter  and  meaning  of  it?  And  it  is  equally  clear  that  this  case 
is  within  the  purview  of  the  statute,  viz.  it  is  more  than  seven- 
teen years,  exclusive  of  the  war,  from  the  time  a  right  of  action 
accrued  upon  the  bond  and  the  date  and  impetration  of  the 
plaintiff^s  writ. 


190  NEW  LONDON"  COUNTY, 

Gates  y.  Brattle,  Administrator. 

The  only  question  which  remains,  is  —  Whether  it  is  within 
any  of  the  saving  provisos  of  the  statute  —  and  let  us  see  what 
they  are,  and  to  whom  they  are  extended;  to  persons  over  sea 
or  legally  incapable  to  bring  their  actions  for  their  debts  afore- 
mentioned, such  may  bring  them  any  time  within  four  years 
after  their  coming  from  over  sea,  or  becoming  legally  capable 
to  bring  an  action;  notwithstanding  the  limitation  aforesaid. 

The  statute  begins  to  compute  from  the  time  a  right  of 
action  accrued  upon  the  obligation,  1st.  Let  us  consider  what 
is  meant  by  over  sea,  as  it  respects  locality,  and  as  it  respects 
time  or  duration.  2d.  What  by  legal  incapacity  in  point  of 
disability,  and  of  duration  or  time. 

As  to  the  first  —  Over  sea,  in  point  of  locality.  If  it  means 
a  person's  crossing  a  part  or  arm  of  the  sea  to  get  to  the  place 
where  he  is,  it  means  everything  and  nothing,  just  as  the  court 
please;  for  in  .that  sense  a  man  may  be  over  sea,  and  be  in  the 
United  States,  or  in  his  own  state.  If  it  means  his  being  in  a 
place  which  cannot  be  got  to  or  from,  without  crossing  the  sea 
or  some  part  of  it,  it  has  a  fixed  determinate  meaning;  and 
this  is  doubtless  the  true  meaning. 

As  to  the  time  —  Does  it  mean  his  going  over  sea  at  any 
time  during  the  seventeen  years,  and  remaining  there  ever  so 
short  a  period;  or  his  going  over  sea  just  at  the  close  of  the 
seventeen  years,  and  being  there  at  the  expiration  of  it.  Or 
does  it  mean  his  being  over  sea,  when  the  right  of  actiou 
accrued,  and  his  continuing  there  until  the  seventeen  years 
exjHre?  Undoubtedly  it  means  the  latter  case;  for  there 
would  be  no  sense  in  saving  a  man's  right  in  either  of  the  other 
cases;  for  there  he  might  have  saved  himself  without  the  aid 
of  the  proviso;  and  the  law  never  means  to  save  a  man  against 
his  own  negligence  and  laches. 

As  to  the  second  question  —  A  legal  incapacity,  supposes 
the  person  to  have  the  right  in  him,  but  by  reason  of  some  im- 
pediment he  is  prevented  exercising  it,  as  minors,  feme 
coverts,  lunatics,  etc.  an  administrator  hath  no  right  in  him 
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until  letters  of  administration  are  granted  to  him;  lie  cannot 
therefore  be  considered  as  a  subject  of  this  proviso,  until  he 
has  taken  administration,  after  that  a  legal  or  a  natural  in- 
capacity might  attach  upon  him. 

As  to  the  time  —  The  same  observations  apply  in  this  case, 
as  in  the  case  of  a  man's  being  over  sea.  There  being  no  other 
savings  in  the  statute,  the  statute  is  a  clear,  positive,  and  per- 
emptory ademption  of  all  remedy  in  such  case;  unless  within 
one  or  the  other  of  the  above  provisos.  And  as  there  are  no 
statute  in  England  similar  to  this  of  our  own,  all  reasonings 
from  them,  or  from  the  common  law  of  that  country,  are  very 
inapplicable  to  the  case;  as  also  are  all  arguments  drawn  from 
pajinents  and  indorsements  upon  the  bond. 

Dean  v.  Woodbridge. 

Where  a  note  is  payable  in  specific  articles  on  demand,  a  special 
demand  is  necessary. 

AcTiox  on  note;  in  which  the  defendant  promised  the  plain- 
tiff to  pay  him  £36  2s.  6d.,  in  West  India  goods,  on  demand; 
and  no  special  demand  is  laid  ia  the  declaration.  The  defend- 
ant demurred  to  the  declaration  on  that  account. 

Judgment  —  That  the  declaration  is  insufficient. 

The  duty  of  the  defendant  to  deliver  the  goods  arises  upon 
a  demand  being  made;  and  the  breach  which  subjects  him  to 
damages,  consists  in  not  delivering  them  when  demanded;  and 
thig  action  is  not  for  the  goods,  but  for  damages,  to  compensate 
for  the  breach  of  the  contract;  which  could  not  have  hap- 
pened until  demand'  was  made.  Besides  if  this  action  is  main- 
tainable without  a  demand  such  an  obligation  would  be  the 
same  as  a  note  for  money. 

Tracy  v.  Post. 

Upon  a  writ  of  error,  it  was  determined  that  an  alderman 
has  no  right  to  sign  any  writs,  but  such  as  are  returnable  be- 
fore the  City  Court,  the  mayor  or  an  alderman. 
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Fitch  v.  Lothrop. 
The  Judgment  of  the  court  ought  to  be,  where  a  plea  in  abatement 
is  judged  not  to  be  true  or  insufficient,  that  the  defendant  an- 
swer over  to  the  action. 

Wbit  of  Ebror.  Lothrop  sued  riteh.  before  a  justice,  as 
executor  of  Benjamin  Fitch.  The  defendant  plead  in  abate- 
ment —  That  he  is  not  executor  of  said  Benjamin,  nor  hath 
administered  as  such,  but  that  Joseph  Isham,  Esq.  is  admin- 
istrator on  the  estate  of  said  Benjamin;  upon  which  the  parties 
were  at  issue,  and  the  judgment  of  the  justice  was,  that  the 
defendant  was  executor,  and  that  the  plaintiff  recover  nine 
shillings  and  six  pence,  debt  and  cost. 

Error  assigned  —  That  the  judgment  ought  to  have  been  a 
respondeat  ouster,  and  not  in  chief  for  damages;  and  the 
judgment  was  reversed  for  the  cause  assigned  in  error. 

Worthington,  Administrator  of  Daniel  Kellogg, 
V.  Hosmer. 
Where  an  execution  has  been  prayed  out,  although  after  the  death 
of  the  plaintiff,  and  delivered  to  an  officer,  and  he  has  received 
the  pay  of  the  debtor  and  indorsed  said  execution;  it  is  a  good 
bar  to  a  scire  facias  in  favor  of  the  administrator  on  said  Judg- 
ment. 

Scire  Facias  to  have  a  judgment  recovered  by  said  Daniel 
in  his  lifetime,  affirmed  in  favor  of  the  plaintiff;  alleging  that 
an  execution  had  been  issued,  and  a  fioti  est  returned  upon  it; 
and  which  the  defendant  has  never  paid. 

The  defendant  plead  in  bar  —  That  after  said  execution 
was  returned  non  est,  an  alias  execution  was  taken  out  in  said 
Daniel's  name  against  her,  and  delivered  to  James  Comwell, 
a  constable  of  Middletown,  and  she  was  compelled  to  pay  said 
execution,  and  did  in  fact  pay  it  to  said  constable;  and  he 
thereupon  indorsed  said  execution  satisfied. 

The  plaintiff  replies  —  That  before  said  alias  was  taken  out 
the  said  Daniel  died,  and  that  the  whole  proceedings  on  said 
alias  execution  are  null  and  void,  and  had  by  mistake.  De- 
murrer to  the  reply. 

Judgment  —  That  the  reply  is  insufficient. 

By  the  Coitrt.    Although  it  was  irregular  to  take  an  alias 
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execution,  after  the  death  of  said  Daniel  without  a  scire 
facias;  yet  the  defendant  has  been  compelled  to  pay  said  debt, 
to  the  officer  who  had  right  to  receive  it,  and  indorse  said 
execution  satisfied,  which  had  been  done.  She  is  therefore  ex- 
onerated, and  the  administrator  must  look  to  the  officer. 

PUNDEBSON  V.  FANNING. 
An  offset  wblcli  is  compeUable  only  in  chanoery,  is  a  good  con- 
sideration, of  an  agreement  to  pay  interest 

AonoN  on  the  case,  declaring,  that  in  January,  A.  D.  1786, 
he  was  indebted  to  Phoenix  of  New  York,  the  sum  of 

£182  for  goods  he  purchased  for  the  defendant's  use,  and  for 
which  the  defendant  was  to  pay  said  Phoenix;  that  the  defend- 
ant was  indebted  a  further  sum  of  £155  10s.,  for  goods  pur- 
chased for  himself  of  said  Phoenix,  making  in  the  whole  £837 
lOs. ;  that  the  defendant  obtained  from  said  Phoenix,  the  plain- 
tiffs note,  for  £182,  sued  it,  got  judgment  and  execution,  and 
committed  him  to  gaol  upon  it,  upon  which  said  Phoenix 
levied  other  executions  upon  the  plaintiff,  and  imprisoned  him 
thereon;  that  in  March,  A.  D.  1786,  the  plaintiff  recovered  a 
judgment  against  the  defendant  for  the  sum  of  £337  10s.  4kL, 
for  which  he  had  execution,  and  was  about  to  levy  it  on  the 
body  of  the  defendant,  which  he  had  no  way  to  pay,  but  by 
the  plaintiff's  offsetting  the  £182,  for  which  he  was  imprisoned, 
towards  it;  and  to  induce  the  plaintiff  to  make  said  offset,  in 
and  by  a  certain  writing,  promised  and  engaged  as  follows,  viz. 
whereas  Ebenezer  Punderson  was  imprisoned  in  March  last, 
upon  an  execution  in  favor  of  Phoenix,  for  £185,  debt 

and  cost,  which  it  was  my  duly  to  have  paid  —  I  promise  to 
pay  him  the  interest  of  that  sum  annually,  until  he  shall  be 
released  from  his  imprisonment  on  said  Phoenix's  other  exe- 
cutions, which  was  occasioned  by  my  debt,  etc. 

Plea  in  bar  —  That  the  defendant  was  taken  in  Norwich, 
upon  the  plaintiff's  execution  for  £337  10s.,  and  had  no  way 
to  pay  the  debt,  unless  the  plaintiff  would  offset  said  £185,  for 
which  he  was  imprisoned,  and  to  induce  the  plaintiff  to  do 
that,  and  for  no  other  cause  said  writing  was  given,  and  is 
void.    Demurrer  to  the  plea. 

Judgment  —  That  the  plea  is  insufficient. 
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Warner  v.  Robinson. 

This  action  is  brouglit  on  a  written  promise;  the  considera- 
tion is  not  an  illegal  one,  nor  an  idle  one;  it  is  in  consideration 
the  plaintiflf  would  make  an  offset,  which  the  defendant  had 
no  way  to  enforce,  but  by  suit  in  chancery. 

Phillips  v.  Halsey. 
On  a  hearing  in  damages  on  a  note,  which  is  defaulted;  a  claim,  on 
the  ground  of  another  agreement,  by  the  defendant,  cannot  be 
offset  on  the  note. 

AonoN  on  a  note,  dated  for  payable,  etc.    Case 

defaulted.  Defendant  moved  to  be  heard  in  damages;  alleging 
that  it  was  given  for  the  premium  on  a  policy  of  insurance 
from  New  London  to  Ireland,  with  liberty  to  go  to  the  Isle 
of  May,  and  in  case  said  Snow  should  not  go  to  the  Isle  of  May, 
•3  per  cent,  of  the  premium  should  be  retained;  and  that  said 
Snow  did  not  go  to  the  Isle  of  May. 

Question  was  made  —  Whether  this  could  be  introduced  on 
a  hearing  in  damages  on  the  note. 

By  the  Coubt.  It  cannot.  It  is  another  contract  than  diat 
on  which  the  action  is  brought;  and  if  there  is  anything  due  on 
that  ground  the  court  are  not  authorized  to  make  the  offset 
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Hon.  Eliphalet  Dteb,  Esq.,  Chief  Judge. 
Judges. 

Hon.  Andrew  Adams,  Esq.,     Hon.  Chakles  Chaunoy,  Esq., 
Hon.  Jesse  Eoot,  Esq.,  Hon.  Erastus  Wolcott,  Esq. 

Warker  v.  Bobinson. 

If  the  juiy  refer  the  decision  of  a  cause  or  the  assessment  of  dam- 
ages to  chance  —  it  is  good  cause  of  arrest. 

Action  of  the  case  upon  a  recommendation  in  writing  of 
one  Richard  Spelman,  etc.  Issue  to  the  jury  —  who  found  for 
the  plaintiff  to  recover  £132  6s.  8d.  lawful  money  damages, 
•etc. 

Motion  in  arrest  —  Among  other  exceptions,  that  the  jury 
were  greatly  divided  in  opinion  with  respect  to  the  damages; 
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Boles  V.  Lynde. 

that  they  agreed  upon  the  following  method  to  assess  them, 
viz.  each  to  mark  a  sum  on  a  piece  of  paper  and  put  it  into  a 
hat,  and  that  the  twelve  sums  thus  marked,  being  added  to- 
gether and  divided  by  twelve,  the  quotient  should  be  the  sum 
of  damages;  and  that  the  damages  were  thus  found  and  as- 
sessed by  the  jury.    This  was  denied  by  the  plaintiff. 

The  court  find  the  facts  to  be  proved,  by  inquiry  of  the 
jurors;  and  arrest  the  verdict,  upon  the  principle  that  in  trials 
nothing  is  to  be  left  to  hazard  or  chance.  The  case  of  Henahaw 
V.  Thompson,  adjudged  Hartford  adjourned  Superior  Court, 
December  A.  D.  1777,  is  in  point;  which  was  an  action  of 
the  case,  and  verdict  for  plaintiff  for  £30  lOs.  8d.  damages. 
This  judgment  was  arrested,  because  the  jury  took  the  same 
method  to  ascertain  the  damages. 

Boles  v.  Lynde. 
In  a  prosecution  for  an  offense  against  a  statute,  which  enacts  a 
fine,  and  also,  the  forfeiture  of  the  utensils  by  which  the  offense 
is  committed:  on  conviction,  the  judgment  ought  to  be  for  the 
utensils  and  not  for  the  value. 

Ekrob  to  reverse  a  judgment  of  the  County  Court  in  a 
prosecution  upon  the  statute,  entitled  an  act  for  encouraging 
and  regulating  fisheries,  by  which  it  is  enacted,  that  no  person 
shall  set  or  draw  any  seine  for  the  purpose  of  catching  fish,  be- 
tween the  15th  of  March  and  the  15th  of  June  in  any  year, 
south  of  an  east  and  west  line  from  Seabrook  fort,  within  one 
mile  and  a  half  east  and  west  on  each  side  of  the  mouth  of 
Connecticut  river,  except,  etc  on  pain  of  forfeiting  and  paying 
a  fine  of  £10  on  conviction;  and  also  shall  forfeit  the  seine, 
ropes  and  other  utensils  used  in  catching  fish,  contrary  to  the 
act.  The  complaint  alleged  that  said  Boles  had  drawn  a  seine 
within  the  aforesaid  limits  for  the  purpose  of  catching  fish, 
etc.  whereby  he  had  forfeited  £10  for  the  uses  mentioned  in 
said  statute;  and  also  said  seine,  ropes,  etc.  The  defendant 
made  default  of  appearing  and  the  court  considered  and  gave 
judgment  that  he  pay  the  sum  of  £20  being  the  £10  fine  and 
the  value  of  the  seine,  etc. 

Error  assigned  —  That  judgment  ought  to  have  been  for 
the  penalty  of  £10;  and  also  that  said  seine,  etc.  be  forfeited, 
to  and  for  the  uses  mentioned  in  the  statute. 
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Town  of  East  Hartford  v.  Middletown. 

Judgment  — >  Manifest  error,  far  the  reason  above  assignecL 
The  court  had  nothing  to  do  in  assessing  the  value  of  the  seine, 
etc.  in  this  prosecution  —  for  the  statute  is  that  he  forfeit  the 
seine,  etc.  and  not  the  value  of  the  seine,  etc. 

Alsop  v.  GooDWiisr. 

Parol  evidence  not  admissible  to  prove  that  certain  expressions  in 
a  note  meant  what  they  expressed. 

Action  upon  a  note,  dart«d  4th  June  1778,  for  £474  5s.  lOd. 
lawful  money  and  interest  Plea  full  payment.  Issue  to  the 
jury. 

The  plaintiff  offered  witnesses  to  prove  that  said  note  was 
for  lawful  silver  money. 

By  the  court  not  admitted;  because  xmnecessary,  the  note 
speaks  for  itself.  Had  the  motion  come  from  the  defendant, 
to  have  shown  that  it  was  given  for  the  common  currency  of 
the  country,  which  was  called  lawful  money,  the  case  would 
have  been  otherwise. 

Chapman  v.  Griffin. 

The  appraisers  of  land  taken  by  execution,  must  all  be  freeholders 
of  the  town  in  which  the  land  lies. 

Action  of  ejectment  The  plaintiff's  title  was  the  levy  of 
an  execution  in  A.  D.  1789,  duly  made.  The  defendant  sets 
up  title  under  a  levy  made  upon  tie  same  lands  in  A.  D.  1783. 
All  the  appraisers  were  agreed  upon  by  the  creditor  fuid 
debtor,  but  one  of  them  did  not  belong  to  the  town  where  the 
land  lay. 

Judgment  was  for  the  plaintiff;  upon  the  ground,  that  the 
statute  is  express,  that  the  land  shall  be  appraised  by  free- 
holders of  the  same  town;  and  the  agreement  of  the  parties 
cannot  alter  the  law. 

Town  of  East  Hartford  v.  Middletown. 

An  idiot  who  lives  with  and  is  supported  by  the  mother,  is  settled 
with  the  mother. 

Error  to  reverse  a  judgment  of  the  County  Court,  in  an. 
action  on  book,  brought  by  Middletown  to  recover  pay  for 
supporting  one  Mellisant  Dowd,  a  pauper. 
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Hall  y.  Merriman. 


The  jury  found  a  special  verdict,  viz.  That  said  Mellisant 
was  bom  in  A.  D.  1759  in  Middletown,  where  her  parents 
were  then  l^ally  settled;  that  afterwards  her  father  died,  and 
in  January  A.  D.  1772,  her  mother  married  to  Dolbier 

of  Hartford,  east  side  of  the  river,  and  moved  theire  with  her 
daughter  the  said  M^Uisant,  where  she  lived  with  her  husbaxid 
said  Dolbier,  until  his  death  sometime  in  the  year  A.  D.  1777; 
that  her  mother  Continued  to  live  in  said  Hartford,  on  the  east 
side  of  said  river,  and  said  Mellisant  with  her,  until  sometime 
in  A*  D.  1784,  when  said  East  Hartfoid  was  iocorporated  into 
a  distinct  town;  that  she  continued  to  live  ia  said  East  Hart* 
ford  with  her  mother,  until  the  10th  of  November  A.  D.  1787, 
when  her  mother  died.  During  the  whole  of  said  time  she 
was  supported  and  nurtured  by  her  mother,  she  being  an 
idiot;  that  upon  the  death  of  her  mother  she  became  chargeable 
and  was  sent  to  Middletown;  and  for  supporting  her  this  ac- 
tion is  brought.  Judgment  of  the  County  Cfourt  is  that  the 
law  is  so  upon  the  facts  aforesaid  that  the  defendants  do  owe, 
and  for  the  plaintiffs  to  recover,  etc. 

Error  assigned  generally. 

Judgment  —  Nothing  erroneous.  The  mother  by  marrying 
with  Dolbier,  became  settled  in  Hartford  in  right  of  her  hus- 
band; and  after  his  death  she  became  settled  there  in  her  own 
right  —  and  the  said  Mellisant  being  an  idiot,  was  settled  with 
the  parent 
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Hall  v.  Merkiman. 

The  court  wiU  not  adjudge  a  writing  not  to  be  libelous,  which  arbi- 
trators have  found  to  be  such;  if  the  case  is  in  the  least  doubtfuL 

Action  on  note.  Plea  in  bar  —  That  said  note  was  given  to 
oblige  the  defendant  to  abide  the  award  of  arbitrators,  upon 
the  following  writing,  (the  writing  is  here  recited  in  the  plea) 
which  writing  was  posted  up  in  a  public  place;  that  said  arbi- 
ttrators  found  the  defendant  guilty  and  awarded  him  to  pay 
iilO;  and  that  said  arbitrators  were  mistaken  in  point  of  law; 
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Fowler  ▼.  Bishop,  Treasurer. 

for  that  said  writing  doth,  not  amount  to  a  libel,  nor  are  said 
words  actionable.  • 

The  plaintiff  replied  the  submission  and  award,  and  per- 
formance on  his  pert  and  a  breach  on  the  part  of  the  defend- 
ant.   Demurrer. 

Judgment  —  That  the  reply  is  sufficient. 

By  the  Coubt.  The  writing  is  libelous  and  tends  to  bring 
disgrace  upon  the  plaintiff;  but  was  it  even  doubtful,  after  a 
hearing  by  arbitrators,  judges  of  the  parties'  own  choosing, 
who  have  judged  it  to  be  so,  this  court  would  not  set  aside 
their  award. 

Apthorp  v.  Lockwood. 

A'  garnishee  may  be  inquired  of  respecting  a  mistake  in  the  note, 

claimed  of  him. 
A  plaintiff  may  recover  of  the  garnishee  the  balance  of  a  debt,  due 

from  him  to  the  absconding  debtor,  by  assignment  from  others. 

Scire  Facias  against  him  as  garnishee  to  Charles  M'Evers. 

It  was  determined  that  he  might  be  inquired  of  relative  to  a 
mistake,  which  intervened  at  the  giving  of  the  note  to  said 
M'Evers,  for  which  he  is  now  challenged.  Also  it  was  de- 
termined, that  the  plaintiff  recover  a  debt  due  from  Lockwood 
to  M'Evers  and  Company,  that  was  assigned  to  the  said 
M'Evers,  as  being  his  property,  by  force  of  the  assignment 

Fowler  v.  Bishop,  County  Treasurer. 

state  attorneys  are  informing  officers  within  the  meaning  of  the 
law  respecting  costs  on  criminal  prosecutions. 

Error  to  reverse  a  judgment  of  the  County  Court,  for  cost 
upon  an  information  of  the  state's  attorney,  against  said 
Fowler,  on  which  he  was  acquitted. 

Error  assigned  —  That  no  cost  ought  to  be  taxed  against 
the  defendant  in  such  case. 

Judgment  —  Nothing  erroneous. 

By  the  Court.  The  words  of  the  statute  are,  that  all  per- 
sons who  shall  for  any  matter  of  delinquency,  etc.  be  anywise 
prosecuted,  by  any  informing  officer,  legally  appointed  and 
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Austin  V.  Nichols. 

sworn  for  that  purpose,  shall  pay  all  the  necessary  cost,  etc.. 
whether  on  trial,  they  shall  be  found  guilty  or  not,  etc.  By 
this  statute  it  is  that  costs  are  taxed  in,  any  prosecution  of  a. 
criminal  nature;  and  if  the  plaintiff  in  error  is  to  be  excused 
from  cost  in  this  case,  it  must  be  upon  a  principle  that  would 
equally  excuse  him,  if  he  had  been  found  gtdlty ;  —  which  is^ 
that  the  state's  attorney  is  not  an  officer  mentioned  in  the 
statute.  But  whatever  doubt  there  might  have  been  upon  the 
words  of  the  statute,  long  uniform  practice  has  removed  that 
doubt  —  and  the  informations  of  the  state  attorney  are  con- 
sidered as  standing  upon  the  same  ground,  in  this  respect  aft 
those  of  other  informing  officers. 

HOLEBBOOK  V.   LuCAS. 

A  deed  given  by  a  grantor,  who  is  disseized  and  out  of  possession 
except  to  the  possessor,  is  void. 

Action  of  ejectment  for  a  tract  of  land.  Plea  not  guilty. 
Issue  to  the  court. 

The  land  belonged  to  Lucas's  wife  in  fee;  she  died  without 
ever  having  had  a  child;  Lucas  continued  in  the  possession 
claiming  it  to  be  his;  her  brother  takes  administration  and  has 
the  land  distributed  to  him  as  her  heir-at-law,  and  sells  it  to  the 
plaintiff;  Lucas  being  in  possession  claiming  it  at  the  same 
time. 

The  question  was  —  Whether  the  brother's  deed  was  void 
by  the  statute,  he  being  disseized  at  the  time  of  executing  it, 
to  the  plaintiff? 

By  the  Court.  Judgment  —  That  the  defendant  is  not 
guilty,  on  the  ground  that  the  deed  is  void  by  the  statute. 

Austin  v.  Nichols. 

A  writ  dated  20th  October  1789,  to  be  answered  on  the  30th  of 
October  next,  is  October  twelve  month. 

Ebbob  to  reverse  a  judgment  of  a  justice.  Nichols  sued 
Austin  before  a  justice  by  writ  dated  the  20th  of  October  A. 
D.  1789,  and  summoned  him  to  answer  on  the  30th  of  Octo- 
ber next;  and  judgment  was  rendered  on  the  30th  of  October 
A.  D.  1789. 
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Clark  et  al.  y.  Tamer. 

Error  assigned  —  That  the  defendant  waa  simmioned  to  ap- 
pear on  the  30th  October  A,  D.  1790. 

Judgment —  Manifest  error;  for  the  word  next  has  relation 
to  the  month,  which  would  be  October  twelve  months  from 
the  date  of  the  writ. 

Smith  V.  Bellamy. 
The  facta  put  in  issue,  must  be  found  explicitly,  to  be  true  or  Diot. 

Eeeob  to  reverse  a  judgment  of  the  City  Court,  in  an  ac^ 
tion  brought  by  Smith  against  Bellamy,  in  which  a  special 
issue  was  joined  to  the  court;  and  the  court  gave  judgment, 
that  having  heard,  etc.  and  considered,  etc.  do  ^d  the  issue  iji 
favor  of  the  defendant. 

Error  assigned  —  That  said  City  Court  have  not  found  the 
facts  put  in  issue. 

Judgment  —  Manifest  error. 

By  the  Coubt.  The  facts  put  in  issue  by  the  pleadings 
must  be  f oimd  directly  for  or  against  him  that  affirms  them. 

Clark  et  al.  v.  Turner. 

An  information  for  an  assault  and  battery  and  breach  of  the  peace 
by  a  common  person,  without  joining  the  public,  is  no  more  than 
a  civil  process  and  the  same  notice  must  be  given. 

Ebeob  to  reverse  a  judgment  of  a  justice.  Turner  com- 
plained of  Clark,  etc.  to  said  justice  in  his  own  name  for  a 
breach  of  the  peace,  in  assaulting  and  beating  him;  upon 
which  a  capias  issued  and  the  Olarks  were  arrested  and  had 
forthwith  before  the  justice;  where  they  plead  a  special  plea 
—  which  was  overruled  and  judgment  against  them,  for  forty 
shillings  damage  and  cost. 

Errors  assigned  —  Ist.  That  said  prosecution  was  illegal, 
the  public  not  being  joined  in  it.  2d.  That  it  was  only  a  civil 
suit  and  required  six  days'  notice.  3d.  That  said  Samuel  Jr. 
was  a  minor  and  plead  by  an  attorney. 

Judgment  —  Manifest  error,  upon  all  three  of  the  excep- 
tions. 
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Warner  et  al.  t.  TomllDSon  et  aL 


Mervin  V.  Potter. 

A  receipt  having  been  given  in  evidence  on  a  plea  of  full  payment 
to  a  note  and  disallowed;  is  no  objection  to  its  going  to  the  Jury, 
in  an  action  of  assumpsit  for  the  same  money.     • 

AonoN  of  assumpsit  for  £60  68.  3d.,  money  paid  to  the 
defendant  on  account  of  a  certain  note  to  have  been  indorsed 
thereon,  and  for  which  he  gave  a  receipt;  the  defendant  never 
indorsed  it,  but  recovered  the  whole  sum  of  the  note,  etc. 
The  defendant  plead  nondssumpsit    Issue  to  the  jury. 

The  defendant  objected  against  the  plaintiff's  producing 
said  receipt  to  the  jury,  or  any  evidence  about  it;  because, 
that  in  the  action  brought  by  him  on  said  note,  the  present 
plaintiff  plead  full  payment,  and  under  that  issue  he  offered 
said  receipt  to  the  jury,  and  it  was  found  and  adjudged  on 
said  trial,  that  said  receipt  was  for  but  £6  6s.  3d.,  which  was 
allowed. 

By  the  Court.  The  plaintiff  may  prove  his  declaration  — 
the  receipt  was  only  matter  of  evidence  in  the  former  trial,  and 
is  no  more  now.  The  point  was  then  collaterally  tried,  now 
it  will  be  directly  decided.    The  receipt  was  admitted. 

Warner  et  al.  v.  Tomlinson  et  al. 

A  demurrer  In  chancery  if  ruled  for  the  plaintiff  is  not  final  — but 
the  court  must  inquire  and  find  the  facts. 

Error  to  reverse  a  decree  in  chancery,  of  the  County  Court. 
Tomlinson  et  al.  brought  their  petition  in  diancery  against 
Warner  et  al.  and  Warner  made  a  special  plea  in  bar;  to  which 
a  demurrer  was  given,  and  the  County  Court  judged  said  plea 
insufficient  and  thereupon,  without  further  inquiry,  or  finding 
any  facts,  proceeded  to  pass  a  final  decree  in  the  cause. 

Error  assigned  —  That  said-  decree  was  illegally  and  er- 
roneously conceived  and  made. 

Judgment  —  Manifest  error;  for  a  judgment  upon  a  de- 
murrer in  chancery,  in  favor  of  the  petition,  or  against  the 
plea,  is  not  final,  but  interlocutory;  besides,  said  court  have 
not  found  any  facts,  to  warrant  said  decree. 
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M*£wen  ▼.  Welles,  Adminlstaratrlx. 
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Palmer  v.  Palmer. 

Oivil  causes  cognizable  before  a  single  minister  of  justice,  must  be 
prosecuted  before  such  authority  in  those  towns  only,  wherein 
the  plaintiff  or  defendant  dwell. 

Error  to  reverse  a  judgment  of  a  justice,  in  an  action  on  a 
note.  The  plaintiff  and  defendant  lived  in  Greenwich,  and 
there  were  justices  in  said  town,  who  could  judge  between  the 
parties.  The  court  was  held  in  Greenwich,  by  a  justice  who 
belonged  to  Stamford. 

Error  assigned  —  That  said  justice  by  law  had  no  right  to 
go  out  of  his  own  town  to  try  said  cause. 

Judgment  —  Manifest  error.  The  statute  is,  that  all  suits 
and  prosecutions  cognizable  before  an  assistant  or  justice  of 
the  peace,  shall  be  made  and  prosecuted,  before  such  authority 
in  those  towns,  only,  where  the  plaintiff  or  defendant  dwell, 
unless  there  be  no  authority  which  may  lawfully  try  said 
cause,  in  either  of  said  towns;  then,  etc. 

M'EwBN  V.     Welles,  Administratrix  of 
Samuel  Welles. 

If  the  mortgagee  takes  possession  of  the  mortgaged  premises  and 
forecloses  the  equity  of  redemption  the  debt  is  discharged. 

Error  to  reverse  a  judgment  of  the  County  Court,  in  an 
action  brought  by  said  M'Ewen  against  said  Hannah,  upon  a 
note  given  by  said  Samuel  on  the  8th  of  November  A.  D. 
1781,  for  £258  8s.  Id.  on  interest. 

Plea  in  bar  —  That  said  Samuel  in  his  lifetime,  mortgaged 
to  the  plaintiff  and  Samuel  William  Johnson,  Esq.  certain 
lands  to  secure  said  note  and  a  debt  of  £120  lis.  5d.,  due  to 
said  Johnson,  which  were  of  greater  value  than  both  of  said 
debts;  and  that  said  Johnson  and  the  plaintiff  had  taken  pos- 
session of  said  mortgaged  premises  and  had  obtained  a  decree 
in  chancer^'',  foreclosing  the  equity  of  redemption  in  said 
lands;  which  lands  were  appraised  in  the  inventory  of  said 
Samuel  at  the  sum  of  £467  7d. ;  and  thereupon  she  says,  that 
before  the  date  and  impetration  of  the  plaintiff's  writ,  she  had 
made  full  payment  of  the  note  on  which,  etc. 
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Perry  v.  Perry. 

Plaintiff  replies  —  That  the  rents  of  said  lands  did  not  pay 
the  interest  of  the  money  for  which  they  were  mortgaged  as  a 
collateral  security;  that  the  plaintiff  exposed  the  same  to  sale 
at  public  vendue;  and  upon  a  fair  sale  the  lands  did  not  sell  for 
so  much  by  £120  lis.  5d.  lawful  money,  as  the  amount  of  said 
debts;  which  sum  remains  unpaid  and  still  due.  To  which  the 
defendant  demurred.  Judgment — That  the  reply  of  the 
plaintiff  is  insufficient 

Error  assigned  —  That  said  reply  is  sufficient;  for  that  said 
lands  being  mortgaged  only  as  a  collateral  security  for  said 
debts;  they  cannot  be  considered  as  payment,  further  than  the 
gum  they  sold  for  in  money,  by  being  taken  in  the  manner 
aforesaid. 

Judgment  —  Nothing  erroneous. 

By  the  Court.  In  this  state,  a  mortgage  given  to  secure  a 
debt  by  bond,  note  or  other  specialty,  is  a  real  security  given  in 
aid  of  the  personal  security,  which  the  mortgagee  had  before. 
And  the  mortgagee  may  pursue  either,  or  both,  until  he  ob- 
tains satisfaction.  If  he  recovers  his  debt,  the  mortgage  ia 
released.  If  he  choose  to  take  the  land  and  to  make  it  his  own 
absolutely,  whereby  the  mortgagor  is  totally  divested  of  his 
equity  of  redemption,  the  debt  is  thereby  paid  and  discharged: 
And  if  it  eventually  proves  insufficient  to  raise  the  sum  due, 
it  is  the  mortgagee's  own  fault,  and  at  his  peak. 
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Perky  v.  Perry. 

In  an  appeal  from  the  Court  of  Probate,  respecting  the  distribution 
of  real  estate;  If  the  appellant  dies  during  the  pendency  of  the 
appeal,  his  executor  cannot  enter. 

Appeal  from  probate.  Seth  Perry  died  intestate  —  leav- 
ing a  widow,  and  a  mother  and  other  collateral  heirs,  but  no 
children;  he  also  left  real  and  personal  estate.  Eli  Perry  took 
administration,  and  caused  the  whole  of  said  estate  to  be  dis- 
tributed to  the  widow  and  heirs  exclusive  of  the  mother  said 
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Clark  Y.  Lewis. 

Huldah,  and  she  appeals.  Pending  the  appeal,  said  Huldali 
dies,  having  made  her  will,  appointed  an  executor  and  given 
away  all  her  estate.  The  executor  enters  to  prosecute  said 
appeal,  which  relates  to  the  real  estate  of  said  Seth  Perry. 

A  pl^  in  abatement  was  exhibited  —  That  since  the  last 
continuance  said  Huldah  the  appellant  has  died  and  given  all 
her  estate  to  certain  devisees  and  legatees;  and  that  neither  the 
executor  nor  heirs  of  said  Huldah  have  right  to  prosecute  said 
appeal. 

Judgment  —  Plea  in  abatement  sufficient;  for  the  appeal  is 
conversant  about  real  estate  to  which  the  executor  has  no  right,, 
only  in  case  of  the  insolvency  of  the  personal  estate. 

Clark  v.  Lewis. 

Where  In  consideration  that  an  officer  delivered  to  the  defendant  on 
his  request  a  debtor  taken  by  execution;  the  defendant  promised 
In  writing,  to  keep  and  redeliver  him  within  the  life  of  the- 
execution,  or  pay  the  debt;  the  promise  is  binding. 

Eeeob  to  reverse  a  judgment  of  the  County  Court,  in  an 
action  Clark  v.  Lewis,  declaring  that  on  the  26th  of  October 
A.  D.  1T89  he  was  a  deputy  sheriff,  and  had  in  his  hands  to 
serve  an  execution  in  favor  of  Jonathan  Burral  against  Ezekiel 
Lewis,  for  £12  10s.  3d.  lawful  money  debt  and  cost>  granted, 
by  the  County  Court,  dated  the  22d  of  September  A.  D.  1789. 
and  returnable  in  sixty  days  —  which  execution  the  plaintiff 
for  want  of  estate  had'  levied  on  the  body  of  said  Ezekiel,  and 
was  about  to  commit  him  to  gaol;  and  the  defendant  applied  to 
the  plaintiff  and  requested  that  he  would  deliver  the  said 
Ezekiel  to  him  to  keep,  and  redeliver  on  the  20th  of  November 
then  next:  and  the  plaintiff  upon  the  request  of  the  defendant 
delivered  the  said  Ezekiel  to  him  as  aforesaid;  and  the  defend- 
ant thereupon  and  in  consideration  thereof,  made  and  exe- 
cuted to  the  plaintiff  a  certain  writing,  dated  October  26th 
A.  D.  1789,  wherein  and  whereby,  the  defendant  promised 
the  plaintiff  to  deliver  to  him  the  said  Ezekiel,  at  the  county* 
gaol  in  Litehfield,  on  the  20th  day  of  November  then  next; 
and  on  failure  thereof,  to  pay  the  plaintiff  the  contents  of  said . 
execution  with  interest  and  his  tees;  that  the  defendant  did  not 
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deliver  said  Ezekiel,  nor  hath  he  paid  said  execution,  etc.  To 
this  declaration  the  def endajit  demuis  specially,  1st.  Because 
-the  plaintiff  has  set  forth  no  judgment  on  which  said  execution 
issued.  2d,  That  there  is  no  profert  of  the  writing  declared 
upon.  8d,  That  the  breach  is  not  well  and  sufficiently  set 
forth.  4th,  That  the  consideration  of  eaid  undertaking  is 
illegal,  it  being  for  the  escape  of  a  prisoner  in  execution.  6th, 
The  thing  to  be  performed  by  the  defendant  is  directly  con- 
trary to  law.  Judgment  in  the  County  Court,  that  the  declara- 
tion is  insufficient. 

General  error  assigned;  and  judgment  —  That  there  is 
manifest  error  in  the  judgment  complained  of. 

By  the  Coubt.  The  plaintiff  in  this  case,  need  only  to  have 
set  forth  his  being  a  legal  officer,  and  the  writ  of  execution 
which  he  had,  the  levy  and  the  writing.  The  profert  of  the 
writing  has  long  siace  been  settled,  in  this  court  and  in  the 
Supreme  Court  of  Errors  to  be  unnecessary.  The  breach  is 
well  enough  assigned.  For  no  writ  of  execution  may  by  law 
be  made  returnable  in  a  shorter  time  than  sixty  days  —  that 
the  debtor  may  have  time  to  raise  the  money  —  and  the  offi- 
cer, although  he  may  levy  the  execution  immediately  for  his 
own  indemnity  or  for  the  security  of  the  debt,  yet  he  is  not 
obliged  to  do  it.  For  the  creditor  cannot  call  upon  him  until 
after  the  return  day  of  the  execution,  if  he  then  has  the  money 
or  the  body  in  gaol,  he  has  done  his  duty.  It  was  lawful  for 
the  plaintiff,  after  he  had  levied  upon  the  body  of  said  Ezekiel, 
to  deliver  him  to  the  defendant  to  hold,  and  to  return  any  time 
within  the  life  of  the  execution  —  his  doing  this  upon  the  re- 
quest of  the  defendant,  is  a  good  consideration  to  bind  the 
defendant  to  perform  his  engagement —  and  the  thing  to  be 
performed  was  lawful  and  right,  and  cannot  in  any  sense  be 
considered  as  illegal.  And  this  writing  is  nothing  more  tiian  a 
conditional  security  for  the  payment  of  the  execution. 
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Hitchcock  Y.  Town  of  Litchfield. 


Hitchcock  v.  Town  of  Litchfield 

Where  a  town  grant  Is  to  soldiers  who  have  enlisted,  as  well  as  to 
those  who  shall»  It  Is  binding  on  the  town  as  to  those  who  have, 
as  well  to  those  who  shall  enlist. 

Action,  declaring  that  said  town  at  a  legal  town  meeting, 
holden  on  the  15th  day  of  April  A.  D.  1777 ;  made  and  passed 
the  following  vote  or  grant,  viz.  Voted  to  pay  on  the  1st  day 
of  January  annually,  out  of  the  treasury  of  the  town,  to  each 
noncommissioned  officer  and  soldier,  who  already  hath,  or  here- 
after shall  enlist,  into  either  of  the  continental  battalions,  now 
raising  in  this  state,  for  three  years  or  during  the  war;  after  the 
rate  of  £12  per  annum,  during  the  time  of  his  continuance  in 
said  service  after  this  day,  to  the  number  of  ninety-two;  that 
being  the  quota  of  this  town  to  raise.  And  diat  the  plaintiff 
enlisted  agreeable  to  said  vote,  for  three  years,  and  faithfully 
served  for  a  number  of  years,  and  was  reckoned  in  the  quota 
of  said  town,  and  for  the  year  A.  D.  1779,  the  selectmen  drew 
an  order  on  the  treasurer  of  said  town  for  said  sum,  that  he 
presented  said  order  to  him  for  payment,  and  he  refused  to 
accept  or  pay  it;  of  which  said  selectmen  were  duly  notified  on 
the  day  of  and  thereupon  the  defendants  became 

liable  to  pay,  and  in  consideration  thereof  assumed,  etc. 

Plea  in  bar  —  That  said  order  issued  by  mistake,  for  that 
the  plaintiff  enlisted  on  the  5th  of  April,  A.  D.  1777,  before 
said  vote  had  passed,  and  so  it  could  be  no  inducement  to  him 
to  enlist,  and  said  order  was  without  consideration.  To  this 
plea  a  demurrer  was  given. 

Judgment  of  the  court  —  Plea  insufficient;  and  for  the 
plaintiff  to  recover. 

The  grant,  is  expressly  to  such  as  had  already  enlisted  as 
well  as  to  those  who  should  thereafter  enlist — and  the  vote 
is  equitable  and  just  in  itself;  the  public  service  and  the  plain- 
tiff's performing  it  is  a  good  and  sufficient  consideration. 
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Smith,  Executor,  v.  Barber. 

Samson  v.  Hukt, 

A  Buit  in  chancery  will  not  lie  where  there  is  adequate  remedy  at 
law,  a  decree  in  chancery  must  find  the  facts,  which  warrant  it 

Erbob  to  reverse  a  decree  of  the  County  Court  in  chancery; 
upon  a  petition  brought  by  Hunt  against  Samson;  showing 
that  he  gave  his  note  for  £30  to  said  Samson  for  a  tract  of  land 
in  the  state  of  Vermont;  that  said  Samson  affirmed  to  him  that 
he  had  a  good  title,  when  in  fact  he  had  no  title  to  it,  which 
he  knew;  whereby  he  is  defrauded  of  said  land,  and  said  Hunt 
has  put  said  note  in  suit.  Praying  for  a  remedy,  etc.  and  that 
said  note  be  declared  void. 

Plea  in  abatement  —  That  the  petitioner  has  adequate  rem- 
edy at  law.  The  plea  was  overruled,  and  said  court  proceeded 
and  decreed  said  note  to  be  void,  without  finding  any  facts  to 
warrant  the  decree. 

Judgment  —  Manifest  error.  On  the  ground  that  the  plea 
in  abatement  was  sufficient;  and  that  no  facts  were  found  by 
the  court,  wherefore  said  note  should  be  made  void. 

This  cause  was  carried  by  error  to  the  Supreme  Court  of 
Errors,  and  judgment  was  affirmed. 

Smith,  Executoe  of  Dakiel  Grant,  v.  Barber. 

Parol  evidence  may  be  admitted  to  explain  a  blank  indorsement 
Inhabitants  of  a  town  may  be  aihnitted  as  witnesses  in  certain 
cases,  from  necessity,  notwithstanding  their  corporate  Interest 

Action  of  indebitatus  assumpsit,  for  money  had  and  re- 
ceived, by  the  defendant,  of  divers  persons  after  the  decease 
of  the  said  Daniel,  on  notes  given  to  the  said  Daniel  in  his 
lifetime. 

Plea  —  Nonassumpsit.  Issue  to  the  jury.  By  the  will  of 
said  Daniel  the  inhabitants  of  the  town  of  Torrington  were 
made  residuary  legatees. 

It  was  agreed  that  Barber  had  lived  a  long  time  with  said 
Daniel,  was  a  friend  and  favorite  of  his,  and  that  the  notes  on 
which  said  money  was  received,  had  been  delivered  to  Barber 
by  Grant,  a  little  before  his  death,  with  his  name  indorsed 
blank  on  the  back  of  them;  and  still  remained  in  that  con- 
dition. 
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Friable  v.  Ck>bum. 

The  first  question  made  in  this  case  was  —  Whether  parol 
evidence  might  be  admitted  to  explain  said  blank  indorse- 
ments^ and  the  intent  of  the  parties  therein? 

By  the  Coubt.  The  evidence  is  admissible;  for  a  blank 
indorsement  until  it  is  filled  up  by  the  indorsee,  has  no  certain 
import;  it  may  be  for  one  purpose  or  another,  or  for  none  at 
all;  and  therefore  may  be  explained  by  parol  testimony. 

Second  question  waa  — Whether  the  inhabitants  of  tiie  town 
of  Torrington  could  be  witnesses  on  account  of  their  interest; 
for  it  was  admitted  that  these  moneys,  if  recovered,  would  go 
to  said  town. 

The  court  doubted  at  first  upon  the  principles  of  the  law, 
but  upon  the  ground  of  necessity,  as  the  said  Daniel  lived  and 
died  in,  said  Torrington,  it  was  to  be  presumed,  that  other  evi- 
dence could  not  be  had;  also  upon  the  ground  of  former  pre- 
cedents and  decisions  they  were  admitted.  Their  interest 
being  but  a  corporate  interest,  and  the  transaction  being  in 
said  town,  where  other  evidence  might  not  reasonably  be  ex- 
pected to  be  found. 

FbISBIE  v.   COBURN. 

No  bond  is  required  by  statute,  upon  an  appeal  from  a  Justice. 

Errob  to  reverse  a  judgment  of  the  County  Court,  in  dis- 
missing an  appeal  from  a  justice,  because  no  bond  had  been 
given  upon  said  appeal. 

Error  assigned  —  That  the  statute  does  not  require  that 
bond  should  be  given  in  such  case. 

Judgment  —  Manifest  error. 

By  the  Court.  All  appeals  are  by  statute,  and  the  statute 
does  not  require  that  a  bond  should  be  given  upon  taking  out 
an  appeal  from  a  justice.  After  this  decision  the  general  as- 
sembly altered  the  law,  and  required  a  bond  to  be  given  in  such 
cases. 
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Smith  Y.  Leavensworth. 


Merrils  V.  Goodwin. 

A  man  flndlng  a  tree  of  bees  In  another's  land,  gives  no  right  to 
the  tree  or  the  bees;  unless  they  went  from  his  own  hive. 

Ebbob  to  reverse  a  judgment  of  a  justice  in  an  action,  of 
trespass,  Goodwin  v.  Merrik;  for  cutting  down  a  tree  in  the 
woods,  that  had  a  swann  of  bees  in  it^  and  taking  the  honey, 
which  the  plaintiff  had  previously  diaoovered. 

The  defendant  plead  in  bar  —  That  said  bees  were  a  swarm 
from  his  hive;  that  he  had  frequently  lined  them  to  near  said 
tree;  and  that  said  bees  were  his  property. 

The  plaintiff  replied  —  That  he  found  them  wild  in  the 
woods,  and  had  good  right  to  take  them.  To  which  reply,  a 
demurrer  was  given. 

The  judgment  of  the  justice  was  —  That  the  plaintiff's  re- 
ply was  sufficient;  with  thirty  shillings  damages. 

Error'  assigned  generally. 

Judgment  —  Manifest  error. 

By  the  Coubt.  A  man's  finding  bees  in  a  tree  standing 
upon  another  man's  land,  gives  him  no  right  either  to  the  tree 
or  the  bees;  and  a  swarm  of  bees  going  from  a  hive,  if  they 
can  be  followed  and  known,  are  not  lost  to  the  owner,  but  may 
be  reclaimed. 

Smith  v.  Leavensworth. 

In  an  action  for  damages  for  not  delivering  specific  articles,  which 
were  to  be  delivered  on  demand,  a  special  demand  Is  necessary. 

Action  of  the  case,  upon  a  certain  receipt  or  writing,  dated 
11th  September,  A.  D.  1786;  wherein  among  other  things^ 
the  defendant  promised  to  return  a  certain  Virginia  land  war- 
rant, for  3,000  acres  of  land;  or  another  of  equal  value  upon 
demand;  which  the  plaintiff  avers  he  has  never  done,  although 
often  requested  and  demanded,  etc. 

Demurrer — And  for  cause  of  demurrer  the  defendant  as- 
signs, that  no  special  request  is  laid  in  the  declaration. 

Judgment  —  That  the  declaration  is  insufficient 
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Martin  et  ux.  v.  Sterling. 

By  the  Coubt.  This  action  is  not  for  the  warrant,  but  to 
recover  damages  for  the  breach  of  contract,  in  not  delivering 
the  warrant;  which  could  not  happen  until  the  warrant  had 
been  demanded.  Dean  v.  Woodbridge,  determined  at  Nor- 
wich, last  March  term,  is  in  point. 

Seymour  v.  Eksign. 

A  declaration  upon  the  covenants  of  seisin,  good;  although    It  also 
sets  forth  the  covenants  of  warranty. 

Action  declaring  upon  the  covenants  of  seisin,  and  the 
covenants  of  warranty  im  a  deed  of  lands. 

Defendant  demurs  —  1st.  Because  they  cannot  be  joined  in 
the  same  action.  2d.  That  the  defendant  is  not  liable  upon  the 
covenants  of  warranty,  to  damages  and  cost,  without  an  evic- 
tion of  the  plaintiff,  and  the  defendants  having  been  cited  in 
to  vouch,  etc.  which  had  not  been  done  in  this  case. 

Judgment  —  That  the  declaration  is  sufficient. 

By  the  Couht.  The  action  well  lies  upon  the  covenants  of 
seisin;  and  if  the  plaintiff  has  not  sbown  enough  in  his  declara- 
tion to  subject  the  defendant  on  his  covenants  of  warranty,  it 
is  but  surplusage  and  will  not  vitiate  what  is  well  laid- 

Bbukson  v.  Bacon. 
Money  recovered  In  an  action,  may  not  be  recovered  back,  by  an 
indebitatus  assumpsit,  upon  an  accord,  etc.  which  might  have  been 
plead  to  the  action. 

Indebitatus  Assumpsit  will  not  lie  to  recover  back  money, 
which  has  been  recovered  in  an  action  at  law,  upon  the  ground 
of  an  agreement  or  accord,  which  if  it  had  been  executed, 
might  have  been  plead  in  bar  of  the  action. 

Martin  et  ux.  et  al.  v.  Sterling. 

A  man's  granting  a  greater  Interest  In  lands  than  he  hath,  passes 
what  Interest  he  has. 

Action  of  ejectment  for  land  lying  in  the  town  of  Corn- 
wall, of  which  the  plaintiffs  declare  that  they  are  seized  in;  fee. 
The  title  of  the  plaintiffs  was  made  out  in  this  manner.    These 
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lands  were  originally  sequestered  for  the  support  of  the  min- 
istry in  said  Cornwall.  In  A.  D.  1753  they  were  leased  by  a 
committee  of  said  Cornwall,  to  a  Mr.  Sumner,  for  999  years; 
from  whom  they  came  by  a  number  of  deeds  of  bargain  and 
sale  in  fee,  to  Joseph  Ives,  father  of  the  woman  in  whose 
right  this  suit  is  brought  and  who  claim  the  land  as  heirs 
to  Joseph  Ives  aforesaid. 

The  defendant  is  in  possession  under  no  title,  and  plead  in 
bar  the  original  sequestration,  the  letting  for  999  years,  and 
the  deeds  of  sale  in  fee;  which  are  alleged,  to  work  a  forfeiture 
of  said  estate,  etc.    To  this  plea  a  demurrer  was  given. 

Judgment  —  That  the  plea  in  bar  is  insufficient. 

By  the  Coubt.  A  tenant  forfeiting  his  interest  by  granting 
a  greater  estate  than  he  hath  in  the  lands,  is  borrowed  from  the 
feudal  system;  but  by  the  law  of  reason  and  common  sense, 
and  the  laws  of  this  state,  a  man's  deed  or  grant  shall  be  good 
and  valid,  for  so  much  as  he  hath  right  to,  and  void  for  the 
rest. 

The  defendant  in  his  plea  doth  not  traverse  the  seisin  of  the 
plaintiffs;  he  gives  color  to  their  title,  but  sets  up  none  in  him- 
self; further  he  stands  in  the  light  of  a  total  stranger:  —  The 
long  possession  of  the  plaintiffs,  and  of  those  imder  whom  they 
claimed,  by  deeds  of  sale  in  fee,  is  sufficient  against  the  naked 
possession  of  a  stranger,  even  if  their  title  had  originated  in  a 
disseisin. 

Ambler  v.  Church. 
Action  doth  not  lie  against  a  Justice  for  error  In  Judgment. 

Error  to  reverse  a  judgment  of  the  Coimty  Court,  in  an 
action  brought  by  Church  against  Ambler  for  a  misfeasance  in 
his  office  of  justice  of  the  peace;  declaring  that  he  brought  aii 
action  on  book  against  Brooks  and  Brace  before  him;  that  the 
plaintiff  appeared  by  his  attorney  Griffin,  on  the  day  of  the 
court,  and  at  the  time  set  in  the  writ;  and  moved  that  said 
action  should  be  called,  which  said  justice  refused  to  do,  etc. 

Plea  in  bar  —  That  said  writ  was  an  attachment,  and  had 
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been  served  on  one  of  the  defendants  only,  by  attaching  his 
body  and  committing  him  to  Litchfield  gaol,  where  he  was 
then  confined;  and  no  person  appeared  for  the  plaintiff,  but 
Griffin,  who  showed  no  power  from  the  plaintiff,  to  ap- 
pear for  him. 

Plaintiff  replied  —  That  said  Griffin  had  an  ample  power 
from  him  to  appear  in  said  cause,  and  that  he  showed  it  to 
said  justice,  before  he  moved  to  have  said  action  called.  Upon 
this  fact  the  parties  joined  issue  to  the  court;  and  a  demurrer 
was  given  to  the  rest  of  the  plea.  The  County  Court  found 
both  issues  of  fact,  and  of  law,  in  favor  of  Church,  and  gave 
judgment  for  £4  damages,  etc 

The  common  error  assigned. 

Judgment  —  Manifest  error. 

By  the  Court.  The  justice  is  not  liable  in  damages  for 
not  calling  said  action  at  the  time,  and  rendering  judgment 
imder  the  circumstances.  There  is  no  pretense  of  partiality 
or  corruption,  and  even  if  the  justice  erred  in  judgment  it 
ought  not  to  make  him  liable. 

Town  of  Watertown  v.  Town  of  Waterburt. 

Id  an  actlan  upon  an  award,  if  it  appears  from  the  declaration  that 
the  arbitrators  went  ui>on  a  plain  mistake  in  point  of  law;  it 
will  be  bad  upon  a  demurrer. 

Action  of  indebitatus  dssumpsit  for  one-half  of  tie  interest 
of  the  school  money,  and  of  the  money  the  parsonage  land 
sold  for  in  the  town  of  Waterbury  from  the  month  of  May, 
A.  D.  1780,  the  time  when  the  plaintiffs  were  incorporated 
into  a  town,  amounting  to  £200  lawful  money.  Declaring 
that  before  the  month  of  May,  A.  D.  1780,  the  societies  of 
Northbuiy  and  Westbury,  lay  within  the  tovm  of  Waterbury; 
that  in  May,  A.  D.  1780,  the  general  assembly  incorporated 
them  into  a  town,  by  the  name  of  Watertown:  And  enacted 
that  said  Watertown  should  pay  and  receive  their  just  propor- 
tion of  the  present  existing  debts,  and  credits  of  said  town  of 
Waterbury,  according  to  their  list  given  in  A.  D.  1779.  A 
controversy  arose  between  said  towns  respecting  the  interest 
of  the  public  moneys;  which  they  agreed  and  referred  to  the 
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arbitrament  of  John  Treadwell,  Heman  Swift,  and  Andrew 
Ward,  Esqrs.  who  having  taken  on  them  the  burden  of  axi 
award,  and  heard  the  parties^  made  and  published  their  award 
in  the  premises,  as  follows,  viz.  That  there  was  a  great  lot, 
upon  £150  propriety,  laid  out  in  Waterbury;  which  said  town 
in  A.  D.  1690,  divided  between  Jeremiah  Peck,  Jr.  and  the 
schools  in  said  town,  with  all  the  after  divisions;  that  in  A.  D. 
1715,  said  Waterbury  granted  another  lot  of  £150  propriety, 
to  be  disposed  of  by  the  town  with  all  the  after  divisions,  for 
the  encouragement  of  the  gospel  ministry  in  said  Waterbury: 
That  in  A.  D.  1739-40  said  town  voted,  rthat  said  ministry 
lands  should  be  sold,  and  the  moneys  raised  thereby,  should 
be  devoted  to  the  use  of  the  ministry;  and  be  divided  equally 
among  the  several  parishes  in  said  Waterbury,  that  then  were, 
or  at  any  time  afterwards  should  be;  that  said  school  lands, 
and  most  of  said  ministry  lands,  were  sold  by  said  Waterbury, 
and  the  moneys  loaned  and  the  securities  taken  therefor,  were 
to  the  use  of  the  societies  and  school  districts  in  said  ancient 
town  of  Waterbury;  and  the  interest  arising  thereon,  had  ever 
been  divided  annually  to  and  among  all  the  societies  and 
school  districts  in  said  ancient  town,  until  May,  A.  D.  1780; 
when  said  Watertown  was  incorporated.  And  thereupon  they 
award,  that  said  Waterbury  pay  to  said  Watertown,  their 
proportion  of  the  interest  on  said  ministry  and  school  moneys, 
from  their  incorporation,  according  to  their  list  in  A.  D. 
1779,  which  is  £  and  that  said  Waterbury  in  future  pay 
annually  to  said  Watertown  in  that  proportion,  xmtil  they 
shall  agree  to  divide,  etc. 

The  defendants  demur  to  the  declaration.  Sundry  excep- 
tions were  taken  —  among  the  rest  this  —  That  it  appeared 
these  moneys  were  the  property  and  belonged  to  the  several 
ecclesiastical  societies  and  school  districts,  and  not  to  the  town 
of  Watertown. 

Judgment  —  That  the  declaration  is  insuiBcient. 

By  the  Coubt.  It  appears  that  these  moneys  were  granted 
and  vested  in  the  several  ecclesiastical  societies  and  school 
districts,  long  before  May  A.  D.  1780  and  that  neither  the 
town  of  Waterbury  then,  nor  the  town  of  Watertown  since, 
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had  or  have  any  interest  in  them,  but  that  they  then,  and 
ever  since  have  belonged  to  the  societies  and  school  districts, 
to  whom  Ihey  were  granted,  and  that  both,  the  parties  sub- 
mitting and  the  arbitrators  in  their  award  went  upon  a  mani- 
fest mistake  in  point  of  law. 

Fleming,  Executor  of  M'Donald,  v.  Sheriff  Lord. 
The  granting  ot  a  new  trial  vacates  the  former  Judgment. 

Action  for  the  escape  of  one  Bates.  Not  guilty  plead. 
Issue  to  the  jury  —  who  find  the  following  facts  in  a  special 
verdict,  viz. 

That  the  plaintiff  recovered  judgment  against  said  Bates 
in  the  County  Court,  in  September  A.  D.  1786  for  £252  lis. 
9d.  debt  and  cost  and  had  execution  for  said  simi,  dated  the 
4th  of  October  A.  D.  1786;  upon  which  said  Bates  was  com- 
mitted to  gaol  on  the  14th  of  November  A.  D.  1786;  that 
upon  the  petition  of  said  Bates,  the  County  Court  in  March 
A.  D.  1788  granted  him  a  new  trial  in  said  cause;  that  after 
granting  said  new  trial,  viz.  on  the  30th  of  said  March,  he 
left  the  gaol  and  went  home;  that  upon  a  new  trial  in  said 
cause,  had  in  September  A.  D.  1788,  said  rieming  recovered 
judgment  for  only  £90  damages;  that  said  Fleming  brought 
a  writ  of  error  against  said  judgment  to  the  Superior  Court 
in  August  A.  D.  1789;  upon  which,  both  the  judgment  upon 
the  petition  for  a  new  trial,  and  in  the  action  upon  said  new 
trial,  were  reversed;  and  judgment  rendered  against  said  Bates 
for  £28  damages,  for  the  interest  upon  said  first  judgment; 
for  which  Fleming  had  an  execution,  which  he  levied  upon 
the  body  of  said  Bates  and  committed  him  to  gaol:  That 
the  judgment  of  the  Superior  Court,  was  affirmed  in  the  Su- 
preme Court  of  Errors.  Alfio  that  the  original  action  against 
Bates  was  by  attachment;  that  his  body  was  taken,  and  that 
he  had  procured  and  given  special  bail.  Upon  which  facts 
the  jury  doubted  and  put  the  question  of  law  to  the  court. 

Judgment  of  the  court  upon  the  facts  aforesaid,  is  —  That 
the  defendant  is  not  guilty. 

By  the  Court.  The  question,  in  this  case  is,  what  the  legal 
effect  and  operation  of  granting  a  new  trial,  is,  upon  the 
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fonner  judgment.  By  the  rules  of  law  in  England,  an  erro- 
neous judgment  when  reversed,  is  to  most  purposes  ^  though 
no  such  judgment  had  ever  existed.  By  the  decisions  in  this 
elate,  an  erroneous  judgment  reversed,  has  notwithstanding, 
been  considered,  as  a  final  judgment  for  the  purpose  of 
exonerating  the  bail;  Butler  v.  Bissel  was  so  determined,  con- 
trary to  the  English  authorities.  But  as  the  granting  of  new 
trials,  after  a  final  judgment  is  in  a  manner  peculiar  to  this 
country;  very  little  light  is  to  be  deriAed  from  the  English 
authorities  upon  the  subject;  it  must  therefore  be  decided  by 
our  own  laws  and  practice. 

It  ought  not  to  be  in  the  power  of  the  party  in  whose  favor 
a  new  trial  is  granted,  to  injure  and  defraud  the  adverse  party. 
But  is  the  former  judgment,  upon  the  granting  of  a  new  trial 
made  void,  or  only  suspended?  The  design  of  granting  new 
trials,  is  to  see  whether  the  former  determination  was  right 
or  not;  if  upon  the  new  trial  it  is  found  to  be  right,  why 
should  it  not  be  executed  —  if  found  to  be  partially  wrong, 
let  it  be  rectified,  so  far  —  if  foimd  to  be  totally  wrong,  then 
let  the  whole  be  avoided  by  a  contrary  judgment  —  the  former 
judgment  then  would  remain  as  a  security  until  the  new  trial 
was  had;  this  would  avoid  many  of  the  difficulties  which 
might  arise  in  such  cases.  A  new  trial  might  be  granted  to 
a  debtor  without  prejudice  to  the  creditor,  except  the  delay 
it  might  occasion;  the  judgment  would  remain  and  if  he  was 
imprisoned  on  it  he  must  continue  there  until  the  new  trial 
was  had,  or  procure  bonds  to  pay  the  judgment  that  should 
be  finally  rendered  against  him,  or  surrender  himself  back 
to  prison  upon  the  execution;  in  either  of  these  cases  the  gaoler 
would  be  at  no  loss  as  to  his  duty. 

But  the  court  decided  this  case  upon  the  principles  of 
former  practice  —  who  have  considered  the  granting  of  a  new 
trial  as  setting  aside  the  former  judgment;  and  upon  that 
ground  have  always  rendered  a  new  judgment  upon  the  new 
trial;  although  the  determination  was  precisely  the  same  as 
the  former;  and  since  such  a  practice  had  obtained,  and  there 
are  no  decisions  to  the  contrary,  it  would  be  catching  the  gaoler 
to  vary  from  it. 
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Selet  V.  Slossen. 

The  statute  no  bar  to  an  action  of  indebitatus  assumpsit  against  an 
officer,  for  money  whicti  he  has  received  upon  an  execution. 

Eeeor  to  reverse  a  judgment  of  the  County  Court  in  an 
action  brought  by  the  plaintiff  against  the  defendant,  for 
money  had  and  received,  etc.  Plea  in  bar,  admitting  that 
the  defendant  was  constable,  that  he  had  an  execution  of  the 
plaintiffs  to  collect,  that  he  received  the  money  upon  it  in 
A.  D.  1773,  and  indorsed  it  on  said  execution  —  and  that  by 
the  Statute  of  limitation  in  such  case  provided  no  action  or 
suit  could  be  brought  or  maintained  but  within  two  years 
after  the  right  of  action  accrued.  Demurrer  to  the  plea. 
Judgment  of  the  County  Court,  that  the  plea  is  sufficient. 

General  error  assigned;  and  judgment  —  That  there  is 
manifest  eiTor. 

By  the  Coubt.  The  statute  does  not  extend  to  an  action 
for  money  had  and  received  by  an  officer  —  but  to  actions 
founded  upon  a  supposed  tort,  as  a  mis,  mal  or  nonfeasance. 

Brooks  v.  Thompson. 
A  debtor's  mon^y  may  be  taken  by  execution. 

Upon  a  writ  of  error  —  it  was  determined  that  money  of 
the  debtor's  may  be  levied  upon  and  taken  by  an  officer  to 
satisfy  an  execution. 
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M'EvERS  V.  Pitkin,  late  Sheriff. 

The  administrator  not  liable  for  a  personal  tort  or  misfeasance  of 
the  intestate. 

Action  for  the  default  of  one  of  his  deputies  in  not  execut- 
ing and  returning  a  certain  writ  of  execution  —  pending  the 
suit  the  defendant  died  —  the  plaintiff  suggested  the  death 
upon  the  record  and  cited  in  his  administrators,  to  show  reason 
why  judgment  should  not  be  rendered  against  them. 

The  administrators  appeared  and  plead  in  abatement  — 
That  this  action  was  for  a  tort  or  misfeasance  of  the  said  Wil- 
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liam,  by  one  of  his  deputies,  which  was  personal  and  died  with 
the  person  of  the  said  William,  agreeable  to  the  maxim  of  law, 
actio  personalia  moritur  cum  persona. 

Judgment  —  Plea  in  abatement  sufficient.  Cowper,  371, 
Hamly  v.  Trot 

BuLKLY  V.  Lewis. 
Action  of  account  lies  before  a  Justice  of  the  peace. 

Upon  a  writ  of  error  to  reverse  a  judgment  of  a  justice 
in  an  action  of  account,  it  was  determined,  that  an  action  of 
accoimt  will  lie  before  a  justice.  That  the  plaintiff  must 
demand  in  his  writ  the  defendant's  reasonable  account  as  well 
as  his  damages.  And  that  the  justice  must  first  render  judg- 
ment against  the  defendant,  that  he  accoimt,  and  then  as  he 
is  not  empowered  to  appoint  auditors,  he  must  adjust  the  ac- 
count as  auditors  would  do,  and  give  final  judgment  for  the 
balance. 

CoRSA  AND  Bull  v.  Nichols. 

Where  fraud  and  duress  Is  plead  in  avoidance  of  a  note,  a  reply* that 
said  note  was  fr^^ely  Kiven  without  compulsion;  adjudged  good, 
without  a  traverse  of  the  fraud  and  duress. 

Action  upon  a  note,  to  which  a  special  plea  in  bar  was  put 
in  to  avoid  the  note  —  that  it  was  obtained  by  imposition  and 
fraud  and  by  duress  by  threatening  to  imprison  the  defendant 
in  New  York. 

To  which  the  plaintiffs  replied  —  That  said  note  was  freely 
given  by  the  defendant,  without  any  compulsion,  etc.  but 
they  do  not  traverse  the  fraud,  nor  the  duress,  which  was 
specially  plead;  to  which  a  special  demurrer  was  given. 

Judgment  —  That  the  replication  is  insufficient. 

Pitkin  et  al.  v.  Olmstkad  et  al. 

The  bed  of  a  navigable  river  as  well  as  the  waters  of  the  river,  are 
common  to  all  the  citizens  of  the  state  —  and  where  any  person 
clears  a  fish-place  In  the  bed  of  the  river  and  continues  to  occupy 
it,  he  acquires  an  exclusive  right  to  fish  in  that  place,  so  long 
as  he  keeps  up  his  occupation,  in  the  proper  seasons  for  fishing. 

Action  of  trespass  for  interrupting  the  plaintiffs  in  their 
fishery  in  Connecticut  river.  Plea  not  guilty.  The  jury 
find  the  following  facts  in  a  special  verdict,  viz. 
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That  Connecticut  river  is  a  public  navigable  river,  and 
abounds  with  fish,  salmon  and  shad  in  the  season  of  them. 
That  in  A.  D.  1774  Stephen  Roberts,  Josiah  Hurlbut, 
Timothy  Forbs  and  William  Roberts,  the  said  Josiah  and 
Timothy  being  two  of  the  plaintiffs,  with  much  expense  and 
labor  cleared  a  fish-place,  opposite  to  the  lands  of  Nehemiah, 
Moses,  and  Samuel  Olmstead,  adjoining  to  Connecticut  river, 
and  lying  upon  the  north  line  of  the  land  of  said  Elisha  Pitkin, 
one  of  the  plaintiffs,  and  extending  north  up  said  river  forty- 
four  rods.  That  said  Olmsteads  gave  a*  lease  to  Gideon  Spen- 
cer, John  Kentfield,  John  Spencer,  Timothy  Forbs  aforesaid, 
Joseph  Forbs,  Josiah  Hurlbut  aforesaid,  Elijah  Forbs,  Aaron 
Bumham,  Stephen  Roberts,  Benjamin  Olmstead,  Rhoderick 
Bumham,  Samuel  Hurlburt  and  James  Pitkin;  of  said  fish- 
place,  who  had  formed  themselves  into  a  fish  company;  said 
Gideon  Spencer,  John  Spencer,  Timothy  Forbs,  Elijah  Forbs, 
Josiah  Hurlburt,  Samuel  Hurlburt  and  Aaron  Bumham  are 
the  plaintiffs;  with  liberty  to  clear  and  draw  seines  on  their 
land  adjoining  to  said  river,  for  the  consideration  of  one- 
twentieth  part  of  the  fish,  they  should  take:  Which  lease 
was  sundry  times  renewed  and  continued  down  to  the  year 
1788;  that  from  A.  D.  1774  to  A.  D.  1788  inclusive  the  said 
Hurlburts,  etc.  have  cleared  and  occupied  said  fishing-place 
for  taking  of  fish  in  the  proper  seasons;  that  in  A.  D.  1787 
the  aforesaid  Spencers,  Forbs,  Hurlburts,  Roberts  and  Bum- 
ham, with  John  Jones,  Elisha  Williams  and  James  Pitkin, 
were  owners  of  the  seine,  boat  and  fishing  apparatus  employed 
at  said  place,  and  of  all  the  right  of  fishing  in  said  fish-place, 
which  had  ever  been  gained  by  said  Stephen  Bumham,  etc. 
who  first  cleared  the  bed  of  the  river  opposite  the  lands  of 
said  Olmsteads — and  were  forbidden  by  said  Olmsteads  to 
fish  any  more  at  said  place,  opposite  to  their  lands;  that  they 
agreed  and  sold  their  seine,  boat  and  all  their  fishing  apparatus 
to  the  said  Spencers,   Forbs,  Hurlburts,   Elias  Roberts  and 
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Aaron  Bumham;  who  applied  to  said  Eliflha  Pitkin,  Esq.  for 
liberty  to  draw  their  seine  upon  his  land  adjoining  to  said  river, 
south  of  said  Ohnsteads'  land;  which  he  granted,  and  also 
became  one  of  their  company;  and  the.  plaintiffs  in  the  fall 
of  lie  year  A.  D.  1787  cleared  the  bed  of  the  river  opposite 
said  Elisha's  land  and  also  of  said  Olmsteads  and  in  the  spring 
of  the  year  A.  D.  1788,  the  plaintiffs  constantly  fished  in  the 
river  opposite  said  Elisha's  land,  and  also  opposite  the  land 
of  said  Olmsteads  and  drew  out  their  seine  on  said  Eliaha's 
land;  and  in  the  fall  of  the  year  A.  D.  1788  the  defendants 
with  design  to  prevent  the  plaintiffs  from  fishing  in  the  bed 
of  said  river,  opposite  the  lands  of  said  Olmsteads,  did  set  a 
hedge  about  two  rods  north  of  the  north  end  of  said  Elisha'B 
land  upon  the  land  of  said  Olmsteads,  and  did  extend  said 
hedge  and  logs  westward  into  the  bed  of  said  river  six  rods, 
below  the  conmion  low-water  mark,  and  ever  since  have  con- 
tinued said  hedge  and  logs;  that  the  same  is  an  obstruction 
to  taking  of  fish;  and  that  the  plaintiffs  were  thereby  ob- 
structed and  prevented  catching  fish  at  said  place  in  the  year 
1789,  and  the  jury  refer  the  question  of  law  upon  the  facts 
aforesaid  to  the  court,  viz.  Whether  the  defendants  are  guilty 
or  not. 

Judgment  of  the  court  —  The  law  is  so  upon  the  facts 
aforesaid  that  the  defendants  are  guilty. 

By  the  Court.  The  river  being  a  public  navigable  river, 
it  is  free  for  all  the  citizens,  to  navigate  their  vessels  in  and 
to  draw  seines  for  the  purpose  of  taking  fish  —  that  the  bed 
of  the  river  is  the  private  property  of  no  one,  but  remains  as 
public  as  the  waters  that  flow  in  it  —  whoever  therefore  by 
labor  and  expense,  clears  a  fish-place  in  its  bed,  acquires  a  right 
to  occupy  and  enjoy  it,  in  preference  to  any  other;  and  by  a 
long-continued  possession  and  occupation,  in  the  proper  sea- 
sons, the  right  is  strengthened  and  confirmed;  and  the  defend- 
ants had  no  right  to  disturb  or  interrupt  the  plaintiffs  in  the 
exercise  of  their  right  in  their  own  proper  fishing-place,  so 
long  as  they  did  not  go  upon  their  land. 
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Carpenter  v.  Child  et  al. 

It  is  no  cause  of  arrestlnsr  Judgment  that  the  Jury  liave  found  a 
verdict  upon  evidence,  which,  in  the  opinion  of  the  court  is 
insuCttcient 

Oarpenteb  sued  ChiJd  and  others  a  committeei  of  the  north 
society  in  "Woodstock  for  inserting  his  name  in  a  rate-bill, 
and  collecting  the  rate  of  him  to  pay  the  minister's  salary  in 
said  society,  when  he  belonged  to  a  society  of  Christians  of  a 
different  persuasion  in  Oxford  —  and  had  regularly  obtained 
and  lodged  a  certificate,  etc.     Plea  was  not  guilty  to  the  jury. 

The  jury  found  the  defendants  guilty,  etc.  The  defend- 
ants moved  in  arrest  of  judgment  —  That  tlie  only  evidence 
of  the  plaintiff's  exemption,  was  a  certificate  lodged,  etc., 
[reciting  the  certificate]  which  the  defendants  say  was  in- 
sufficient evidence  to  convict  them.  The  plaintiff  denied  that 
the  certificate  was  the  only  evidence  of  his  exemption.  The 
defendants  rejoined,  that  it  was  the  only  evidence,  etc.  To 
which  a  demurrer  was  given. 

The  judgment  of  the  County  Court  was  —  That  the  motion 
in  arrest  was  sufficient,  and  oixlered  a  venire  de  novo.  Upon 
which  the  defendants  were  found  not  guilly.  And  now  a 
writ  of  error  is  brought  to  reverse  the  judgment  of  the  County 
Court  upon  the  motion  in  arrest. 

By  the  Court.  There  is  manifest  error  in  the  judgment 
complained  of.  For  it  is  no  cause  of  arrest  that  the  jury 
found  their  verdict,  in  the  opinion  of  the  court,  upon  insuffi- 
cient evidence;  for  they  are  the  judges  of  evidence.  This 
point  has  been  settled  by  a  number  of  adjudioations. 

Harris  v.  Baker. 

One  man  cannot  char^  another  in  debt,  where  a  particular  mode  of 
payment  is  agreed  upon,  unless  there  has  been  a  failure  on  the 
part  of  the  defendant 

Error  to  reverse  a  judgment  of  the  County  Court  in  an 
action  on  book.  Defendant  plead  a  special  agreement  made 
at  the  time  of  hiring  the  plaintiff,  to  pay  him  in  a  particular 
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way,  in.  a  blacksmith^s  vice  at  one  shilling  per  pound  and  in  cer- 
tain produce,  etc  which  he  had  been  ever  ready  to  deliever 
and  pay.  This  plea  was  demurred  to  and  judgment  of  the 
County  Court  —  That  the  plea  was  sufficient 

This  judgment  was  affinned.  For  a  man  may  not  charge 
another  in  debt  contrary  to  his  agreement  until  the  other  has 
been  guilty  of  a  breach  on  his  part. 
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Gbiswold  v.  Judd. 

Public  securities  delivered  upon  a  forged  order,  no  bar  to  an  action 
by  the  right  owner,  for  the  same  securities. 

AonoN  of  trover  for  $1,600  in  final  settlement  notes. 
Plea  not  guilty  to  the  jury. 

The  defendant  was  agent  for  the  deranged  officers  to  re- 
ceive their  pay  in  Philadelphia  of  whom  the  plaintiff  was 
one.  The  defendant  received  these  securities  for  the  plain- 
tiff, sent  to  him  to  come  and  receive  them,  but  for  some  reason 
he  refused  and  neglected  to  send  for  them.  Some  time  in  the 
year  1785  a  well-dressed  man  by  the  name  of  Brimly,  pre- 
sented the  defendant  an  order  from  the  plaintiff  for  the 
securities,  and  paid  the  defendant  for  his  trouble  and  expense 
—  upon  which  the  defendant  delivered  to  him  the  plaintiff^s 
securities  and  took  his  receipt  It  turns  out  that  the  order 
was  forged  and  Brimly  unknown,  as  to  who  he  is,  or  where 
he  is  gone. 

Verdict  for  the  plaintiff  and  £56  damages,  the  value  of 
the  securities  at  the  time  they  were  converted. 

Beltok  v.  Halsey. 

A  submission  of  an  action  to  referees  by  rule  of  court,  is  revocable 
by  either  of  the  parties.  And  where  an  action  la  referred  to 
arbitrators,  to  make  return  to  the  next  court,  and  the  court 
adjourns  with  the  cause,  the  commission  of  the  referees  expires 
with  the  adjourned  court. 

Ebbob  to  reverse  a  judgment  of  the  County  Court  in  an 
action  on  book,  Halsey  v.  Belton.  At  November  court  1789 
referees  were  agreed  upon  and  appointed,   and  said  cause 
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adjoumed  to  February  court,  and  from  thence  continued  t<J 
June  court  A.  1).  1790  without  a  reappointment.  On  the 
2d  of  June  the  referees  summoned  the  parties  to  attend 
them.  Belton  remonstrated  against  their  proceeding,  and  de- 
clared that  he  revoked  their  power  —  they  notwithstanding 
proceeded;  made  and  returned  their  award  to  court  —  against 
which  he  remonstrated,  and  moved  that  the  action  might  be 
called,  that  he  might  be  defaulted  —  but  said  court  accepted 
said  award  and  gave  judgment  accordingly. 

Errors  assigned  —  1st.  That  the  power  of  said  referees  had 
expired  and  was  revoked.  2d,  That  the  court  ought  to  have 
called  the  case  and  defaulted  the  defendant  3d,  That  said 
award  ought  to  have  been  set  aside.  4th,  That  the  defendant 
had  no  day  in  court. 

Judgment  —  Manifest  error;  for  the  submission  was.  re- 
voked and  had  run  out.  An  adjoumed  court  is  a  distinct 
term,  for  many  purposes,  as  much  as  a  stated  court;  the  one  is 
constituted  immediately  by  the  law,  the  other  mediately  by 
the  judges. 

Town  of  Noewich  v.  Congdek. 
A  person  whose  land  is  taken  by  a  collector  and  sold  for  tbe  pay- 
ment of  his  taxes,  is  estopped  to  say  in  an  action  brought  against 
him  for  the  lands,  that  he  had  no  title  and  that  nothing  passed 
by  the  sale. 

Action  of  ejectment  for  six  acres  of  land.  Plea  not  guilty. 
Issue  to  the  jury. 

Plaintiffs'  title  —  A  deed  from  a  collector  dated  3d  of  April 
A.  D.  1788,  who  took  and  sold  the  land  as  Congden's  estate 
for  the  payment  of  his  taxes. 

The  defendant  admits  himself  to  be  in  possession,  but  says 
the  plaintiffs  have  no  title,  for  that  he  had  no  right  to  the 
land  when  it  was  taken  by  the  collector. 

To  which  it  was  replied,  and  adjudged  —  That  the  de- 
fendant has  been  paid  for  it,  as  much  as  though  it  was  his,  it 
having  been  sold  bs  his,  for  satisfaction  of  his  taxes;  he  is  there- 
fore estopped  to  say  that  he  had  nothing  in  the  land:  Besides 
the  plaintiffs  have  a  deed  of  the  land,  which  is  paramount  to 
the  naked  possession  of  the  defendant. 

Verdict  and  judgment,  for  the  plaintiffs. 
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BaBKER  V.  LOTHBOP  AND  COIT,  EXECDTOES  OF  JOSEPH   OOIT, 

Deceased. 

A  note  for  more  than  £20  money  only,  subscribed  by  two  witnesses, 
is  appealable  if  one  of  the  witnesses  is  dead  or  become  Inter- 
ested. 

Ebbob  complaining  of  the  judgment  of  the  Citj  Court  in 
an  action,  brought  by  Lothrop  and  Daniel  Ooit,  executors 
aforesaid  v.  Barker,  upon  a  note  given  to  said  Joseph  Coit, 
per  writ  dated  22d  day  of  January  and  served  the  25th  of 
February  1790,  and  made  returnable  to  the  City  Court  to 
be  holden  in  March,  whereby  it  passed  over  the  court  in  the 
month  of  February.  From  March  the  case  waa  continued  by 
special  order,  to  April  court;  there  being  present  only  three 
judges,  one  of  whom  was  father-in-law  to  one  of  the  plaintiffs. 

The  defendant  plead  the  statute  against  taking  unlawful 
interest  in  bar  of  the  action;  and  verdict  and  judgment  passed 
for  the  plaintiffs  to  recover. 

The  defendant  moved  for  an  appeal,  upon  the  ground  that 
one  of  the  subscribing  witnesses  to  the  note,  had  become  in- 
terested by  the  death  of  the  said  Joseph,  and  so  said  note  could 
not  now  be  vouched  by  two  witnesses,  which  motion  was  de- 
nied. 

Errors  assigned  —  Ist.  That  the  plaintiff  in  the  commence- 
ment of  the  action  passed  over  February  City  Court.  2d.  That 
the  cause  waa  discontinued  in  March  court,  the  order  for  the 
continuance  of  it,  not  being  made  by  a  quorum  of  judges  that 
by  law  might  judge  in  the  cause.  And,  3d.  That  said  City 
Court  ought  to  have  granted  an  appeal. 

The  judgment  of  the  City  Court  was  affirmed. 

As  to  the  1st  exception  in  error  —  It  is  obviated  by  the 
writ's  not  being  served  until  the  25th  of  February  when  the 
time  of  service  for  February  court  had  expired. 

Afl  to  the  2d  —  The  action  was  well  in  court,  and  if  there 
was  not  a  quorum  of  judges  present  to  try  it,  it  would  have 
been  continued  of  course. 

As  to  the  3d  —  The  court  said  if  this  was  the  first  case  of 
the  kind  that  had  come  up,  they  should  be  of  opinion  that  an 
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appeal  ought  to  be  granted;  but  the  precedents  are  the  other 
way;  and  upon  the  ground  of  precedents  the  court  determined 
that  there  was  nothing  erroneous. 

The  judgment  was  afterwards  reversed  in  the  Supreme 
Court  of  Errors,  for  the  following  reasons,  viz. 

SUPREME  OOtJBT  OF  ERRORS,  MAY  TERM,  A.  D.  lT91. 
BaBKEB  V.  COITETAL.,  EXECUTOBS  OF  JoSEPH  COIT, 

Deceased. 

Wbit  OP  Ebbob  to  reverse  a  judgment  of  the  Superior 
Court,  affirming  a  judgment  of  the  City  Court  in  Norwich, 
in  denying  an  appeal  in  an  action  brought  by  said  executors, 
against  said  Barker,  on  a  note  dated  wherein  said  Barker 
promised  to  paid  said  Joseph  Coit,  deceased,  the  sum  of  £ 
lawful  money  and  interest.  Judgment  of  said  City  Court  for 
the  plaintiffs  to  recover. 

The  defendant  moved  for  an  appeal  to  the  Superior  Court; 
that  although  said  note  was  for  money  only,  and  was  witnessed 
by  two  subscribing  witnesses;  yet  said  Daniel  Coit,  a  plaintiff 
was  one  of  them,  and  so  said  note  was  not,  nor  could  be 
vouched  by  two  witnesses.  Judgment  of  the  Superior  Court 
was  reversed,  for  the  following  reasons. 

It  appears  from  the  record,  that  the  note  on  which  the 
original  action  was  brought,  was  given  for  money  only,  and 
for  a  sum  exceeding  £20;  that  at  the  time  of  executing  said 
note,  it  was  subscribed  by  Daniel  Coit,  and  David  Hubbard, 
who  were  then  both  competent  witnesses;  and  at  the  timo  of 
trial  Daniel  Coit  was  not  a  competent  witness,  being  one  of 
the  plaintiffs.  By  the  statute  for  directing  and  r^ulating 
of  civil  actions,  it  is  enacted,  "  that  all  actions  wherein  the 
matter  in  demand,  does  not  exceed  the  value  of  twenty  pounds 
lawful  money,  and  all  actions  brought  on  bond  or  note  given 
for  the  payment  of  money  or*  bills  of  credit  only,  vouched  by 
two  witnesses,  etc  shall  be  heard  and  finally  determined  by 
the  County  Court."     And  also  by  an  act  for  incorporating  a 
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part  of  the  town  of  Norwich,  it  is  enacted,  "  that  an  appeal 
shall  be  allowed  to  either  party  from  the  judgment  and  deter- 
mination of  said  City  Court,  to  the  next  Superior  Court  to 
be  holden  in  the  county  of  New  London,  in  all  cases  in  which 
an  appeal  is  now,  or  hereafter  by  law  shall  be  allowed  from 
the  County  Courts."  Fromi  all  which  the  question  will  arise, 
whether  the  paragraph  first  recited  requiring  that  a  note  should 
be  vouched  by  two  witnesses  in  order  to  bar  an  appeal,  intends, 
two  witnesses  competent  to  testify  at  the  time  of  executing  the 
note,  or  at  the  time  of  trial  on  said  note?  That  it  intends 
the  latter,  is  evident  from  the  following  considerations.  First, 
the  words  of  the  statute  seem  to  require  this  construction;  the 
term  witness  in  its  strict  legal  sense,  means  one  that  gives 
evidence  in  a  cause  before  a  court;  and  the  phrase  vouched  by 
witnesses,  seems  to  import  the  same  as  testified  by  witnesses 
called  into  court,  and  in  this  sense,  a  note  subscribed  by  two 
persons  as  and  for  witnesses,  cannot  be  said  to  be  vouched  by 
two  witnesses,  until  those  persons  are  vouched,  or  called  and 
do  testify  before  the  court  respecting  it.  Secondly,  the  spirit 
of  the  statute  requires  this  construction.  For  by  barring  an 
appeal  when  the  note  on  which,  etc.  is  given  for  money  or  bills 
of  credit  only,  vouched  by  two  witnesses,  the  law  goes  u{K)n 
the  ground,  that  justice  may  ordinarily  be  done  between  the 
parties,  by  a  single  trial,  on  account  of  some  supposed  advan- 
tage that  might  arise  from  the  circumstance  of  the  note's 
being  vouched  by  two  witnesses;  but  it  is  difficult  to  conceive 
what  advantage  can  be  derived  in  the  trial  of  a  cause  from 
this  circumstance,  unless  what  results  from  the  actual  testi-* 
mony  of  the  witnesses;  tot  the  court  by  barely  seeing  the  note 
to  be  signed  by  the  names  of  two  persons  competent  to  testify 
at  the  time  of  signing,  can  never  derive  any  knowledge  of  the 
facts  that  may  be  in  issue,  whether  they  relate  to  the  au- 
thenticity of  the  note,  or  in  general  to  the  manner  and  circum- 
stances of  executing  it.  Nor  can  any  presumption,  that  the 
law  will  regard,  arise  either  for  or  against  those  facts  simply 
from  such  signatures;  and  of  course  if  they  or  either  of  them 
at  the  time  of  trial  are  incompetent  to  testify,  his  or  their 
signature  must  be  considered  as  if  it  had  never  been.     It  is 
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true  indeed^  that  the  persons  signing  as  witnesses  may  tbein- 
selves  be  ignorant  of  the  facts  in  issue  above  mentioned^  and 
therefore  no  advantage  can  be  derived  from  their  testimony 
before  the  court;  stUl  the  law  goes  upon  the  idea  that  the 
persons  specially  called  to  sign  their  names  as  witnesses,  will 
generally  be  better  acquainted  with  the  circumstances  of  those 
facts,  than  any  other  persons  could  be  supposed  to  be;  and 
therefore  the  law  as  a  general  rule  very  properly  reqxdres  their 
actual  testimony  before  the  court  where  the  facts  in  issue,  as 
to  the  circumstances  under  which  the  note  was  executed,  de- 
mand proof;  such  testimony  being  the  highest  and  best  evi- 
dence that  the  nature  of  the  case  is  usually  capable  of. 

State  v.  Tayloe  and  Wabben. 

In  a  Joint  information  against  two,  they  may  plead  severally  not 
guilty,  and  one  put  himself  on  the  court,  and  the  other  on  the 
Jury  for  trial 

Information  for  a  burglary,  charging  them  jointly  with 
the  facts:  They  severally  plead  not  guilty.  Taylor  put 
himself  on  the  country  for  trial,  and  Warren  put  himself  on 
the  court;  the  evidence  being  the  same  in  both,  the  case  was 
ordered  to  proceed  as  to  both;  the  jury  to  be  charged  with  one 
issue,  and  the  court  tried  the  other. 

Smith  v.  Huntington. 

Action  for  a  fraud  in  the  purchase  of  a  debt  which  Beuben 
Himtington  owed  him,  for  much  less  than  the  just  value. 
'Joshua  Coit,  Esq.  who  was  attorney  for  the  plaintiff,  and  had 
discretionary  powers,  and  transacted  the  business  for  the  plain- 
tiff, was  admitted  a  witness;  upon  objection  made,  a  deposition 
drawn  up  by  one  Ambrose  Spencer,  agent  for  the  plaintiff, 
was  ruled  out  by  the  court. 

Jbwbt  v.  Worthington. 
Where  a  witness  is  discharged  of  his  Interest,  and  the  party  offer- 
ing him  is  unable  to  produce  it,  parol  evidence  may  be  admitted 
to  prove  it 

Action  of  assumpsit  for  £20.  Issue  to  the  jury.  It  was 
objected  to  a  witness,  that  he  was  interested;  to  which  it  was 
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replied,  that  he  was  discharged,  but  it  was  not  in  the  power  of 
the  party  to  produce  the  discharge,  and  offered  parol  evidence 
to  prove  it;  which  was  admitted  by  the  court  upon  objection 
made.  Kegularly  the  discharge  ought  to  be  produced,  if  in 
the  power  of  the  party,  otherwise  parol  proof  is  admissible  to 
prove  it. 

Ceockee  v.  Fox. 

The  widow's  right  of  dower  is  paramount  to  the  right  of  the  heira 
or  their  creditors. 

Appeal  from  an  order  of  the  Court  of  Probate,  in  assign- 
ing and  setting  out  to  said  Grace,  her  dower  in  her  late  hua- 
band's  Thomas  Fosdick^s  estate,  for  the  following  reasons,  viz. 
That  said  Thomas  died  in  A.  D.  1774,  and  his  estate  settled 
and  distributed  amongst  his  heirs;  that  her  application  to  said 
court  to  have  her  dower  set  out,  was  not  made  until  the  13th 
of  April,  A.  D.  1789,  long  afteit  said  Thomas's  estate  had  been 
distributed  to  hia  heirs,  and  after  Samuel  Fosdick  one  of  the 
heirs  had  been  divested  of  his  part  of  the  estate,  by  its  being 
taken  on  execution  for  the  payment  of  his  debts,  and  after 
he  had  become  a  bankrupt:  So  that  die  is  estopped  to  claim 
her  dower,  in  said  Samuel's  part,  under  the  circumstances  of 
the  case,  by  lapse  of  time,  and  the  events  which  have  taken 
place.  2d.  That  the  appellant  was  a  creditor  to  said  Samuel, 
took  said  land  by  execution  in  satisfaction  for  his  debt,  without 
any  allowance  for  the  incumbrance  of  her  thirds  upon  it. 
8d.  That  the  order  for  assigning  her  dower  was  general,  that 
great  improvements  had  been  made  upon  said  lands,  and  that 
in  setting  out  her  dower,  they  had  taken  one-half  of  his  said 
Crocker's  part,  although  but  a  third  of  said  Samuel's  share 
was  assigned  to  her.  4th.  That  the  court  appointed  a  second 
set  of  freeholders  to  set  out  her  dower;  and  the  first  set  after- 
wards did  the  work,  and  made  return  of  their  doings  which 
was  accepted. 

Judgment  of  the  Court  of  Probate  affirmed. 

Three  questions  were  made  —  1st.  Whether  the  widow  had 
not  lost  her  right  by  her  neglect  for  such  a  length  of  time, 
and  the  great  alterations  the  estate  had  undergone.  2d. 
Whether  her  thirds  in  Samuel's  share  might  be  taken  indis- 
criminately, or  must  not  be  taken  a  third  from  each  purchaser's 
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part.  3d.  Whether  the  second  appoinitment  of  freeholders 
superseded  the  first 

By  the  Couet.  The  widow's  dower  is  paramount  to  the 
right  of  the  ereditoiB  or  heirs,  and  it  is  not  in  the  power  of 
either  to  defeat  it.  It  is  the  duty  of  the  heirs,  etc.  to  have 
the  widow's  dower  assigned  and  set  out  to  her,  within  sixty 
days,  etc.  and  the  creditors  of  the  heir  take  his  share,  charged 
with  that  incumbrance,  if  this  hath  not  been  previously  done. 
And  the  widow  hath  right  to  have  her  dower  set  out  without 
prejudice,  by  anything  the  heir  or  his  creditors  have  done. 

The  second  appointment  was  so  made  as  it  did  not  super- 
sede the  first;  their  doings  and  return  was  valid  and  good. 

TiLLOTSON  ET  AL.  V.    BiSHOP. 

In  an  action  against  a  society's  committee  for  assessing  the  plain- 
tiff for  the  support  of  the  minister,  etc.  when  by  law  he  Is 
exempted;  it  Is  necessary,  that  In  his  declaration  he  shows  him- 
self, to  be  within  the  exemptions. 

Error.  Bishop  sued  Tillotson  and  others  committee  of 
the  society  of  Chesterfield,  for  inserting  his  name  in  a  certain 
rate-bill;  declaring  that  he  was  a  Baptist,  and  lodged  a  certifi- 
cate of  his  exemption  with  the  clerk  of  said  Chesterfield,  in 
March,  A.  D.  1786;  that  on  the  19th  of  February,  A.  D. 
1789,  said  society  voted  and  laid  a  tax  of  one  penny  half 
penny  on  the  pound,  upon  the  list  of  A.  D.  1788;  and  that 
the  defendants  inserted  his  name  in  said  bUl,  with  the  sum 
proportioned  to  his  list  annexed;  which  he  had  been  compelled 
to  pay.  Plea  before  the  justice  not  guilty.  Judgment  that 
the  defendants  were  guilty,  and  for  the  plaintiff  to  recover. 

Error  assigned  —  That  the  plaintiff's  declaration  is  in- 
sufficient. 

Judgment  —  Manifest  error. 

By  the  Court.  It  does  not  appear  by  the  declaration,  but 
that  said  tax  was  laid  for  the  support  of  schooling;  or  for 
arrears  of  debt  incurred  before  March,  A.  D.  1786;  whereas 
the  exemption  goes  only  to  minister  and  meeting-house  taxes 
incurred  after  the  certificate,  and  the  plaintiff  ought  to  show 
himself  to  be  within  the  exemption. 
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BosB  V.  Clark  et  ux.,  Administeators  of  Spicer,  her 
FORMER  Husband. 

The  court  will  decree  an  offset  against  an  administrator  of  an  in- 
solvent estate,  although  the  claim  has  not  been  exhibited  and 
allowed  by  the  commissioners,  on  the  ground  of  fraud. 

Petition  in  chancery  showing;  that  he  bought  a  piece  of 
land  of  said  Spicer,  in  his  lifetime,  for  £44,  and  gave  him 
his  note  for  it;  at  the  same  time  it  was  agreed  between 
said  Spicer  and  him,  that  he  should  set  up  a  small  frame,  for 
which  he  was  to  have  £10,  to  be  indorsed  on  said  note;  that 
the  petitioner  set  up  said  building,  which  went  into  the  estate 
of  said  Spicer;  that  said  Spicer  died  before  any  indorsement 
was  made  of  it  upon  his  note;  that  his  widow  administered 
upon  his  estate,  which  was  represented  and  found  to  be  much 
insolvent;  that  she  prevented  his  exhibiting  hia  claim  to  the 
commissioners,  by  telling  him  she  would  indorse  it;  until 
their  commission  expired:  and  after  her  intermarriage  with 
said  Clark,  they  refused  to  indorse  it,  and  recovered  the  whole 
note  and  interest,  by  judgment  of  the  Superior  Court 

Upon  a  hearing  on  the  merits,  the  court  foimd  the  facts  as 
laid  in  the  petition,  and  decreed  that  said  Clark,  and  wife  pay 
to  the  petitioner,  said  £10,  and  the  interest  from  the  time  cf 
his  performing  said  work,  upon  the  ground  of  the  original 
agreement,  and  the  fraud  in  the  administrators,  on  refusing 
to  discount  it. 

Cheesborough  v.  Baldwin  et  ux. 

Adjudged  that  the  husband  may  not  Join  with  his  wife  In  a  prosecu- 
tion for  the  maintenance  of  a  bastard  child,  bom  before  their 
Intermarriage. 

That  the  order  for  maintenance  must  be  for  a  time  certain,  and  not 
during  the  pleasure  of  the  court. 

Error  to  reverse  a  judgment  of  the  County  Court,  in  a 
prosecution  of  Bald\vin  and  wife  v.  Cheesborough,  for  the 
maintenance  of  a  bastard  child,  bom  before  her  intermarriage 
with  said  Baldwin.  To  this  complaint  the  defendant  de- 
murred and  took  the  following  exceptions,  viz.     1st.  It  doth 
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not  appear  in  what  county  the  child  was  bom.  2d.  That  the 
prosecutors,  since  said  complaint  has  been  in  court,  by  the 
permission  of  the  court,  have  made  a  supplement  to  it,  by 
inserting  in  it  that  she  accused  him  in  the  time  of  her  travail, 
and  had  been  constant  in  her  accusation.  3d.  That  the  hus- 
band and  wife  could  not  join  in  a  prosecution  of  this  nature. 
The  child  was  alleged  to  have  been  bom  in  A.  D.  1786,  and 
the  complaint  was  dated  in  A.  D.  1790.  Judgment  of  the 
County  Court  was,  that  the  complaint  was  sufficient,  and  upon 
examining  the  woman  on  oath  they  adjudged  that  said  Cheee- 
borough  was  the  reputed  father  of  said  bastard;  and  made 
an  order  that  he  should  stand  charged  with  the  maintenance 
of  said  child,  with  the  mother,  etc.  during  the  pleasure  of  the 
court. 

Errors  assigned — 1st.  That  said  complaint  is  insufficient 
and  ought  so  to  have  been  adjudged.  2d.  That  the  order  of 
court  ia  illegal,  being  for  no  certain  term  of  time. 

Judgment  —  Manifest  error;  upon  the  last  exception  under 
lie  demurrer,  and  upon  the  last  exception  specially  assigned 
for  error. 

Root,  J.,  dissented  from  the  opinion  of  the  court  with  respect 
to  the  husband's  right  of  joining  with  the  wife  in  a  prosecution 
for  maintenance.  The  reason  given  against  it  is,  that  the 
husband  is  not  bound  to  maintain  such  child.  Admit  this  to 
be  true;  yet  if  he  will  voluntarily  prosecute  with  his  wife 
and  recover  maintenance,  he  will  be  bound  to  maintain  it  — 
otherwise  the  child  must  become  a  public  chaise.  But  the 
mother  is  obliged  to  maintain  her  child,  and, the  husband 
marries  her  charged  with  that  incumbrance,  while  a  nurse 
child;  he  also  married  her  invested  with  a  right  of  action  for 
the  maintenance  of  her  child,  and  why  he  may  not  join  in 
prosecuting  this  right  as  well  as  any  other  I  am  unable  to 
comprehend.  It  is  certain  a  feme  covert  cannot  prosecute 
alone. 

This  point  was  adjudged  at  Windham,  March  A.  D.  1774, 
in  the  case  of  Marv  "Washbom  v.  Henrv  Lad.     She  recovered 
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against  him  for  maintenance  of  a  bastard  child.  He  brought 
a  writ  of  error  to  the  Superior  Court  in  March  A.  D.  1773 
and  reversed  the  judgment.  The  place  of  the  child^s  birth 
was  not  mentioned  in  the  complaint.  She  entered  her  origi- 
nal complaint  as  though  it  came  by  appeal;  and  priding  the 
writ  of  error,  she  married  one  Hender.  Lad  plead  in  abate- 
ment that  she  was  a  feme  covert^  and  could  not  enter  and 
prosecute  said  suit  alone  and  that  her  husband  could  not  be 
joined.  Judgment  in  March  1774  that  the  plea  was  insuffi- 
cient, and  that  the  husband  might  join  in  the  suit;  and  on 
motion  the  place  of  the  child's  birth  was  inserted  in  the  com- 
plaint and  the  cause  was  tried  upon  a  special  issue  of  accord 
and  satisfaction  by  the  jury,  and  verdict  and  judgment  was 
for  the  plaintiflFs  to  recover. 

Brewster  v.  Denison. 

In  an  action  of  ejectment  by  a  purchaser  under  an  administrator 
against  an  heir,  he  cannot  object,  that  the  debts  allowed  by  the 
CJourt  of  Probate  were  unjust. 

Action  of  ejectment  for  122  acres  of  land.     Issue  to  the 

The  plaintiff's  title  was  a  deed  from  the  administrator  of 
Col.  Gardner,  dated  the  10th  of  June  A.  D.  1788,  given 
pursuant  to  an  order  from  the  Court  of  Probate. 

The  defendant  set  up  title  under  a  deed  from  said  Col. 
Gardner  to  his  son  Frederick  Gardner,  dated  the  8th  of 
November  1780,  which  the  plaintiff  attempted  to  avoid  on 
the  ground  of  its  being  fraudulent.  The  defendant  attacked 
the  plaintiff's  deed,  and  offered  to  prove  that  the  debts  allowed 
against  said  Col.  Gardner's  estate  were  unjust  and  fraudulent. 
But, 

By  the  Court.  Not  admitted;  the  plaintiff  is  a  purchaser 
without  notice  under  an  order  from  the  Court  of  Probate. 
Frederick  Gardner,  under  whom  the  defendant  claims,  is  son 
and  heir  to  said  Col.  Gardner;  and  if  the  debts  allowed  against 
said  estate,  were  unjust  he  ought  to  have  taken  his  remedy 
by  an  appeal  to  the  Superior  Court. 
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ISHAM  V.  TOWNSEND. 

In  an  action  of  ejectment  upon  the  general  issue,  the  plaintiff  may 
not  prevent  the  defendant  from  giving  in  evidence  his  title,  by 
showing  that  those  under  whom  he  claims  have  failed  of  re- 
covering In  an  action  between  other  parties. 

Action  of  ejectment  for  a  certain  lot  of  land  and  buildings. 
Issue  to  the  jury. 

The  plaintiff  derived  his  title  regularly  down  from  Dr. 
Oliver  Bulkly  under  a  deed  from  him  to  his  sons  Noah  and 
Chancy,  dated  in  A.  D.  1767. 

The  defendant  sets  up  title  under  the  heirs  of  Col.  John 
Bulkly,  by  force  of  a  deed  given  by  said  Oliver  to  said  John 
in  A.  D.  1753. 

To  which  the  plaintiff  objected;  that  said  heirs  brought 
their  action  for  said  premises  against  John  Watrous,  Esq.  who 
was  in  possession;  and  in  a  trial  upon  the  general  issue  to 
the  jury,  verdict  and  judgment  was  for  said  "Watrous,  and  so 
the  title  of  said  heirs  had  been  legally  tried  and  decided. 

By  the  Court.  The  defendant  is  not  concluded  from  giv- 
ing his  title  in  evidence  —  as  it  does  not  appear  to  the  court 
upon  what  groimd  the  heirs  failed  of  recovering  in  said  action. 

Norwich  v.  Windham. 

A  person's  settlement  in  a  town  may  be  suspended,  but  not  lost  until 
another  is  gained  in  some  other  town. 

Action  for  sending  one  Mary  Laughton,  a  pauper,  who 
had  one  child  and  was  pregnant  with  another,  to  the  town  of 
Norwich;  whereby  said  town  was  put  to  much  cost,  etc.  in 
their  support,  etc.      Special  issue  to  the  court. 

The  facts  were  —  Said  Mary,  before  her  intermarriage  with 
said  Laughton,  was  Mary  Spicer,  a  legal  inhabitant  of  the 
town  of  Norwich;  that  in  A.  D.  1785  she  married  said 
Laughton,  an  Irish  foreigner,  and  moved  with  him  to  Wind- 
ham, and  there  resided  until  January  A.  D.  1789  and  had 
said  child  bom  in  Windham,  and  was  likely  to  have  another, 
and  said  Laughton  went  off  and  left  her,  not  having  gained 
a  settlement  in  any  tovm  in  this  state  or  country.  The  said 
Mary  and  child  being  destitute  and  in  want  of  support,  were 
removed  by  said  Windham  to  the  town  of  Norwich. 
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The  court  found  the  issue  in  favor  of  the  defendants^  and 
gave  judgment  —  That  the  defendants  recover  their  cost 

By  the  Coubt.  Said  Mary  was  legally  settled  in  said  town 
of  Norwich  before  her  intermarriage  with  said  Laughton  a 
foreigner,  who  had  no  settlement  in  this  country;  her  settle- 
ment thereby  was  suspended,  but  not  lost;  upon  his  going  off 
or  dying  her  right  of  settlement  was  revived;  for  a  person 
doth  not  lose  a  settlement  until  another  is  gained  in  some 
other  placa 

RoGEBS  V.  Tracy. 

An  action  of  indebitatus  assumpsit  for  the  rents  and  profits  of  land,  is 
not  within  the  Statute  of  Frauds  and  Perjuries. 

luDEBrTATtrs  AssuMPsrr  for  the  rents  and  profits  of  five 
acres  of  land  from  March  A.  D.  1788  to  March  1789,  worth 
£30.  Plea  in  bar  —  The  Statute  to  Prevent  Frauds  and 
Perjuries. 

Judgment  —  Plea  insuflSicient.  The  consideration  is  an 
actual  reception  of  the  profits,  upon  which  the  law  implies  ex 
aequo  et  bono,  an  obligation  to  pay  and  the  rents  and  profits 
are  not  any  interest  in  lands.  Besides,  it  is  an  agreement  exe- 
cuted on  the  part  of  the  plaintiff;  and  so  not  within  the  statute. 
Brown  and  wife  v.  Clark.  The  wife  when  sole,  sold  her  land 
to  Clark  for  £14;  gave  a  deed  and  took  no  security  for  the  pay, 
but  his  parol  promise,  which  he  afterwards  refused  to  perform. 
An  action  of  assumpsit  was  brought  for  the  money,  and  a 
recovery  had,  which  was  affirmed  by  the  judgment  of  the 
adjourned  Superior  Court  in  A.  D.  1777  upon  a  writ  of  error, 
upon  the  principle  that  the  agreement  was  executed  on  one 
part,  which  took  it  out  of  the  statute.  1  Bac.  Abridg.  title 
Agreement;  Gilb.  Court  of  Chancery. 

Dodge  v.  Dodge  and  Lathum  et  al. 

Where  the  consideration  of  a  devise  in  a  will  is  the  maintenance 
of  the  widow,  it  is  a  lien  upon  the  land. 

Pbtttion  in  chancery;  showing  that  in  A.  D.  1782  her  hus- 
band Dodge  made  his  will  and  died  without  children  — 
by  which  he  gave  her  a  certain  proportion  of  his  personal 
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estate,  and  gave  his  real  estate  to  his  nephew  Joseph  Dodge  — 
which  will  is  as  follows,  viz.  "  I  give  to  my  nephew  Joseph 
Dodge  my  island  farm,  my  house  and  lot  at  the  point,  and 
my  wood  lot;  and  in  consequence  of  the  bequeathments  to  him 
said  Joseph,  he  shall  honorably  maintain  and  support  my 
widow  Hannah  Dodge,  whom  I  shall  leave,  during  her  natural 
life,  with  everything  comfortable,  as  meat,  drink,"  etc.  etc. 
and  appointed  him  his  executor;  that  said  executor  informed 
her  that  the  will  had  made  ample  provision  for  her  support, 
and  thereby  obtained  her  consent  to  its  approbation.  Further, 
she  states  that  the  debts  swallowed  up  near  half  of  the  personal 
estate;  and  that  said  Joseph  had  sold  said  island  farm  to  said 
Laihum,  and  the  house  and  lot  at  the  point  to  said  Brown, 
which  are  worth  £25  per  annum;  that  said  Joseph  is  removed 
out  of  the  state  and  she  is  left  destitute  and  in  want,  and  prays 
for  a  remedy,  etc. 

Plea  in  abatement  —  That  the  petitioner  has  an  adequate 
remedy  at  law. 

Judgment  —  Plea  insufficient.  By  the  will  the  main- 
tenance and  support  of  the  petitioner  is  a  charge  upon  the 
estate,  into  whosoever  hands  it  comes;  and  the  statute  of  the 
state  would  have  subjected  it  to  her  maintenance  during  her 
widowhood,  had  no  provision  been  made  in  her  husband's  will: 
And  she  may  enter  upon  the  estate  and  hold  it  against  the 
devisee,  until  her  support  is  furnished;  for  it  is  the  condition 
upop  which  he  takes  and  holds  the  estate,  it  being  a  charge 
upon  the  land,  which  runs  with  it. 

Fobs  v.  Brewsteb  et  al. 
A  note  assi^ed  Is  not  liable  to  the  creditors  of  the  assifi^nor. 

Scire  Facias  against  them  as  debtors  to  one  Tracy,  an  ab- 
sconding debtor. 

Plea  in  bar  —  That  they  owed  said  Tracy  by  note  only,  and 
that  said  note  long  before  any  copy  of  the  original  suit  was 
left  with  them  was  for  a  valuable  consideration  assigned  to 
Grosvenor.    Demurrer. 

Judgment — Plea  sufficient.  See  St.  John  v.  Simeon  Smith 
and  Eedfield  v.  Hilhouse. 
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Smith  v.  Smith. 

A  receipt  in  full  of  all  demands  respecting  a  certain  bond,  con- 
ditioned to  pay  a  certain  sum  annually  discharges  all  sums  due 
on  the  bond,  but  not  the  bond  Itself. 

Action  on  bond  for  £100,  dated  March  A.  D.  1776;  exe- 
cuted by  said  Noab  and  Jonathan  Smith. 

Plea  in  bar  sets  forth  the  condition,  which  is  —  That  if  the 
said  Jonathan  shall  pay  and  deliver  to  her,  certain  articles 
enumerated  in  the  condition  of  said  bond,  annually,  during 
her  widowhood,  then  said  bond  should  be  void,  etc.  that  after 
giving  said  bond  said  Jonathan  paid  her  £50,  and  on  the  26th 
day  of  January  A  D.  1779,  said  Jonathan  paid  her  £30,  and 
in  consideration  thereof  she  made  and  executed  to  him  a  certain 
writing  or  discharge  as  follows  viz.  Eeceived  £30  in  full  satis- 
faction of  all  demands  on  said  Jonathan,  from  the  beginning 
of  the  world  to  this  day,  respectiiig  all  bonds,  debts  or  de- 
mands; whereby  he  was  wholly  discharged  from  the  bond  on 
which,  etc. 

The  plaintiff  traversed  the  defendants  plea.  Issue  to  the 
court 

The  question  was  respecting  the  legal  construction  of  the 
discharge.    The  court  find  the  issue  for  the  plaintiff.    And, 

By  the  Coubt.  The  discharge  extends  to  all  demands  upon 
the  bond,  then  due  and  owing  —  but  not  to  the  bond  itself,  nor 
to  any  breach  which  has  happened  since  the  giving  of  said 
discharge. 

Aplin  v.  Robertson,  Administrator  of  Patrick  Robertson. 

An  action  of  indebitatus  assumpsit  will  not  lie  against  an  administrator 
for  a  debt  due  from  the  intestate. 

Action  of  assumpsit^  declaring  that  the  defendant  is  ad- 
miiustrator  to  Patrick  Robertson,  and  that  said  Patrick  at  his 
death  was  indebted  to  the  plaintiff  the  sum  of  £43  12s.  lOd., 
which  was  exhibited  and  allowed  at  the  Court  of  Probate,  and 
lands  sold,  pursuant  to  orders  from  said  Court  of  Probate  for 
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the  payment  of  said  debt^  and  the  money  received  by  the  de- 
fendant as  administrator  aforesaid,  for  the  purpose  of  paying 
said  debt,  and  that  thereupon  he  became  liable,  and  in  con- 
sideration thereof  assumed  and  promised,  etc. 

Plea  —  Nondsaumpsit.    Issue  to  the  court. 

Judgment  —  That  the  defendant  did  not  assumje  and 
promise.  There  was  no  dispute  in  this  case  about  any  of  the 
facts  —  the  whole  question  was  respecting  the  operation  of 
law  upon  the  facts.  In  suits  brought  against  axlministratorB^ 
etc.  in  right  of  the  deceased,  the  first  point  to  bo  decided  is, 
Did  [the  deceased  owe?  Is  the  demand  just  as  to  him?  This 
being  decided  in  favor  of  the  plaintiff,  it  does  not  follow,  that 
the  administrator,  etc.  is  or  ought  to  be  liable  to  pay  it  out  of 
his  own  estate.  This  is  a  very  different  question  from  the 
first,  and  every  administrator,  etc.  ought  to  have  an  oppor- 
tunity to  be  heard  upon  both,  distiactly  and  without  em- 
barrassment, according  to  the  settled  established  forms  of  pro- 
ceeding in  $uch  cases;  which  cannot  be  altered  for  the  better. 

Bkowk  v.  Wheeler. 

A  deed  executed  as  coUector  of  his  own  land,  will  pass  the  property 
to  a  bona  Me  purchaser;  although  sold  as  another's. 

Action  of  ejectment.  Issue  to  the  court.  The  plaintiff's 
title  was  a  deed  from  Joshua  Brown,  a  collector  of  taxes,  who 
sold  this  land  as  the  land  of  Josiah  Grant  Hewit,  for  the  pay- 
ment of  said  Hewit's  taxes,  and  signed  the  deed  as  collector. 
It  appears  that  the  land  was  not  said  Grant  Hewit's  land,  but 
was  the  land  of  said  Joshua  Brown,  the  collector. 

The  only  question  was  —  Whether  said  deed  passed  the 
title  to  the  plaintiff. 

Judgment  —  For  the  plaintiff  to  recover.  The  deed  con- 
veyed all  the  right  said  Joshua  Brown  had  in  virtue  of  his 
power  or  interest;  and  he  cannot  claim  the  land  against  his 
own  deed  from  a  hona  fide  purchaser  for  a  valuable  considera- 
tion. 
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Bingham  v.  Tully. 
Where  a  person  receives  money  by  authority  from  another  and  pays 
it  over  accordingly,  the  person  for  whom  it  Is  received,  is  liable 
for  any  misapplication. 

Ebeob  to  reverse  a  judgment  of  the  County  Court  in  an 
action  of  assumpsity  Tully  v.  Bingham;  declaring  that  on  the 
2d  of  August,  A.  D.  1784  he  paid  to  the  defendant  £5  lawful 
money  on  account  of  an  execution  in  the  hands  of  Sheriff 
Whitmore,  in  favor  of  the  treasurer  of  the  state  against  him; 
and  in  consideration  thereof  he  executed  the  following  receipt, 
viz.  Beceived,  Lyme  August  2d,  1784,  of  Eliaa  Tully,  £5  law- 
ful money,  which  is  to  be  indorsed  on  an  execution  in  favor 
of  Treasurer  Lawrence,  in  Sheriff  Whitmore's  hands  to  collect, 
as  by  the  sheriff's  letter  to  me,  E.  BinghanL  And  that  the 
defendant,  in  and  by  virtue  of  said  receipt,  promised  the  plain- 
tiff to  indorse  said  sum  of  £5  on  said  execution,  in  a  reasonable 
time;  which  he  has  never  done,  etc. 

The  defendant  admits  his  receiving  said  money  and  giving' 
said  receipt,  but  says  the  plaintiff  ought  to  bo  barred;  for  that 
he  had  good  authority  from  said  sheriff  to  do  it,  and  that  soon 
after,  viz.  on  the  26  th  of  said  August,  he  paid  the  money  over 
to  said  Whitmore,  upon  said  execution  against  the  plaintiff, 
on  which  was  then  due  about  £20 ;  and  said  sheriff  received  saiji 
money  and  gave  his  receipt  for  it,  which  he  has  always  stood 
ready  to  deliver  to  the  plaintiff. 

The  plaintiff  prayed  oyer  of  said  receipt,  and  recites  it  in  his 
reply,  which  is  as  follows,  viz.  "  Received  of  A.  Stevens  £5, 
Elias  Tully  £5,  of  P.  Riley  £8,  amounting  in  all  to  £18,  all 
by  the  hand  of  E.  Bingham,  except  eighteen  shillings  deducted 
for  his  fees,  Norwich,  August  25,  A.  D.  1784;  P.  Whitmore 
sheriff."  And  the  plaintiff  says  that  he  has  paid  the  whole  of 
said  execution  and  fees  to  Treasurer  Lawrence,  exclusive  of 
said  £6 ;  and  that  said  sheriff  had  no  other  demand  upon  him 
except  said  execution;  which  said  sheriff  returned  non  est  with 
his  fees  indorsed  upon  it;  without  that  that  said  Sheriff  Whit- 
more received  said  sum  of  the  defendant  which  he  received  of 
the  plaintiff,  all  in  manner  and  form  etc. 
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To  which  reply  the  defendant  demurred  —  And  judgment 
of  the  County  Court  was,  that  the  plaintiff's  reply  was  sufficient. 

Error  assigned  —  That  the  County  Court  ought  to  have 
adjudged  said  reply  insufficient  The  judgment  of  the  County 
Court  was  reversed. 

By  the  Couet.  By  the  pleadings  it  appears  that  Bingham 
had  authority  from  Sheriff  Whitmore  to  receive  the  money 
from  the  plaintiff,  and  to  give  the  receipt  he  did;  that  he  paid 
the  money  over  to  said  sheriff,  on  account  of  said  execution, 
took  his  receipt  for  the  benefit  of  the  plaintiff,  and  ever  held 
it  ready  for  him;  which  was  all  that  the  defendant  could  do. 
If  the  money  has  not  been  indorsed  or  applied  to  the  plaintiff's 
benefit.  Sheriff  Whitmore,  and  not  the  defendant^  is  liable. 

Gates  v.  Jones. 
Although  an  arbitration  note  Is  for  more  than  £20  yet  If  neither  the 
matters  submitted  or  the  award  exceed  £20  the  cause  is  not 
appealable.  * 

Action  on  a  note  for  £60  vouched  by  two  witnesses:  By 
the  pleadings  it  appeared  that  this  was  an  arbitration  note;  that 
the  award  was  for  £18. 

Judgment  in  the  County  Court  was  for  the  defendant,  and 
the  plaintiff  appealed;  and  now  the  defendant  pleads  in  abate- 
ment of  the  appeal.  1st.  That  the  note  is  for  money  only, 
vouched  by  two  witnesses.  2d.  That  neither  the  original  mat- 
ter submitted  to  arbitration,  nor  the  award  amounted  to  £20. 

Judgment —  That  the  plea  is  sufficient  upon  the  last  excep- 
tion; because  •that  the  award  and  the  matters  of  controversy 
concluded  by  it,  constitute  the  value  of  the  matters  in  dispute, 
in  this  action.  See  Steavens  v.  Bass,  Fairfield,  August  term, 
1789. 

Puller  v.  Hancock. 
The  time  the  United  States  were  engaged  tn  war  with  Great  Britain 
is  to  be  computed  from  the  19th  of  April  1776,  to  the  8d  of  Aprfl 
A.  B.  1783. 
Indorsements  on  a  bond  do  not  save  It  from  the  Statute  of  Limita- 
tion. 

Ebbob  to  reverse  a  judgment  of  the  County  Court,  in  an 
action  of  debt,  Hancock  v.  Fuller;  declaring  on  a  bond  given 
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to  Thomaa  Hancock,  dated  the  29tli  of  January,  A.  D.  1T61, 
conditioned  to  pay  £282  198.  Td.  lawful  money,  by  the  1st  of 
June  then  next,  with  lawful  interest;  writ  dated  18th  of  Oc- 
tober A.  D.  1786. 

Plea  in  bar  —  The  Statute  of  Limitation;  and  that  the 
cause  of  action  accrued  more  than  seventeen  years  before  the 
date  and  impetration  of  the  plaintiffs  writ,  exclusive  of  the 
time  this  state  was  engaged  in  war  with  Great  Britain. 

Plaintiff  replies  —  That  he  ought  not  to  be  barred;  because 
he  says,  that  on  the  80th  of  November  A.  D.  1782,  certain 
provisional  articles  for  the  eventual  restoration  of  peace,  were 
agreed  upon  at  Paris,  by  the  commissioners  of  the  belligerent 
powers  to  be  inserted  in  and  to  constitute  the  treaty,  between 
the  crown  of  Great  Britain  and  these  United  States;  but  not  to 
be  concluded  until  a  treaty  of  peace  should  be  entered  into 
between  Great  Britain  and  Prance.  And  the  preliminary 
articles  of  a  treaty  of  peace  between  Great  Britain  and  France, 
were  signed  on  the  20th  of  January  A.  D.  1783;  and  the 
ratification  of  said  articles  were  exchanged  on  the  3d  of  Feb- 
ruary A.  D.  1783;  and  on  the  20th  of  February  A.  D.  1783, 
a  declaration  of  the  suspension  of  hostilities,  was  agreed  upon 
at  Paris,  between  Great  Britain  and  the  United  States,  and 
published;  and  on  the  3d  of  February  A.  D.  1783,  it  was 
agreed  between  Grea^  Britain,  France,  Spain,  and  Holland, 
that  hostilities  should  cease,  and  a  restoration  of  all  captures 
made  in  the  channel  after  twelve  days,  and  of  all  made  after 
one  month,  from  the  channel  and  north  seas  as  far  ss  the 
Canary  islands,  inclusively,  whether  in  the  ocean  or  Mediter- 
ranean; and  from  the  Canaries  as  far  as  the  equator,  after  two 
months;  and  lastly,  after  five  months,  in  all  other  parts  of  the 
world  without  further  description  of  time  and  place:  And  on 
the  14th  of  February  his  Britannic  Majesty  issued  a  proclama- 
tion enjoining  upon  his  subjects  a  strict  observance  of  said 
articles;  and  on  the  11th  of  April,  A.  D.  1783,  a  proclamation 
was  issued  from  the  congress  of  the  United  States,  reciting  said 
articles  of  agreement,  and  enjoining  upon  all  the  citizens  a 
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Strict  observance  of  them,  and  a  cessation  of  hostilities  took 
place  agreeable  to  said  articles,  and  was  never  after  recom- 
menced; and  the  definitive  treaty  of  peace  between  Great 
Britain  and  these  United  States,  was  not  finally  agreed  upon 
and  concluded  by  their  respective  ministers  plenipotentiary, 
until  on  the  23d  day  of  September  A.  D.  1783,  when  the  same 
was  done;  and  said  definitive  treaty  was  not  ratified  by  the 
United  States  in  congress  assembled,  until  on  the  14:th  of 
January  A.  D.  1784;  by  which,  a  final  end  was  put  to  all 
hostilities;  prisoners  taken  in  war  to  be  releaBcd,  armies  to  be 
disbanded,  garrisons  to  be  withdrawn,  property  and  papers 
taken,  etc.  to  be  delivered  up.  And  the  provisional  articles 
were  not  to  be  carried  into  full  effect,  until  the  final  ratifica- 
tion of  the  definitive  treaty;  and  that  the  war  was  not  termi- 
nated until  the  definitive  treaty  was  agreed  upon,  concluded 
and  ratified  as  aforesaid.  And  the  plaintiff  further  says  that 
the  defendant  made  sundry  i>ayments  on  said  bond,  viz.  in 
January  A.  D.  1762,  £42,  which  is  indorsed;  in  July,  A.  D. 
1765,  £5;  in  December  1767,  £20;  in  December  A.  D.  1768, 
£19;  in  November  A.  D.  1772,  £66;  in  November  A.  D. 
1773,  £30;  all  indorsed  on  said  bond;  and  in  December  A.  D. 
1784,  the  plaintiff  demanded  of  the  defendant  payment  of 
the  remainder  of  said  bond ;  and  the  defendant,  by  letter  under 
his  hand,  promised  the  plaintiff  to  pay  him  the  balance  due  on 
said  bond  the  spring  following,  but  never  has. 

Defendant  rejoins — That  the  only  material  difference  be- 
tween the  provisional  articles,  and  the  definitive  treaty,  consists 
in  the  introductory  clauses;  and  traverses  his  acknowledging 
said  debt  in  December  A.  D.  1784,  and  his  promising  by 
letter  to  pay  it  Plaintiff  demurred;  and  County  Court  gave 
judgment,  that  the  rejoinder  of  the  defendant  was  insufficient; 
and  for  the  plaintiff  to  recover. 

Errors  assigned  —  That  a  right  of  action  accrued  on  said 
bond,  the  2d  of  June,  A.  D.  1761;  that  the  time  this  state  was 
engaged  in  war  was  from  the  19th  of  April,  A.  D.  1775,  to 
the  3d  of  April,  A.  D.  1783,  only;  and  that  more  than  seven- 
teen years  had  elapsed  from  said  2d  of  June,  when  the  right 
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of  action  accrued^  and  the  date  and  impetration  of  the  plain- 
tifPfl  writ,  after  expunging  the  time  of  the  war. 
Judgment  —  Manifest  error. 

By  the  Coubt.  The  time  which  the  state  was  engaged  in 
the  war,  is  to  be  computed  from  the  19th  of  April,  A.  D.  1775, 
to  the  3d  of  April,  A.  D.  1783,  when  the  armistice  took  place 
in  America,  and  was  never  after  interrupted;  and  that  in- 
dorsements upon  a  bond  doth  not  save  it  out  of  the  Statute  of 
Limitation.  i    >      '    ,    i, 

Beach  v.  Camp. 

Where  it  appears  in  a  levy  upon  land,  that  the  debtor  chose  an 
appraiser,  the  title  Is  good  although  It  doth  not  appear,  In  the 
officer's  return,  that  he  made  a  previous  demand  of  money,  etc. 

Action  of  ejectment.  Plea  no  wrong,  etc.  Issue  to  the 
court. 

Plaintiff's  title,  the  levy  of  an  execution.  The  officer's  re- 
turn was,  August  7th  A.  D.  1790,  by  direction  of  the  cred- 
itor's attorney,  I  levied  upon  certain  lands  of  the  debtor 
bounded  as  follows,  etc.  viz.  describes  the  land,  and  the  cred- 
itor chose  one  man  to  be  an  appraiser  and  the  debtor  chose 
one  man  to  be  an  appraiser  and  the  creditor  and,  debtor  agreed 
upon  for  the  third  appraiser,  all  indifferent  freeholders 

of  the  town  of  who  being  duly  sworn,  appraised  said 

land  as  the  law  directs,  at  £  lawful  money. 

The  defendant  excepted  against  the  title  of  the  plaintiff, 
because  it  did  not  appear  by  the  officer's  return,  that  he  had 
made  demand  of  money,  etc.  previous  to  his  levying  on  the 
land;  which  the  law  made  requisite,  and  without  which  no 
title  could  be  created.. 

Judgment  —  For  the  plaintiff  to  recover. 

By  the  Coitrt.  The  statute  makes  it  the  duty  of  the  officer, 
to  repair  to  the  debtor's  usual  place  of  abode,  and  to  make  de- 
mand of  money,  etc.  to  satisfy  an  execution,  where  it  can  be 
done,  previous  to  his  levying  upon  land;  and  the  officer  might 
be  liable  to  the  debtor,  in  such  case,  for  not  doing  his  duty; 
but  it  might  be  attended  with  ill  consequences,  as  to  creditors 
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•and  purchasers  under  executions,  if  the  levy  under  such  cir- 
cumstances should  be  void;  but  in  this  case,  the  debtor's  being 
notified  of  the  levy  and  choosing  one  appraiser  and  agreeing  to 
-a  third,  without  any  objection,  induces  a  strong  presumption, 
that  the  officer  had  made  proper  demand;  or  that  the  debtor 
•at  that  time  agreed  to  waive  it,  and  that  the  land  should  be 
•taken. 

Same  point  was  determined  by  court  and  jury  in  an  action 
^Gold,  etc.  V.  Carrington,  at  Hartford  adjourned  Superior 
<;)ourt,  A.  D.  1773;  the  officer's  return  was,  that  by  direction 
of  the  creditor  he  levied  the  execution  on  land,  and  the  debtor 
chose  one  of  the  appraisers,  etc  and  no  return  was  made  of 
any  demand  of  personal  estate  on  the  execution^  and  notwith- 
standing this  exception  was  taken  to  the  plaintiff's  title,  the 
plaintiff  xecovered  the  land. 

Stare,  Administrator  db  bonis  kok  of  Catharine  White- 
head, V.  Henshaw,  Administrator  of  Walker, 
Deceased. 

Interest  allowed  on  a  scire  facias  against  an  administrator  on  the 
ground  of  a  special  agreement. 

Scire  Facias,  showing  that  said  Catharine,  in  July  A.  D. 
1787,  recovered  judgment  before  the  Superior  Court  against 
said  Henshaw,  for  the  sum  of  £140  6s.  6d.  lawful  money,  and 
had  execution  in  due  form  of  law;  that  on  the  17th  of  July 
A.  D.  1788  said  Henshaw  made  and  subscribed  on  the  back 
of  said  execution,  his  promise  and  engagement  in  consideration 
of  forbearance,  and  of  two  resolves  of  assembly,  to  pay  the  law- 
ful interest,  from  the  2d  of  November  A.  D.  1787,  until  said 
execution  should  be  paid;  and  also  agreed  that  the  interest 
should  be  collected  of  him  at  the  same  time  and  manner  as  the 
principal  debt.  Praying  for  judgment  for  the  sums  in  said 
execution  and  also  for  the  interest  from  said  2d  of  November 
A.  D.  1787. 

The  defendant  demurred  to  this  declaration;  and  assigned 
for  cause  that  said  declaration  was  double,  containing  two  dis- 
tinct matters  —  but  did  not  point  out  wherein  the  duplicity 
tjonsisted. 
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Judgment  —  That  the  declaration  is  Bufficient,  and  for 
plaintiff  to  recover  the  principal  and  the  interest. 

By  the  Court.  Duplicity  must  be  specially  pointed  out  by 
the  demurrer,  or  it  will  not  hold.  But  here  is  no  duplicity. 
It  is  not  double  nor  inconsistent,  to  ask  for  the  interest  upon 
the  judgment,  or  to  enforce  the  reasonableness  of  having  it  by 
any  agreement  of  the  party  or  acts  of  assembly,  or  other 
reasonable  cause.  As  the  claim  of  interest  was  grounded  upon 
the  agreement  of  the  defendant,  indorsed  upon  the  execution 
in  manner  aforesaid,  and  upon  an  act  of  assembly,  which  is  a 
matter  of  record,  the  court  had  no  difficulty  in  giving  judg- 
ment for  the  interest  with  the  principal. 

Baily  v.  Smith. 

Where  new  matter  Is  plead,  or  where  the  traverse  goes  to  only  a 
part  of  the  facts  alleged,  the  plea  must  conclude  with  a  verifica- 
tion. 

Action  of  ejectment  for  five  rods  of  land  and  a  house.  To 
which  a  special  plea  in  bar  was  given. 

The  plaintiff  replied  and  affirmed  new  matter  inconsistent 
with  the  title  set  up  by  the  defendant,  and  traversed  a  part  of 
the  facts  set  forth  by  the  defendant  to  make  out  his  title,  and 
concluded  with  a  verification. 

The  defendant  demurred  specially;  and  for  cause  assigned, 
that  the  plaintiff  ought  to  have  concluded  to  the  country. 

Judgment  —  The  replication  sufficient  Where  no  new 
matter  is  required,  and  the  traverse  goes  to  all  the  facts  alleged 
in  the  plea;  it  is  regular  and  well  to  conclude  to  the  country. 
For  in  that  case  a  perfect  issue  is  formed.  But  where  new 
matter  is  replied,  oi*  the  traverse  does  not  go  to  all  the  facts  in 
the  plea;  the  reply  ought  to  conclude  with  a  verification,  to 
give  the  other  party  an  opportunity  to  answer  the  new  matter, 
or  to  demur  for  want  of  a  sufficient  traverse.  Oowper,  575, 
Sayre,  etc.  v.  Minns;  2  Burr.  772,  Comwallis  v.  Savery;  8 
id.  1725. 
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Rose  et  al.  v.  Hats. 
Tenant  by  the  curtesy  liable  for  waste. 

Ac5TioN  of  waste  by  the  heirs-atrlaw  against  tenant  by  the 
cxirtesy.    General  issue  to  the  jury. 

Verdict  for  the  plaintiffs  and  £30  damages. 

The  law  question  made  in  this  case  was  —  Whether  a  ten- 
ant by  the  curtesy  was  liable  for  waste. 

By  the  Court.  He  is,  and  upon  the  same  principle,  in  point 
of  reason  and  justice  as  tenant  in  dower. 

Edwards,  Administrator  of  John  Lothrop,  v. 
Administrator  of  Botsford. 
A  creditor  who  hath  a  claim  against  an  insolvent  estate,  may  appeal 
from   the  acceptance   of   the  commissioners'    return   for   any 
irregularity  in  their  appointment  or  return. 

Appeal  from  probate  for  accepting  a  report  of  commission- 
ers upon  the  estate  of  Botsford,  who  went  to  the  enemy.  Statr 
ing  that  said  report  was  not  made  and  returned  until  two 
years  after  the  expiration  of  their  commiasion. 

Plea  in  abatement  —  That  said  Lothrop  had  not  any  claim 
allowed  by  said  commissioners  against  said  Botsford's  estate^ 
nor  did  he  exhibit  any  to  them  for  allowance;  although  he  ex- 
hibited a  claim  to  a  former  set  of  commissioners  and  had  it 
allowed;  yet  the  report  of  those  commissioners  was  set  aside; 
and  so  said  Lothrop  was  not  a  creditor  that  hath  right  to  an 
appeal.    Demurrer. 

Judgment  —  Plea  insufficient.  Although  a  creditor  may 
not  appeal  because  his  claim  has  not  been  allowed  by  the  com- 
missioners—  but  if  he  has  an  existing  claim,  he  may  appeal  for 
any  other  irregularity  in  the  proceedings  of  the  court  or  of  the 
commissioners.  But  one  appeal  fairly  taken  and  pursued  must 
be  conclusive  upon  all  others,  as  to  that  point 

Beach  v.  Royce. 
A  mortgagor  remaining  in  poesession,  is  to  be  considered  as  holding 
under  and  not  against  the  mortgagee  —  especially  where  the 
mortgagee  has  a  bond  for  the  debt  and  interest 

Action  of  ejectment  for  certain  lands.  Plea  no  wrong,  etc. 
Issue  to  the  coiui;. 
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The  title  of  the  plaintiff  was  a  deed  from  the  defendant  of 
the  demanded  premises,  dated  the         day  of         A.  D.  1765. 

The  defendant  produced  a  bond  from  the  plaintiff  of  the 
same  date,  with  a  condition  thereto  annexed,  that  upon  the 
defendant's  paying  to  the  plaintiff  a  certain  note  for  the  sum 
of  £480  lawful  money,  with  the  interest,  witiiin  three  yearp 
from  the  date;  he  would  reconvey  said  lands  to  the  defendant; 
and  that  he  had  ever  remained  in  possession  of  said  lands,  tak- 
ing the  whole  profits  to  himself  without  account,  and  relied 
upon  his  long  possession  to  bar  the  plaintiff  of  recovering. 

Judgment  —  That  the  defendant  has  done  wrong,  etc.  and 
for  the  plaintiff  to  recover. 

By  the  Cotjet.  There  having  been  no  actual  ouster  of  the 
plaintiff  by  the  entry  of  the  defendant,  and  the  defendants  re- 
maining in  possession  and  taking  the  profits  under  the  circum- 
stances of  this  case,  is  to  be  considered  as  holding  not  against, 
but  under  the  plaintiff,  as  tenant  at  will;  especially  as  the  de- 
fendant by  his  notQ  had  secured  the  annual  interest  of  the 
debt,  which  is  in  lieu  of  the  annual  rents,  for  which  he  is  now 
liable.  Besides,  by  his  accepting  said  bond  and  condition  from 
the  plaintiff  he  is  estopped  from  claiming  said  land  without 
paying  said  note. 

Johnson  V.  Stanley,  three  Selectmen  and  two  Johnsoks. 

Selectmen  who  appoint  an  overseer,  over  a  man  In  an  Illegal  an4 
oppressive  manner  are  to  respond  in  damages  to  the  party  in- 
jured. 

Action  for  wrongfully  and  illegally  appointing  an  overseer 
over  the  plaintiff,  without  any  just  or  legal  cause,  on  purpose 
to  injure  him,  etc.  Plea  severally  not  guilty.  Issue  to  the 
court. 

Upon  the  evidence  it  appeared — That  the  plaintiff  was 
capable  of  managing  his  affairs,  and  was  industrious;  that  he 
had  got  into  an  unhappy  dispute  with  some  of  the  defend- 
ants; from  whence  arose  a  number  of  law  suits,  in  some  of 
which  he  was  plaintiff,  in  some  he  was  defendant:     That  the 
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selectmen  were  too  much  influenced  by  the  parties  who  were 
against  the  plaintiff,  to  take  this  step;  from  which  in  about 
three  weeks  they  released  him. 

The  law  is  —  That  the  selectmen  shall  inspect,  etc.  and  if 
they  find  any  of  their  inhabitants  reduced  or  likely  to  be  re- 
duced to  want,  by  idleness,  mismanagement  or  bad  husbandry 
they  may  appoint  an  overseer,  etc. 

This  is  an  authority  to  the  selectmen,  to  be  exercised  in  cer- 
tain cases,  against  the  general  rights  and  liberties  of  the  citi- 
zens, it  must  therefore,  be  cautiously  and  strictly  pursued. 
The  appointment  in  this  case  is,  that  upon  complaint  made, 
that  Hezekiah  Johnson  is  likely  to  be  reduced,  by  law  suits 
and  mismanagement;  we  do  appoint  Isaac  Hall  his  overseer, 
etc. —  not  that  upon  inspection  we  find,  etc.  nor,  that  upon  his 
being  cited  before  a  justice,  it  is  found,  etc.  So  that  the 
writing  states  no  legal  grounds  for  the  measure,  and  none 
being  proved  upon  the  trial  to  have  existed,  the  court  was  of 
opinion  that  the  defendants  were  guilty,  except  Esq.  Stanley, 
who  was  foimd  not  guilty;  and  £15  damages. 

Adams  and  Wolcott,  JJ.,  were  for  excusing  the  selectmen, 
upon  the  ground  that  they  acted  in  a  judicial  capacity;  but  the 
court  could  not  see  reason  sufficient  to  excuse  them  on  that 
ground. 

HiLLHorsE,  Edwards  et  al.  v.  Mix. 

Tenants  In  common  may  join  in  an  action  for  their  common  estate, 

or  may  each  sue  separately,  for  his  part 
That  the  plaintiff  shall  recover  according  to  the  right  he  proves. 

Action  of  ejectment  for  a  house  in  New  Haven,  of  which 
they  were  seized  as  tenants  in  common.  Plea  —  that  the  de- 
fendant has  done  no  wrong  or  disseisin,  etc.    Issue  to  the  court. 

The  case  was  —  The  plaintiffs  were  tenants  in  common  of 
the  house,  and  since  issue  joined,  John  Lothrop,  one  of  the 
plaintiffs  had  conveyed  his  right  to  a  third  i)erson,  who  had 
conveyed  it  to  the  defendant's  wife,  and  is  since  dead.  The 
shares  of  two  other  plaintiffs  have  also  been  conveyed  to  the 
defendant  since  tho  commencing  of  this  action,  and  they  have 
been  nonsuited. 
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Hlllhonse  et  al.  y.  Mix. 

This  case  was  argued  last  circuity  and  contiiiued  to  this 
term  to  advise.  Several  points  were  made  —  1st.  That  tenants 
in  common,  cannot  join  in  an  action  of  ejectment,  but  each 
must  bring  an  action  for  his  share.  2d.  That  if  they  may  and 
ought  to  join,  the  nonsuit  of  a  part  of  the  plaintiffs  is  a  non- 
suit of  all;  for  there  is  no  summon  and  severance  amongst  ten- 
ants in  common.  3d.  That  a  release  from  some  of  the  plaintiffe 
of  their  rights  to  the  defendant  must  be  a  bar  to  all.  4th.  That 
the  defendant  being  a  tenant  in  common,  cannot  be  found 
guilty,  without  proof  of  some  actual  force  towards  the  plain- 
tiffs. And,  5th.  That  the  plaintiffs  must  recover  according  to 
the  demand,  which  is  of  the  whole  house,  whereas  the  defend- 
ant owns  three  shares,  they  therefore  cannot  recover  in  this 
action.  The  court  was  of  opinion  that  the  defendant  was 
guilty,  and  that  the  plaintiffs  recover  according  to  the  interest 
they  have. 

By  the  Coukt.  Former  decisions  are  according  to  the 
British  law,  that  tenants  in  common  might  not  join;  but  the 
law  has  been  since  settled  in  this  state,  that  they  may  join. 
Summon  and  severance  is  applicable  in  Great  Britain  to  joint 
tenants,  etc.  but  not  to  tenants  in  common,  who  cannot  join, 
there  being  no  occasion  for  it;  but  in  this  state,  where  they 
may  all  or  any  part  of  them  join,  a  nonsuit  as  to  some  of  the 
plaintiffs,  has  the  effect  of  a  summon  and  severance,  and  the 
rest  of  the  plaintiffs  may  proceed  for  their  shares,  the  non- 
suit notwithstanding:  The  defendant's  acquiring  a  part  of 
the  premises  pending  the  suit,  can  have  no  operation  in  purg- 
ing the  original  wrong  he  has  done  as  to  the  other  parts. 
Nothing  is  more  common  than  for  a  plaintiff  to  recover  in 
ejectment,  less  than  he  demands.  If  tenants  in  common  de- 
mand an  entirety  and  prove  a  right  to  a  moiety,  they  will  re- 
cover according  to  the  right  which  they  prove;  and  the  judg- 
ment will  be  to  put  them  into  possession,  without  putting  out 
him  who  is  rightfully  in,  in  virtue  of  his  interest. 

The  defendant  in  this  case  had  disseized  the  plaintiffs  before 
he  had  any  right  in  the  house  and  before  the  action  was  com- 
menced; his  acquiring  a  right  afterwards  only  gave  him  a 
right  to  remain  in  possession  with  the  plaintiffs. 
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Lawrence  y.  Knap  et  al. 

Broom  et  al.  v.  Henman. 
Interest  not  recoverable  on  an  unliquidated  book-debt. 

Action  of  debt  by  book.  Issue  to  the  jury.  The  plaintiffs 
claimed  interest  on  said  debt  after  it  became  due,  upon  the 
ground  that  it  was  the  general  custom  of  merchants  in  New 
York,  and  had  been  their  practice  ever  to  charge  and  receive 
it;  but  by  court  and  jury  it  was  disallowed. 

Fitch,  Sheriff  v.  Jones  et  al. 

On  a  bond  to  indemnify  the  sheriff  against  the  default  of  a  deputy, 
forty  shillings  allowed  for  every  suit  against  the  sheriff  on  his 
account,  besides  the  cost. 

Action  on  bond;  conditioned  to  save  the  plaintiff  harmless 
on  account  of  his  appointing  James  Reynolds  his  deputy;  upon 
a  hearing  in  damages  the  court  allowed  the  plaintiff  all  Ids 
reasonable  cost  and  forty  shillings  for  each  action,  which  had 
been  brought  against  him  for  said  Eeynolds's  default. 
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Lawrence  v.  Knap  and  Menzey. 

The  interest  in  a  mortgage,  accompanies  the  interest  In  the  debt, 
for  which  it  is  a  collateral  security. 

Petition  in  chancery;  showing  that  Lownsbuiy  was 

indebted  to  Plat,  for  which  he  gave  his  note  and  a  mortgage 
as  collateral  security;  which  deed  was  recorded.  Plat  was  in- 
debted to  Hunter,  and  for  a  valuable  consideration  assigned 
said  note  to  him  at  the  same  time  delivered  him  said  mortgage 
deed.  Hunter  assigned  said  note  to  the  petitioner  for  a  debt 
which  he  owed  him  and  also  delivered  to  him  said  mortgage. 

The  petitionees  attached  the  mortgaged  lands  and  had  them 
set  off  to  them  on  executions,  as  Plat's  estate,  in  satisfaction  of 
debts  due  from  Plat  to  them.  The  petitioner  had  recovered 
judgment  in  ejectment  for  said  lands  in  Plat's  name  and  had 
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State  T.  Benniet. 

taken  poesessioii,  and  now  prays  that  the  petitionees  may  be 
compelled  to  release  to  him  their  right  and  title  to  said  prem- 
ises, or  that  he  be  in  some  way  quieted  in  his  right  to  said  lands. 

This  cause  was  twice  argued.  The  court  now  granted  the 
petition  and  passed  a  decree  against  Menzey;  Knap  having 
deceased  pending  the  suit,  for  him  to  release  all  his  right  to 
said  mortgaged  premises;  upon  the  principle  that  the  peti- 
tioner owned  the  debt  for  which  said  mortgage  was  given  as 
collateral  security  —  that  he  who  is  entitled  to  the  debt,  which 
is  the  principal  tiling,  hath  right  to  all  the  collateral  securities, 
given  to  insure  the  payment  of  the  debt;  especially  as  in  this 
case,  where  the  actual  delivery  of  the  mortgage  accompanied 
the  assignment  of  the  note,  of  which  the  petitionees  had  notice. 
Powel  on  Mor.  50,  298,  303;  2  Burr.  979. 

Afterwards  a  petition  was  brought  against  the  heirs  of  Knap 
and  a  similar  decree  passed  against  them  —  notwithstanding 
they  had  purchased  the  equity  of  redemption  of  Lownsbury, 
which  might  entitle  them  to  redeem,  but  was  no  bar  to  the 
petition. 

State  v.  Bennet. 
A  person,  notwithstanding  he  will  be  entitled  to  a  premium  upon 
conviction,  may  be  a  witness,  unless  there  are  other  circum- 
stances, which  exclude  him. 

Infobmation  for  passing  a  counterfeit  guinea.  Not  guilty 
to  the  jury. 

One  Collins  was  offered  as  a  witness  and  objected  to  for  the 
following  reasons:  Bennet  was  a  minor  —  had  obtained  said 
guinea  in  a  simple  manner  and  made  no  secret  of  its  being  a 
counterfeit;  that  the  witness  had  made  various  attempts  to  get 
said  guinea,  on  purpose  as  he  declared,  to  have  Bennet  con- 
victed in  order  to  entitle  himself  to  the  premium  of  £10;  that 
he  finally  succeeded,  by  giving  Beimet  $2  for  it;  that  he  im- 
mediately went  and  informed  against  Bennet,  and  offered 
himself  as  a  witness  to  convict  him. 

By  the  Court.  A  witness  being  entitled  to  the  premium  is 
a  consequential  matter,  and  from  the  necessity  of  the  case  will 
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not  exclude  him,  although  it  lessens  the  weight  of  hia  testi- 
mony; but  where  a  witness  has  acted  so  villainous  a  part  as 
Collins  by  traducing  a  young  lad  into  a  crime,  in  order  to 
betray  him,  from  the  sordid  motive  of  obtaining  the  premium, 
discovers  such  depravity  of  heart,  as  would  render  it  danger- 
ous for  a  court  of  justice,  to  admit  him  to  testify  —  he  was 
therefore  rejected. 

Sherman  et  al.  v.  Nichols. 

Daughters'  husbands  are  not  liable  for  the  support  of  their  wives* 
parents. 

Ebbob  to  reverse  a  judgment  of  the  County  Court  on  a 
petition  brought  by  said  Nichols  against  Sherman,  etc.  to  com- 
pel them  to  contribute  towards  the  maintenance  of  Joseph 
Hurd  their  wives'  father.  The  County  Court  gave  judgment 
—  That  they  should  contribute. 

Error  —  That  daughters'  husbands  are  not  compellable  to 
contribute  to  the  support  of  their  wives'  parents. 

Judgment  —  Manifest  error. 

The  statute  is — That  every  person  who  shall  be  poor  and 
impotent,  unable  to  support  and  provide  for  themselves  hav- 
ing no  estate,  shall  be  provided  for,  etc.  by  such  of  their  rela- 
tions as  stand  in  the  line  or  degree  of  father  or  mother,  grand- 
father or  grandmother,  children  or  grandchildren,  if  of  suffi- 
cient ability  —  sons-in-law  are  not  within  the  line  or  degree 
mentioned  by  the  statute.  Kirby's  Rep.  155,  Mack  v.  Par- 
sons, etc. 

Towner  v.  Phelps. 

A  writ  which  has  been  served  and  returned,  may  not  after  be 
altered  for  another  action. 

IJpoN  a  writ  of  error,  adjudged  —  That  a  writ  which  has 
been  served  and  returned  cannot  have  an  existence  as  a  writ, 
for  another  purpose,  by  being  taken  out  of  the  files  and  served 
again. 
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Canon  ▼.  Abbot,  Administrator. 


Canon  v.  Abbot,  Administrator  op  Lemuel  Moorbhouse, 

Deceased. 

The  return  of  commissioners  upon  an  estate  represented  insolvent 
Js  conclusiye  against  creditors. 

Action  on  note  given  by  said  Lemuel.  Plea  in  bar  —  That 
on  the  8th  of  January  said  Moorhouse's  estate  was  represented 
insolvent  and  commissioners  appointed  to  examine  the  claims 
of  the  creditors  and  to  make  return  in  one  year;  that  they 
have  made  a  return  of  debts  allowed,  to  the  amount  of  £669; 
that  the  time  is  expired,  and  this  claim  was  never  exhibited 
nor  allowed. 

Keply  —  That  after  said  return  was  made  an  addition  of 
£80  was  made  to  the  inventory  of  said  deceased's  estate; 
whereby  said  estate  appeared  to  be  solvent  and  a  further  time 
was  allowed  to  the  creditors  to  bring  in  their  claims  to  the  com- 
missioners; who  were  reappointed,  and  the  plaintiff  exhibited 
this  claim  in  due  season  to  them. 

Defendant  rejoins  —  That  said  estate  is  insolvent,  and  the 
plaintifi  ought  to  be  barred,  without  that  that  said  estate  is 
solvent  and  sufficient  to  pay  all  the  debts.    Demurrer. 

Judgment  —  That  the  rejoinder  is  sufficient  The  doings 
of  commiasioners  are  conclusive  upon  the  creditors,  as  to  their 
claims,  whether  the  estate  eventually  proves  to  be  insolvent 
or  not;  otherwise  it  would  be  almost  impracticable  ever  to 
have  an  estate  settled:  And  it  does  not  appear  by  the  plain- 
tifF's  reply  that  his  claim  was  ever  allowed. 

The  case  of  Ponderson  v.  Avery,  New  London,  September 
1785,  administrator  of  Mrs.  Avery  settled  this  point.  That 
was  an  action  of  debt  on  book;  the  defendant  plead  that  said 
deceased's  estate  was  represented  insolvent,  commissioners  ap- 
pointed, to  whom  the  plaintiff  exhibited  his  account  and  the 
same  was  disallowed  by  said  commissioners.  The  plaintiff 
replied,  that  said  estate  was  not  found  to  be  insolvent,  but  was 
solvent  sufficient  to  pay  all  the  debts.  Demurrer.  Judgment 
—  That  the  reply  was  insufficient  This  judgment  was 
affirmed  in  the  Supreme  Court  of  Errors. 
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Bown'8  ExecutoiB  y.  Barrel. 


Bown's  Executors  v.  Bubkel. 

A  general  conTeyance,  made  by  an  insolvent  of  all  his  estate  for 
the  benefit  of  his  creditors,  is  not  aonclusive  upon  the  creditoqi 
who  disagree  to  it 

Action  of  ejectment  for  land.  .  Issue  to  the  jury-  The 
plaintiff's  title  was  the  levy  of  an  execution  against  Bene- 

dict, who  was  former  owner  of  the  land,  made  on  the  day 

of  June  A.  D.  1789. 

The  defendant  sets  up  title  under  a  deed  from  said  Benedict, 
dated  in  January  A.  D.  1789  to  all  hia  creditors,  except  one 
Greenleaf ,  the  plaintiff  being  one,  each  to  take  in  proportion 
to  their  debts;  the  plaintiff  refused  to  have  anything  to  do 
with  the  deed,  and  attached  the  land  and  had  it  set  off  upon 
execution  for  his  debt 

The  question  in  this  case  was  —  Whether  Bennetts  deed  of 
his  lands  to  all  his  creditors,  except  one  was  good;  or  was  a 
fraudulent  conveyance  and  void. 

The  juiy  found  a  verdict  for  the  defendant.  The  court 
returned  them  to  a  second  consideration.  Adams  and 
Chauncby,  JJ.,  were  for  accepting  the  verdict.  The  jury 
adhered  to  their  verdict;  but  it  appeared  to  the  court  to  be  a 
fraud  upon  both  the  law  and  the  creditora  for  debtors  thus  to 
convey  their  estates,  preferring  whom  they  pleased.  This  is 
depriving  the  creditors  of  the  remedy  which  the  law  gives  them 
to  secure  and  recover  their  debts. 

The  case  of  Hovey  v.  Clark  et  al.  adjudged  at  Windham, 
March  term  A.  D.  1788,  was  determined  upon  these  principles, 
in  favor  of  the  attaching  creditor,  and  is  decisive  of  the  point 
contended  for  by  the  plaintiff  in  this  case.  There  the  deed  was 
given  for  the  benefit  of  all  the  creditors,  Hovey  being  one,  re- 
fused to  take  by  the  deed,  and  attached  the  estate,  obtained 
judgment,  and  had  the  land  set  off  upon  the  execution;  then 
brought  his  action  for  the  land  against  the  defendants,  who 
held  under  the  deed.  Verdict  and  judgment  was  for  the  plain- 
tiff to  recover. 
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Skinner  et  aJ.  v.  Hendrlck. 
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Welles  v.  Dextek. 
Action  of  debt  on  Judgment  will  not  lie  unless  it  appears  the  plain- 
till  cannot  otherwise  have  the  effect  of  his  judgment 

Upon  a  writ  of  error  it  was  determined;  that  an  action  of 
debt  upon  judgment  ia  not  sustainable,  unless  it  appears  by  the 
plaintiff's  declaration  that  he  could  not  have  the  effect  of  his 
judgment  without  it;  as  where  the  debtor  has  absconded  and 
concealed  his  visible  property,  and  the  plaintiff  must  have 
recouise  to  a  foreign  attachment  for  security  or  the  like; 
otherwise  the  action  will  be  considered  as  unnecessary  and 
vexatious. 

Skinker  et  al.  v.  Hendrick. 

Parol  evidence  not  admissible  to  prove  that  a  specialty  delivered  to 
the  party,  was  upon  certain  parol  conditions. 

Action  of  ejectment,  for  sixteen  acres  of  land.  Issue  to  the 
jury. 

The  plaintiff's  title  was  under  a  deed  given  by  Elisha  Marsh, 
to  one  of  his  sisters.  The  defendant  offered  parol  evidence  to 
prove  that  said  Elisha  delivered  said  deed  to  his  sister  upon 
certain  conditions,  which  had  not  been  performed;  and  so  said 
deed  was  void. 

By  the  Court.  Parol  evidence  is  not  admissible,  to  prove  a 
deed  delivered  to  the  party,  to  be  an  escrow;  or  to  prove  any 
parol  conditions,  which  would  defeat  or  control  its  legal  effect 
and  operation.  Holt's  Eept.  Bushnel  v.  Pasmore,  213;  Loth- 
Top  V.  Bulkley,  New  Haven  adjourned  Superior  Court,  De- 
cember 1772 ;  where  a  parol  condition  was  plead  in  bar  of  a 
note  delivered  to  the  plaintiff,  and  Babcock  v.  St^adman,  ad- 
judged upon,  a  writ  of  error,  that  a  parol  condition  cannot 
defeat  or  control  a  note  delivered  directly  to  the  promisee. — 
Windham  adjourned  Superior  Court  December  term,  A.  D. 
1783. 
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Seymour  et  al.,  Administrators,  t.  Hlne. 


Seymour  et  al..  Administrators  of  Baker^  v.  Hinb. 

A  scire  facias  by  au  administrator  of  an  officer,  upon  a  Judgment 
recovered  on  a  ball  bond,  is  not  barred  by  the  original  debtor's 
paying  the  creditor,  but  he  shall  recover  for  what  the  officer 
has  paid  and  for  his  fees. 

Scire  Facias  declaring,  that  said  Baker  recovered  a  judg- 
ment before  the  County  Court,  in  Litchfield,  in  September  A. 
D.  1784,  against  said  Hine  and  one  Tyler,  who  is  dead,  for 
the  sum  of  £120  debt,  and  forty-nine  shillings  and  six  pence 
cost;  which  has  never  been  paid,  ete. 

The  defendant  plead  in  bar  —  That  said  Tyler  was  attached 
by  said  Baker  a  deputy  sheriff,  at  the  suit  of  one  Dexter;  that 
he  gave  bond  with  said  Tyler  to  said  Baker,  for  his  appearance 
at  court;  that  said  Dexter  recovered  judgment  against  said 
Tyler,  by  default  for  the  sum,  of  £79  9s.  debt  and  cost,  before 
the  County  Court  in  December  A.  D.  1783,  for  which  exe- 
cution issued,  and  was  returned  non  est:  Upon  which  said 
Baker  recovered  upon  said  bail  bond  the  judgment  mentioned 
in  the  scire  facias,  by  default;  that  soon  after  he  settled  and 
paid  said  Dexter  the  judgment  he  recovered  against  Tyler; 
and  in  consideration  of  £81  Is.  6d.,  received  the  16th  of  Janu- 
ary A.  D.  1786,  he  discharged  him  from  all  judgments  and 
executions  and  demands  he  had  against  him,  on  account  of  his 
being  bound  for  said  Tyler. 

The  plaintiffs  reply  —  That  after  said  Baker  recovered  said 
judgment,  and  before  the  date  of  said  discharge,  he  paid 
Colonel  Adams,  attorney  to  said  Dexter  in  said  cause,  £3  ISs. 
8d.  for  his  fees;  also  agreed  to  pay  said  Dexter  his  debt;  that 
the  cost  taxed  in  favor  of  said  Baker,  and  his  fees  on  said  exe- 
cution was  £3  2s.  6d.,  which  hath  never  been  jpaid;  of  all 
which  the  defendant  was  notified  previous  to  his  taking  said 
discharge. 

The  defendant  traverses  Baker's  having  paid  Colonel  Adams 
his  fees;  also  his  having  agreed  to  pay  said  Dexter,  and  the 
defendant's  being  notified  thereof,  previous  to  said  settlement 
and  discharge.    Upon  which  the  parties  were  at  issue  to  the 

pry- 
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The  jury  found  that  said  Baker  had  paid  Colonel  Adams 
his  fees,  and  had  agreed  to  pay  said  Dexter  his  debt;  of  which 
said  Hine  was  notified,  and  therefore  found  for  the  plaintiff  to 
recover  £7,  and  his  cost;  motion  in  arrest  of  judgment,  that 
the  issue  is  immaterial;  upon  the  ground  that  the  discharge  of 
the  original  judgment  by  Dexter,  which  is  agreed  in  the  plead- 
ings, consequently  discharged  all  subsequent  judgments  which 
were  dependent  upon,  and  in  aid  of  it. 

The  court  was  of  opinion  —  That  the  motion  was  insuffi- 
cient, and  gave  judgment  for  the  plaintiff.  Baker  was  liable 
to  Dexter  for  the  whole  debt  and  cost;  whatever  he  paid  was 
rightfully  paid  and  so  far  discharged  Hine;  if  Hine  after- 
wards had  paid  Dexter,  he  might  have  recovered  it  back  in  an 
action  of  indebitatus  assumpsit,  as  for  money  paid  by  mis- 
take: As  to  the  cost  taxed  in  Baker's  favor,  and  the  fees  on 
the  execution,  Hine  was  his  debtor  and  it  was  altogether  at 
Baker's  option  whether  he  would  take  Dexter  paymaster  or 
not. 

Adams  v.  Kellogg. 

Petitions  for  new  trial  must  be  brought  In  the  county  where  the 
trial  was  had. 

PETmoN  for  a  new  trial  in  a  cause  appealed  from  probate, 
and  heard  and  determined  at  Hartford,  in  Hartford  county. 

Plea  in  abatement,  among  other  exceptions  —  That  the 
petition  ought  to  be  brought  to  the  court  in  the  county  where 
the  original  cause  was  tried.    The  plea  was  judged  sufficient. 

Livingston  v.  Bird. 

A  defendant  may  not  introduce  himself  as  a  witness  to  prove  his 
own  bill  filed  against  an  obligation  upon  the  Statute  of  Usury. 

AonoN  upon  a  note;  the  plaintiff  died  after  the  service,  and 
bef<»e  the  return  of  the  writ;  his  executors  enter  and  pursue 
the  action;  the  defendant  on  the  second  day  of  the  court's  sit- 
ting filed  his  bill  in  chancery,  upon  the  statute  against  usury; 
complaining  that  said  note,  by  the  corrupt  agreement  of  said 
Livingston  and  Bird,  hath  included  in  and  secured  by  it,  more 
than  lawful  interest  at  the  rate  of  6  per  cent,  per  annum,  and 
is  usurious  and  oppressive;  and  offers  himself  as  a  witness  to 
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Humphrey  v.  WatBou  ct  al. 

prove  it  This  was  objected  to,  upon  general  principles,  also 
upon  the  particular  situation  of  this  case.  The  court  in  such 
case,  is  directed  and  empowered  by  the  statute  to  proceed  in 
searching  out  the  truth  of  such  complaint,  as  a  court  of 
chancery,  by  examining  the  parties  upon  oath,  or  in  any  other 
way^  proper  to  a  court  of  equity;  and  if  the  plaintiff  shall 
refuse  to  be  examined  upon  oath,  his  action  shall  be  nonsuited, 
etc.  Courts  of  chancery  do  not  admit  parties  to  be  witnesses 
in  their  own  favor,  any  more  than  courts  of  law,  except  for  a 
disclosure,  and  in  this  case,  it  would  be  especially  improper 
and  unsafe,  as  the  original  plaintiff  is  dead,  who  only  was 
knowing  to  the  matters  complained  of. 

By  the  Court.  The  defendant  may  not  be  admitted  to 
testify  as  moved  for;  the  defendant  may  appeal  to  the  con- 
science of  the  plaintiff  if  living,  and  call  upon  him  for  a  dis- 
closure upon  oath,  of  the  facts  alleged  in  his  complaint,  and 
this  is  agreeable  to  right  reason,  to  the  rules  of  proceeding  in 
chancery,  and  is  clearly  what  the  statute  meant  and  intended; 
for  it  provides,  that  in  case  the  plaintiff  shall  refuse  to  be  ex- 
amined upon  oath,  he  shall  be  nonsuited.  If  the  defendant 
might  prove  his  complaint  by  his  own  oath,  there  would  be  no 
need  of  this  provision. 

The  plaintiff  by  his  answer  to  the  bill  may  make  it  neces- 
sary; nay  he  may  compel  the  defendant  by  appealing  to  his 
conscience,  to  disclose  on  oath  the  truth  respecting  his  own 
bill;  but  this  must  come  from  the  plaintiff,  and  cannot  be  upon 
the  motion  of  the  defendant.  The  practice  upon  this  part  of 
the  statute  has  been  heretofore  rather  vague  and  uncertain  and 
very  little  may  be  derived  from  it,  which  goes  to  illustrate  or 
settle  any  principles.  The  original  promisee  being  dead  may 
be  the  misfortune  of  the  defendant,  but  doth  not  alter  the  law. 

Humphrey  v,  Watson  et  al. 

An  averment  against  the  express  condition  of  a  twnd  cannot  be 
admitted. 

Action  on  bond.  Plea  in  bar  —  That  in  December  A.  D. 
1773,  the  plaintiff  and  Titus  Watson  were  partners  in  trade; 
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that  in  A.  D.  1774  they  dissolved  their  copartnership;  that 
said  company  were  indebted  to  sundry  merchants  in  New 
York;  that  the  condition  of  said  bond  is  to  indemnify  and 
save  harmless  the  plaintiff  from  all  the  copartnership  debts, 
which  commenced  in  December  A.  D.  1773,  and  avers  that 
the  defendant  and  said  Titus  had  fully  paid  all  said  debts, 
and  indemnified  the  plaintiff. 

Plaintiff  replies  —  That  the  said  partnership  is  described  in 
said  bond  to  have  conmienced  in  December  A.  D.  1778; 
whereas  in  fact,  it  commenced  in  December  A.  D.  1772;  and 
was  so  meant  and  intended  by  said  bond;  and  that  there  is  a 
debt  of  £300  due  Mr.  Seabering,  contracted  after  December 
A.  D.  1772,  which  has  not  been  paid. 

The  defendant  rejoins — That  he  knew  of  no  partnership, 
but  the  one  described  in  the  condition  of  said  bond,  and 
traverses  its  being  meant  and  intended  by  the  condition  of 
said  bond,  to  take  in  a  partnership  which  commenced  in  De- 
cember A.  D.  1772,  contrary  to  the  express  words  of  it.  The 
plaintiff  demurs  specially. 

Judgment  —  That  the  rejoinder  of  the  defendant  is  suffi- 
cient It  not  being  competent  for  the  plaintiff  to  msike  an 
averment  T5ontrary  to  the  express  words  of  the  bond;  besides 
the  plaintiff  hath  not  shown  any  breach  of  the  condition  of 
said  bond.  ' 

Munsel  et  al.  v.  Sanford. 

Where  the  defendant  acquires  title  to  the  lands  demanded,  pending 
the  suit  the  plaintiff  must  faiL 

Action  of  ejectment,  for  a  piece  of  land.  Plea  in  bar  — 
That  since  the  date  of  the  plaintiffs'  writ,  one  Calkins 

had  an  execution  against  the  plaintiffs,  by  virtue  of  which  he 
took  said  land,  and  had  it  set  off  to  him  as  the  law  directs;  and 
by  deed  of  bargain  and  sale  hath  conveyed  it  to  the  defendant, 
whereby  the  defendant  is  become  seized  thereof. 

Plaintiffs  admit  the  execution,  levy  and  deed  of  the  defend- 
ant—  But  say  that  Tapping  Reeve,  Esq.  was  their  known 
attorney  in  Litchfield;  tiiat  neither  he  nor  they  were  ever 
notified  of  said  levy;  and  that  the  same  is  illegal  and  void. 
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Hathway  v.  Qillet. 

Defendant  rejoins  —  That  neither  said  Calkins,  nor  the 
constable,  who  levied  said  execution,  knew  that  said  Beeve  was 
their  attorney,  or  that  the  plaintiffs  lived  out  of  the  state. 
Demurrer,  ' 

Judgment  —  Defendant's  rejoinder  sufficient 

Bacon  v.  Minob. 

A  witness  interested  in  the  question  of  fact  on  trial,  may  not  be  a 
witness. 

Action  of  defamation;  for  saying  that  the  plaintiff  had 
forged  a  certain  note.    Issue  to  the  jury.' 

Daniel  Minor  was  offered  as  a  witness  and  objected  to,  on 
the  ground  that  he  was  a  joint  promisor  in  said  note,  and  is 
sued  for  speaking  the  same  words. 

[i 

By  the  Coubt.  Not  admitted  being  interested  in  the  ques- 
tion. 
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Hathaway  v.  Gillet. 
A  deputy  sheriff  cannot  be  bail,  officer,  and  attorney  in  a  cause. 

Erbob  to  reverse  the  judgment  of  a  justice  given  upon  de- 
fault, in  an  action  upon  a  note,  brought  by  Gillet  v.  Hath- 
away; declaring,  that  Oliver  Hanchet  was  a  deputy  sheriff; 
that  he  gave  bond  for  the  plaintiff  at  praying  out  said  writ; 
that  he  was  the  officer  who  served  said  writ;  and  that  he  ap- 
peared before  said  justice  as  attorney  to  the  plaintiff,  and 
obtained  said  judgment  by  default. 

Error  assigned  —  That  a  deputy  sheriff  may  not  be  bail, 
officer  and  attorney  in  the  same  suit 

Judgrment  —  Manifest  error.  Eor  the  statute  expressly 
prohibits  a  deputy  sheriff's  appearing  as  an  attorney  in  a  cause 
in  any  court. 
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Strong  V.  Avery. 


Gkiswold  V.  Griswold. 

A  deposition  drawn  by  the  party  and  copied  by  a  third  person,  not 
admissible. 

AcnoN  of  account  A  deposition  was  offered,  which  was 
first  drawn  up  by  the  plaintiff,  copied  by  another  person,  and 
sworn  to  with  some  additions,  made  by  the  justice.  It  was 
ruled  out,  except  the  part  added  by  the  justice. 

Humphrey  v.  Pison. 
The  doings  of  freeholders,  no  evidence  in  a  trial  of  the  title  at  law. 

Action  of  ejectment  for  land.  Issue  to  the  jury.  De- 
termined —  That  the  doings  of  freeholders  are  not  admissible 
as  evidence,  in  a  trial  of  title  to  the  land. 

Curtice  v.  Mason. 

A  writ  of  error  must  be  brought  in  the  county  where  the  Judgment 
complained  of  was  rendered. 

In  a  plea  in  abatement  made  to  a  writ  of  error,  it  was  de- 
termined—  That  the  writ  of  error  must  be  brought  to  the 
courts  in  the  county  where  the  judgment  complained  of,  was 
rendered. 

Williams  v.  Francis. 

It  was  determined  upon  a  writ  of  error  —  That  the  death 
of  the  plaintiff,  before  judgment  rendered  against  him  for 
cost,  discharged  the  bond,  given  for  the  prosecution  of  the 
action.    For  such  judgment  is  not  only  erroneous,  but  void. 

Strong  v.  Avert. 
It  must  appear  from  the  plaintiff's  declaration,  in  an  action  brought 

to  the  City  Court,  that  the  cause  of  action  arose  within  the  city. 

"Writ  of  Ebrob  to  reverse  a  judgment  of  the  City  Court, 
in  an  action  on  book,  Avery  v.  Strong,  in  which  said  Avery 
declares  in  common  form,  and  is  described  of  the  city  of  Hart- 
ford.   Plea  of  tender.    Verdict  for  the  plaintiff. 

Defendant  moved  in  arrest  —  That  the  plaintiff  had  not 
averred  in  his  declaration  that  the  cause  of  action  arose  within 
the  jurisdiction  of  said  City  Court.     That  two  things  were 
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requisite  to  give  the  City  Court  jurisdictioii.  Ist.  That  one 
or  both  of  the  parties,  should  live  in  said  city.  2d.  That  the 
cause  of  action  should  arise  within  the  limits  of  said  city;  aod 
which  must  appear  by  the  plaintiff's  writ  and  dechu^tion. 
This  motion  was  adjudged  insufficient  by  the  City  Court 

Error  assigned  —  That  said  motion  ought  to  have  been 
adjudged  sufficient. 

Judgment  —  Manifest  error.  The  City  Courts  are  special 
limited  jurisdictions;  and  it  ought  to  appear  on  the  record,  that 
the  actions  which  come  before  them,  and  the  cause  of  action, 
are  within  their  jurisdiction.  This  not  being  shown,  it  doth 
not  appear  that  the  City  Court  had  jurisdictiom 

Herd  v.  Bissel. 
Parol  evidence  not  admissible  to  explain  or  contradict  writings. 

Action  on  note.  Issue  to  the  jury,  on  a  plea  of  payment 
in  part,  and  a  tender  of  a  sum  in  full.  On  the  note  was  in- 
dorsed, April,  A.  D.  1789,  £15  13s.  4d.;  and  the  defendant 
produced  a  receipt  from  the  plaintiff,  dated  23d  of  June,  A. 
D.  1789,  for  the  sum  of  £15  lis. ;  the  plaintiff  saiJ  these  were 
one  and  the  same  sum,  and  offered  parol  evidence  to  prove  it 

But  by  the  Court.  Parol  evidence  may  not  be  admitted 
to  contradict  the  writing,  which  must  speak  for  itself;  and  the 
receipt  and  indorsement  are  so  different  dates,  and  for  differ- 
ent sums. 

Treasurer  v.  Patten. 
Where  the  penalty  of  a  bond  Is  prescribed  by  statute,  the  court  will 
not  undertake  to  chancer  It. 

Action  for  the  penalty  of  a  bond  given  to  oblige  the  de- 
fendant to  observe  the  laws  respecting  excise.  Verdict  for  the 
plaintiff,  and  the  £200  penalty. 

Defendant  moved  the  court  to  chancer  said  bond. 

By  the  Court.  There  is  no  power  short  of  the  legislature, 
can  do  it;  for  it  is  the  sum  prescribed  by  an  act  of  the  legis- 
lature. 
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Buel  y.  Davenport. 


Williams  v.  Welles. 
Many  matters  which  would  be  proper  In  a  petition  for  a  new  trial, 
the  coilrt  will  not  go  into  upon  a  remonstrance  against  a  return 
of  auditors. 

BsTUBN  of  auditors,  against  which,  a  remonstrance  was 
made  3  stating  sundry  mistaken  allowances  in  said  return^ 
which  at  the  hearing  the  def ei>dant  was  unable  to  correct;  but 
is  now  abundantly  able  to  do,  etc.  etc. 

By  the  Coubt.  Such  an  inquiry  might  be  proper  in  a  peti- 
tion for  a  new  trial;  but  would  be  improper  to  go  into  upon 
the  remonstrance. 
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BUEL  V.  Davekport. 

A  bond  upon  a  replevin  is  in  lieu  of  the  property  attached  or  dis- 
trained. 

EsBOB  to  reverse  a  judgment  of  the  County  Court,  on  a 
replevin  bond. 

Case  was  —  Davenport  attached  one  Easterns  horse  for  a 
debt  Baxter  replevied  him,  and  Buel  gave  bond  upon  the 
replevin.  Davenport  obtained  judgment  in  the  original  suit 
against  Baxter  and  took  out  execution  and  committed  him 
to  gaol.  Baxter  took  the  poor  prisoner's  oath  and  went  out 
of  gaol.  Davenport  then  brought  a  scire  facias  upon  the 
replevin  bond,  against  Buel;  who  plead  the  aforesaid  matters 
in  bar.  The  County  Court  adjudged  said  plea  insufficient. 
This  judgment  was  affirmed  by  the  Superior  Court.  The 
horse  was  attached  and  holden  in  custody  of  the  law,  to  secure 
the  eventual  payment  of  the  debt,  and  the  replevin  bond  came 
in  place  of  the  horse,  and  nothing  but  an  actual  payment  of 
the  judgment  or  a  release  from  the  creditor  could  discharge 
said  bond- 
In  the  case  of  "Webster  v.  Price,  it  was  adjudged  on  a  writ 
of  error,  at  Hartford  September  Superior  Court,  A.  D.  1773, 
that  the  replevin  bond  came  in  place  of  the  property  distrained 
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or  attached,  and  that  the  bondsman  had  no  alternative  but  to 
pay  the  damage,  or  return  the  property,  where  the  original 
taking  or  distraining  was  lawful.  . 

Lewis  V.  Lawson. 

Upon  a  writ  of  error,  in  which  error  in  fact  and  error  in 
law  were  joined;  a  plea  in  abatement  was  put  in  on  that 
account.  The  court  ordered  the  error  in  fact  to  be  struck 
out,  and  reversed  the  judgment  for  the  error  in  law. 

BuRBANKs  V.  Lee. 

Indebitatus  assumpsit  wiU  not  Ue  to  recover  back  money,  paid  upon  a 
Judgment  grounded  on  the  confession  of  the  party. 

Ebrob  to  reverse  a  judgment  of  Justice  Foot  in  an  action 
of  indebitatus  assumpsit,  Lee  v.  Burbanks;  declaring,  that 
trusting  to  the  cast  of  said  Burbanks,  he  confessed  judgment 
before  Justice  Cady  on  a  note  for  £4  16s.,  when  £3  only  was 
due  thereon,  which  he  haxi  been  obliged  to  pay. 

To  which  action  a  plea  in  abatement  was  given  —  1st.  That 
said  Justice  Foot  could  not  take  cognizance  nor  inquire  into 
Justice  Cody's  judgment  to  reverse  or  alter  it;  said  plea  was 
judged  insufficient.  The  defendant  then  demurred  to  the 
declaration;  and  the  justice  gave  judgment,  that  the  defend- 
ant's plea  was  insufficient  and  for  the  plaintiff  to  recover  £1 
16s. 

Errors  assigned  —  1st.  That  said  declaration  was  insufficient. 
2d.  That  said  justice  had  not  answered  the  issue  put  to  him. 

Judgment  —  Manifest  error,  both  as  to  substance  and  form. 
Indebitatus  assumpsit  will  not  lie  to  recover  money  back 
which  has  been  paid  upon  a  judgment  by  the  confession  of 
the  plaintiff. 

SoMERS  V.  Barkhempstead. 

Action  of  trespass  on  the  case  and  not  indebitatus  assumpsit  Is  the 
proper  remedy  where  a  pauper  is  iUegally  sent  into  a  town. 

Error  to  reverse  a  judgment  of  the  County  Court,  in  an 
action  of  assumpsit,  brought  by  Somers  against  Barkhemp- 
stead for  the  support  of  one  Jerusha  Tudman  a  pauper. 
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Plea  in  bar  — That  in  A.  D.  1779  Bobert  Tudman,  a 
foreigner,  married  said  Jerueha,  wko  then  belonged  to  Staf- 
ford; that  he  removed  and  lived  in  said  Somers  four  years, 
during  which  time  Billings  was  his  bondsman  to  said 

Somers;  from  thence  he  removed  with  his  family  to  Bark- 
hempstead,  on  the  2d  of  June  A.  D.  1788,  and  continued 
there  to  the  1st  of  June  A.  D.  1789,  when  he  was  removed  by 
order  of  the  selectmen  of  said  town  to  Somers  with  said 
Jerusha  and  his  family. 

Question  was  —  Whether  as  said  Tudman  was  a  foreigner, 
he  could  gain  a  settlement  by  comorancy. 

By  the  Coubt.  He  could  not.  Judgment  in  the  County 
Court  was  for  the  defendants.  This  judgment  was  aflSrmed 
by  this  court  —  upon  the  ground  that  the  plaintiflfs  had  mis- 
conceived their  action;  for  if  they  were  injured  by  the  illegal 
removal  of  said  Tudman,  etc.  to  their  town,  trespass  and  not 
dssumpsit  would  have  been  the  proper  action,  unless  the 
paupers  had  been  inhabitants  of  Barkhempstead. 

Staniford  et  al..  Heirs  of  Stoughton,  v.  Hide. 

The  heirs  or  creditors,  have  right  to  appeal  from  the  acceptance  of 
the  report  of  commissioners,  allowing  debts  to  the  administrator. 

Appeal  from  the  judgment  of  the  Court  of  Probate,  ac- 
cepting the  report  of  the  commissioners  on  said  Stoughton'a 
estate. 

Causes  of  appeal  were  —  That  said  Hide  was  the  adminis- 
trator on  said  estate;  that  he  represented  it  insolvent,  and  had 
commissioners  appointed;  that  he  was  the  only  creditor  that 
exhibited  any  claim  against  said  estate;  that  he  exhibited  and 
had  allowed  by  said  commissioners  a  debt  of  £394,  of  which 
£170  consisted  of  articles  charged  on  book,  which  by  the 
Statute  of  Limitation  were  outlawed;  that  he  had  given  no 
credit  for  the  rents  of  a  valuable  farm,  which  he  had  had  the 
improvement  of  for  many  years,  and  that  there  was  nobody 
to  contest  his  claim  before  said  commissioners. 

Plea  in  abatement  —  That  the  commissioners  were  by  law 
the  only  judges  in  such  cases  and  their  doings  were  final  and 
conclusive. 
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Judgment  —  Plea  insufficient.  The  doings  of  the  commis- 
sioners are  final  and  conclusive  upon  the  creditors  as  to  their 
claims;  but  the  administrator  has  a  right  to  contest  their  allow- 
ances at  law;  and  there  is  the  same  reason  that  the  creditors, 
where  the  estate  is  insolvent,  and  the  heirs  where  it  is  not, 
should  contest  at  law,  an  allowance  made  to  the  administra- 
tor; otherwise  there  would  be  nothing  to  prevent  his  getting 
any  allowance  he  pleased,  in  his  own  favor;  and  where  there 
is  the  same  reason,  there  is  the  same  law. 

This  cause  was  heard  upon  the  merits,  and  the  judgment 
of  the  Court  of  Probate  disaffirmed. 

LiBRET  V.  Child. 

An  action  will  not  lie  against  an  officer,  for  not  returning  the  exe- 
cution within  the  return  day,  after  the  execution  is  returned 
and  satisfied.  )  ; 

Action  for  not  returning  an  execution  by  the  return  day, 
commenced  long  after  said  execution  was  paid  and  returned, 
and  no  special  damages  alleged. 

By  the  Court.  The  action  is  not  sustainable  and  judgment 
for  tbe  defendant  to  recover  his  cost. 

Moulton  v.  Burbanks. 

In  an  action  for  assault  and  battery  and  false  imprisonment,  an 
allegation  that  the  defendant  forged  a  Justice's  name  to  a  writ, 
by  which  he  was  falsely  imprisoned  doth  not  vitiate  the  declara- 
tion. 

Error  to  reverse  a  judgment  of  a  justice  in  an  action  of 
assault  and  battery  and  false  imprisonment  brought  by  Bur- 
banks  V.  Moulton,  alleging  that  the  defendant  assaulted  and 
beat  him,  and  forged  Justice  Cady's  name  to  a  writ,  by  which 
he  was  falsely  imprisoned.  Plea  not  guilty.  Judgment,  that 
the  defendant  was  guilty. 

Error  assigned  —  That  the  plaintiff's  declaration  is  insuffi- 
cient. 

Judgment  —  That  there  is  nothing  erroneous;  the  plaintiff's 
alleging  the  forgery,  is  only  by  way  of  aggravation,  and  to 
show  the  means  by  which  he  was  falsely  imprisoned. 


MAEOH  TEEM,  A.  D.  1791.  265 

Barker  y.  Wales. 
WIKDHAM  COUNTY,  MABGH  TEBM;,  A.  D.   1701. 

Ork  v.  Hancock. 
If  the  condition  of  a  mortgage  is  to  indemnify  against  being  surety 
for  the  mortgagor,  and  a  sum  in  certain  is  mentioned,  be  the 
debts  more  or  less  for  which  he  is  surety  — the  mortgagor  will 
be  holden  to  pay  for  all  the  debts  for  which  the  mortgagee  was 
surety,  be  they  more  or  less. 

Petition  in  chancery  to  foreclose  the  equity  of  redemption 
in  an  estate  mortgaged^  to  him  by  Gen.  Palmer,  which  was 
afterwards  taken  by  execution  to  satisfy  a  debt  due  to  Gov. 
Hancock.  At  the  time  of  taking  said  mortgage  Gen.  Palmer 
was  indebted  to  Orr  for  orders  drawn  in  his  favor,  and  for 
his  being  surety  for  him  to  a  considerable  sum,  supposed  to 
be  £300,  and  to  secure  Orr,  against  these  debts,  the  mortgage 
was  given;  and  in  the  condition  of  said  mortgage,  the  sum  of 
£300  is  mentioned  be  the  debts  for  which  he  was  surety  more 
or  lees.  Orr  proved  that  the  debts  secured  by  him  for  said 
Palmer,  at  that  time,  were  £568,  and  that  those  debts  were  the 
object  of  the  mortgage,  although  the  sum  of  £300  only  was 
expressed. 

The  court  decreed  —  That  Hancock  should  pay  to  the  peti- 
tioner the  sum  of  £568  by,  etc.  or  be  foreclosed  of  his  equity 
of  redemption. 

Barker  v.  Wales. 
A  creditor  to  an  insolvent  estate  cannot  be  a  commissioner. 

Appeal  from  an  order  of  the  Court  of  Probate  in  appoint- 
ing commiasioners  and  accepting  their  report  on  the  estate  of 
Nathaniel  Wales,  Esq. 

Eeasons  for  appealing  were — That  one  of  the  commis- 
sioners was  a  creditor  to  said  estate  and  had  a  large  sum  allowed 
him;  and  that  said  commissioners  had  disallowed  a  just  claim 
of  said  Barker,  due  by  note. 

Upon  the  first  reason,  which  was  admitted  to  be  true,  the 
commission  and  all  proceedings  in  the  Court  of  Probate  upon 
it,  were  set  aside.  It  is  of  importance  to  creditors,  that  judici- 
ous and  disinterested  men  be  appointed  commissioners;  as 
their  doings  are  final  and  conclusive,  as  to  the  creditors,  where 
their  claims  are  disallowed  by  them. 
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Fitch  v.  Coit  et  al..  Executors  of  Joseph  Coit. 
Indebitatus  assumpsit  will  not  lie,  after  a  decree  of  foreclosure,  to  re- 
cover money  back  that  was  paid  by  the  mortgagor. 

Action  of  indebitattts  assumpsit  for  £202,  had  and  re- 
ceived by  said  Joseph;  declaring  that  in  A.  D.  1782  h©  was 
indebted  by  two  notes  to  said  Joseph,  one  for  £200  and  one  for 
£552  14s.  lid.  lawful  money;  that  he  gave  two  mortgilge 
deeds  of  lands  worth  £2000  as  collateral  security;  that  said 
Joseph  in  his  lifetime  sued  him  on  one  of  said  notes  and  com- 
pelled him  to  pay  £202  and  by  an  action  ejected  him  from 
said  mortgaged  premises;  that  since  his  decease  the  heirs  of 
said  Joseph  have  petitioned  and  obtained  a  decree  foreclosing 
his  equity  of  redemption  in  said  mortgaged  premises,  and  that 
the  same  is  worth  much  more  than  the  sums  due;  that  the  con- 
sideration on  which  said  £202  was  paid  has  failed  and  that 
in  equity  and  good  conscience  he  ought  to  recover  it  back  of 
said  executors;  that  the  defendants  are  the  executors  of  said 
Joseph  and  have  sufficient  assets  in  their  hands  to  pay  it;  that 
thereupon  and  upon  the  matters  aforesaid  they  have  become 
liable  and  assumed  and  promised,  etc.  Demurrer  to  the 
declaration. 

Cause  was  continued  to  advise,  and  at  the  Superior  Court 
in  September  A.  D.  1791  judgment  was  —  That  the  declara- 
tion was  insufficient. 

By  the  Couet.  It  is  a  principle  in  chancery  not  to  decree 
a  foreclosure  unless  upon  examination  it  appears  to  the  court 
that  the  debt,  due  on  the  mortgage,  is  nearly  equal  to  the 
value  of  the  mortgaged  premises.  This  was  considered  and 
determined,  when  the  decree  of  foreclosure  passed.  If  that 
decree  is  not  right,  a  petition  of  review,  and  not  an  action  of 
ass^impsity  is  the  proper  remedy. 

Brewster  v.  Dana. 
A  note  for  W.  India  goods,  generally  not  the  same  as  a  note  fof  W. 

India  mm  and  sugar  particularly. 
A  blank  Indorsement  till  filled  up  Is  not  evidence  of  an  assignment 

or  warranty. 

Action  of  the  case,  declaring  that  he  delivered  to  the  de- 
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fendant  who  was  an  attomey-at-law,  a  certain  note,  given 
by  Parmela  to  Shubael  Gear  for  £20,  payable  in  West 

India  goods,  wbicli  was  indorsed  to  the  'plaintiff  and  war- 
ranted by  said  Gear  to  be  recoverable;  that  he  instructed  the 
defendant  so  to  pursue  the  collection  of  said  note,  that  in  case 
the  money  could  not  be  recovered  of  said  Parmela  he  might 
have  his  remedy  against  said  Gear,  which  the  defendant 
engaged  to  do;  that  the  defendant  obtained  execution  against 
said  Parmela,  committed  him  to  prison,  that  he  took  the  poor 
prisoner's  oath,  and  the  defendant  took  said  Parmela's  note 
directly  to  the  plaintiff  and  discharged  said  execution;  whereby 
he  has  lost  his  remedy  against  said  Gear  upon  the  warranty, 
and  has  lost  said  debt  said  Parmela  being  a  bankrupt. 

Plea  —  That  the  defendant  did  not  undertake  and  engage 
in  manner  and  form  as  the  plaintiff  has  alleged,  etc.  Issue 
to  the  jury. 

The  evidence  as  stated  and  agreed  to  was  —  That  about 
September  1786  the  plaintiff  sent  the  defendant  a  note  to  be 
collected  on  his  account,  of  the  tenor  following,  viz.  I  promise 
Shubael  Gear  to  pay  to  him  £20  lawful  money  worth  of 
goods  merchantable  West  India  rum  and  sugar,  to  be  delivered 
at  Richard  Spelman's,  etc.  on  or  before  the  15th  of  June  next, 
if  not  then  paid  to  pay  interest,  dated  16th  of  February  A. 
D.  1786,  which  note  was  indorsed  Shubael  Gear;  that  after- 
wards Zepheniah  Swift,  Esq.  instructed  the  defendant  in  be- 
half of  the  plaintiff  to  prosecute  said  note  in  such  way  that 
in  case  the  money  should  not  be  obtained  from  Parmela  he 
might  go  back  upon  Gear,  and  the  defendant  considered  him- 
self bound  to  follow  said  instructions  as  attorney  to  the 
plaintiff. 

The  evidence  was  demurred  to  by  the  defendant,  and  the 
plaintiff  joined  in  the  demurrer,  and  the  jury  were  discharged. 

The  court  was  of  opinion  that  the  evidence  was  insufficient 
and  gave  judgment  that  the  defendant  did  not  undertake  and 
engage  in  manner  and  form,  etc. 

Bv  the  CouPT.  The  note  set  forth  in  the  declaration  is 
forWe^t  India  goods  generally;  the  note  produced  in  evidence 
IS  for  West  India  nmi  and  sugar  praticularly,  and  a  recovery 


268  WINDHAM  COUNTY, 

Wlnslow  v.  The  Heirs  of  Parlmrst. 

»  ■  ■  ■  !■ 

for  one  would  be  no  bar  to  an  action  for  the  other.  2d.  A 
blank  indorsement  has  no  certain  import  until  filled  up  with 
something  wrote  ov^r  it,  and  is  not  evidence  that  the  property 
of  the  note  belonged  to  the  plaintiff,  or  that  said  Gear  had 
warranted  it  to  him,  which  were  material  points  in  the  case 
and  which,  the  evidence  failed  essentially  of  proving. 

Keqwin  v.  Campbell  et  al. 
The  verdict  must  answer  the  issue  or  it  wlU  be  good  cause  of  arrest 

Action  of  trespass  committed  on  land.  Plea  —  That 
Joseph  Campbell,  one  of  the  defendants,  was  seized  and  pos- 
sessed in  fee  of  the  land  on  which,  etc.  This  being  traversed, 
the  jury  found  that  the  defendant  was  not  seized,  etc.  On 
motion  in  arrest,  because  said  verdict  had  not  answered  the 
issue,  judgment  was  arrested  and  a  repleader  ordered. 

Howard  v.  Lyox. 
On  a  remonstrance  to  a  return  of  auditors;  that,  they  have  allowed 
articles  charged  since  the  date  of  the  writ  — the  court  will  in- 
quire of  the  auditors  as  to  the  fact 

Rettjbn  of  auditors.  Remonstrance  against  said  return  — 
That  the  auditors  had  allowed  articles  charged  since  the  date 
of  the  writ. 

The  court  allowed  an  inquiry  to  be  made  of  the  auditors 
as  to  the  fact  —  because  this  was  out  of  their  commission. 
Finding  the  fact  proved  the  return  was  set  aside. 

WiNSLOW  V.  The  Heirs  of  Parkurst. 

The  heirs  of  a  deceased  co-obligor  are  compellable  in  chancery  to 
pay  the  debt,  where  the  surviving  obligor  is  bankrupt. 

PETirioN  in  chancery,  showing  that  said  Parkurst  and  one 
Gleason  were  jointly  bound  to  the  petitioner  for  £100  which 
had  never  been  pcdd;  that  since  the  death  of  said  Parkurst, 
judgment  and  execution  had  been  obtained  against  said 
Gleason,  and  returned  non  est,  and  that  he  is  become  bank- 
rupt; that  said  Parkurst  left  a  plentiful  estate,  which  has  de- 
scended and  come  to  his  heirs  the  petitionees;  that  said 
Gleason  was  his  executor,  but  never  gave  any  bond  for  a 
faithful  administration;  and  that  he  is  without  remedy  at  law. 
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The  court  upon  inquiiT;  found  the  facts  proved;  and 
ordered  and  decreed  tke  heirs  of  said  Parkurst  should  con- 
tribute and  pay  said  debt  to  the  petitioner  in  proportion  to 
the  interest  they  severally  received  of  their  father's  estate. 

Cabewv.  Bond. 
Action  of  indebitatus  assumpsit  will  not  lie  where  there  is  a  written 
agreement,  but  an  action  on  the  agreement 

Ebbob  to  reverse  a  judgment  of  a  justice^  in  an  action  of 
indebitatus  dssumpait,  upon  a  written  agreement;  which  was^ 
that  in  case  the  plaintifiF  should  be  reduced  to  want,  the  de- 
fendant would  let  him  have  the  improvement  of  twenty-six 
acres  of  land  or  £26  in  money;  that  he  was  reduced  to  want 
and  the  defendant  had  let  him  have  neither,  and  thereupon  he 
became  liable  and  assumed,  etc. 

There  were  long  special  pleadings,  which  terminated  in  a 
demurrer,  and  judgment  was  for  the  plaintiff  to  recover,  and 
now  the  judgment  is  reversed. 

By  the  Coubt.  Where  the  parties  have  entered  into  a 
particular  written  agreement  respecting  any  matter,  the 
remedy  for  any  breach  is  upon  the  agreement;  and  not  by 
action  of  indeUtatiis  assumpsit 

BiSSEL  V.    SOUTHWOBTH. 

Where  a  private  river  diyldes  between  adjoining  proprietors,  that 
no  division  fence  can  be  made  in  the  line  —  it  is  a  case  omitted 
In  the  law,  and  must  be  ruled  by  principles  of  reason  and  com- 
mon justice. 

Action  of  trespass,  declaring  that  the  defendant's  cattle 
got  into  the  plaintiff's  inclosure,  bounding  upon  Nachauge 
river  and  ate  up  his  com  and  grass,  etc  Plea  not  guilty. 
Issue  to  the  jury. 

The  facts  in  the  case  as  admitted  were — Nachauge  is  a 
small  river,  dividing  the  lands  of  the  plaintiff  and  defendant; 
the  plaintiff  ploughed  and  mowed  his  side  and  the  defendant 
pastured  on  his  side;  the  river  was  no  fence,  and  it  was  im- 
practicable to  maintain  a  fence  in  the  dividing  line  between 
them,  and  very  difficult  keeping  a  fence  on  the  banks  of  the 
river;  the  defendant  turned  his  cattle  into  his  pasture,  and 
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they  went  across  the  river  into  the  plaintiff's  land,  and  ate  his 
com  and  grass. 

Verdict  upon  second  consideration,  was  for  the  plaintiff. 

The  court  in  giving  their  reasons  to  the  jury,  agreed,  tliat 
where  a  river,  which  is  not  navigable,  divides  between  two 
adjoining  proprietors,  their  lands  meet  in  the  middle  of  thft 
river;  and  where  lands  are  so  situated  that  a  division  fence 
cannot  be  maintained  in  the  dividing  line,  it  is  a  case  not 
provided  for  in  the  statute,  and  must  be  governed  by  the 
principles  of  reason  and  justice;  and  he  that  keeps  cattle, 
must  so  keep  them,  as  to  prevent  their  injuring  the  property 
of  others.  The  improvement  of  lands  by  ploughing  and 
mowing,  is  of  great  public  utility,  it  is  therefore  to  be  en- 
couraged and  protected;  and  the  defendant's  turning  his  cattle 
upon  his  own  land  knowing  of  the  situation,  was  a  trespass 
upon  the  plaintiff. 

ElDREDQE  v.  ToWlf  OF  POMFRET. 

Towns  liable  to  respond  in  damages  to  persons  injured  by  the  de* 
ficiency  of  their  bridges. 

Action  for  neglecting  to  repair  their  highways,  and  par- 
ticularly a  certain  stone  bridge  over  a  run  of  water,  which 
was  suffered  to  remain  in  a  dangerous  state,  by  means  whereof, 
in  passing  it,  his  horse  fell  through  and  broke  his  leg,  and 
died;  damage  £ 

Plea  —  not  guilty.  Issue  to  the  jury.  Verdict  and  judg- 
ment for  the  plaintiff  to  recover. 

The  law  has  made  it  the  duty  of  the  several  towns  in  this 
state,  to  keep  and  maintain  their  highways  and  bridges  in 
good  and  sufficient  repair;  and  whoever  suffers  damage 
through  their  neglect,  hath  a  right  of  action  to  recover  for 
the  damage. 

Dewit  v.  Staniford. 

An  indebitatus  assumpsit  doth  not  lie  by  one  partner  In  trade  against 
another,  upon  their  unliquidated  accounts. 

AcrnoN  of  indeUtatus  assumpsit;  declaring,  that  the  plain- 
tiff and  defendant  with  two  others  were  traders  in  company, 
in  A.  D.  1784,  and  indebted  to  Mr.  Webb  by  note  £297  68.; 
that  said  Mr.  Webb  has  recovered  of  him  the  whole  of  said 
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debt,  amounting  to  £400;  that  said  other  two  partners  are 
bankrupt,  and  it  is  the  duty  of  the  defendant  to  pay  one-half 
of  it;  and  so  raises  the  promise. 

Plea  in  abatement  —  That  there  had  been  large  trade  and 
dealings  carried  on  by  said  company;  that  the  plaintiff  had 
received  large  sums  of  the  company's  money,  which  hath  not 
been  accounted  for,  the  accounts  having  never  been  settled. 
Demurrer. 

|Judgment  —  Plea  sufficient.  For  it  would  be  improper 
and  impracticable  for  the  court  in  this  action  to  settle  and 
adjust  those  accounts,  which  is  the  proper  business  of  auditors 
to  do,  in  order  to  find  whether  there  is  anything  due  to  the 
plaintiff  or  not. 

Palmer  v.  Corbin. 

An  avennent  against  the  express  words  of  a  written  discharge,  not 
admissible.  ' 

Action  of  trespass,  committed  on  land.  Plea  in  bar  a  dis- 
charge —  "Which  is,  "  September  13th  1790,  received  of  Selah 
Corbin  forty  shillings  in  full  of  all  book  accounts,  and  of  all 
other  demands,  from  the  beginning  of  the  world  to  this  day." 

Plaintiff  replies  —  That  he  gave  said  discharge  upon  a  set- 
tlement of  their  book  accounts,  and  on  a  dispute  they  had 
respecting  a  steer;  that  the  trespass  complained  of  was  not 
thought  of,  nor  included  in  said  settlement  or  discharge;  and 
is  wholly  the  interest  of  one  Mr.  Talbot     Demurrer. 

Judgment  —  Reply  insufficient.  The  words  made  use  of 
in  the  discharge  include  this  trespass;  and  an  averment  con- 
trary to  the  words  of  the  discharge,  is  not  admissible. 

Barret  v.  Hosmer, 

Where  an  ancient  grant  Is  made  to  erect  a  mill  and  raise  a  dam 
without  limitation,  a  long  course  of  practice  will  determine  the 
construction  of  the  grant. 

Action  for  a  nuisance;  by  means  of  the  defendant's  raising 
his  mill-dam  and  overflowing  the  plaintiff's  meadow,  etc. 

The  defendant  plead  in  bar  —  A  grant  from  the  proprietors 
of  "Woodstock,  to  William  Bartholomew,  made  in  April,  A. 
D.  1687,  of  the  privilege  of  erecting  a  grist-mill  and  dam  at 
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this  place;  that  a  mill  and  dam  were  accordingly  erected  bj 
him,  and  had  ever  since  been  kept  up  and  used  bj  him,  and 
those  claiming  under  him;  that  his  whole  right  and  interest, 
had  come  down  and  vested  in  the  defendant;  and  that  said 
dam  was  in  the  same  place,  where  it  had  ever  been;  and  was 
ten  inches  higher  than  it  used  to  be,  it  being  necessary  in 
order  to  raise  a  sufficient  head  of  water  to  answer  the  purposes 
of  said  mill. 

Plaintiff  replied  —  That  he  had  been  possessed  of  his  said 
meadow  about  forty  years,  and  ever  enjoyed  it  without  molesta- 
tion, until  within  a  few  years  last  past,  the  defendant  erected 
his  dam  ten  rods  further  up  said  stream,  viz.  twelve  rods  from 
the  pitch  of  the  falls,  and  raised  it  ten  inches  higher  than  it 
had  been  before;  whereby  his  meadow  and  grass  were  over- 
flowed, etc. 

Defendant  affirmed  his  plea,  and  traversed  said  dam's  be- 
ing twelve  rods  from  the  pitch  of  the  falls.    Demurrer. 

Judgment  —  The  defendant's  rejoinder  insufficient. 

By  the  Court.  Many  of  the  ancient  grants,  made  to  in- 
dividuals, of  the  privilege  of  erecting  mills  and  dams,  upon 
streams  of  water,  are  very  general  and  have  no  limitation, 
with  respect  to  the  height,  they  might  raise  the  waters,  and 
flow  the  country  round;  they  are  therefore  to  be  restricted  by 
reason  and  justice;  a  grantee  by  practice  fixes  limits  to  liis 
own  grant,  which  he  may  not  afterwards  overleap,  to  the 
prejudice  of  another. 
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Brown  v.  Dunham 

A  minor  not  liable  for  a  fraud  In  a  contract,  who  Is  Incapable  of 
making  one. 

Error  to  reverse  a  judgment  of  a  justice  in  an  action  of  the 
case  for  a  fraud,  in  the  sale  of  a  horse,  brought  by  Dunham 
against  Brown. 

Plea  in  bar  —  That*  said  sale  on  the  16th  of  March  A.  D. 
1790  at  which  time  the  defendant  was  a  minor  under  the  age 
of  twenty-one  years,  and  under  the  care  of  his  father. 
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Larabee  et  al.  v.  Tracy. 

Plaintiff  replied  —  Thatthe  defendant  had  the  appearance 
of  a  man  of  full  age  and  was  allowed  by  his  father  to  trade* 
Demurrer.  Judgment  —  That  the  plaintiff's  reply  is  suffi- 
cient. 

Error  assigned  —  That  the  plaintiff's  reply  is  insufficient 
and  ought  to  have  been  so  adjudged. 

Judgment  —  Manifest  error.  The  defendant  being  a  minor 
under  the  care  of  his  parent,  was  incapable  of  making  a  con- 
tract, except  for  necessaries,  therefore  could  not  be  guilty  of  a 
fraud  in  contracting. 

Petebs  v.  Rossetbr. 
A  decree  in  chancery,  without  finding  the  facts  that  warrant  it  is 
erroneous. 

Erbob  to  reverse  a  decree  in  chancery  of  the  County  Court 
in  a  petition  Eosseter  v.  Peters;  wherein  the  County  Court 
decreed  a  certain!  lease  to  be  void,  without  finding  any  facts  to 
warrant  such  a  decree;  which  is  assigned  for  error;  and  the 
judgnlent  was  reversed  on  that  ground.  The  case  of  Horsford 
V.  Alsop  determined  in  the  Supreme  Court  of  Errors  in  June 
A.  D.  1788  is  a  decision  directly  in  point. 

Downer  v.  Lothrop. 
After  the  plaintiff  has  produced  his  book  upon  oyer,  he  may  not 
alter  it,  so  as  to  surprise  the  defendant  on  the  trial. 

Action  of  debt  by  book.  Issue  to  jury.  Determined  by 
the  court  —  That  the  plaintiff  after  he  has  produced  his  book 
upon  oyer,  may  not  make  any  additions  or  alterations  thereby 
to  surprise  the  defendant  upon  the  trial. 

Larabee  et  al.  v.  Tract. 
In  a  prosecution  upon  the  statute  for  damages  done  in  the  night 
season,  the  allegations  must  be  direct  and  positive. 

Erbob  to  reverse  a  judgment  of  the  County  Court  in  a 
prosecution  qvi  tarn  upon  the  statute  against  night  walking; 
brought  by  Tracy  against  Larabee  et  al.  in  which  he  declares 
that  on  a  certain  night  he  had  a  quantity  of  pears  taken  from 
him  and  that  he  suspects  that  said  Larabee  et  al.  did  the  facts. 
Plea  —  Not  guilty.    Judgment  —  That  they  are  guilty. 
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Error  assigned —  That  the  complaint  is  insufficient  and  con- 
tains no  direct  charge  against  the  defendants. 

Judgment  —  Manifest  error.  Dyeb,  J.,  dissented.  The 
mischief  which  the  statute  designed  to  remedy,  was  the  diffi- 
culty in  getting  proof  of  disorders  conmiitted  in  the  night 
season.  The  remedy  it  provides  is  to  admit  a  well-grounded 
suspicion  to  come  in  the  place  of  positive  proof.  The  statute 
creates  no  new  crime,  nor  marks  out  any  new  mode  of  process, 
for  these  were  not  needed;  but  makes  that  to  be  evidence  which 
without  the  statute  could  not  be.  In  this  case  the  defendants 
are  not  charged  nor  convicted  of  having  committed  any  dis- 
orders—  but  only  of  having  been  suspected  by  the  plaintiff 
of  having  taken  his  pears. 

In  prosecutions  of  this  nature,  it  is  necessary  that  the  in- 
formation be  grounded  upon  the  statute;  that  the  facta  be 
charged  directly  and  positively  to  have  been  done  and  com- 
mitted in  the  night  season;  and  four  things  are  necessary  to 
constitute  the  proof.  1st.  That  the  disorders  be  actually  com- 
initted  in  the  night  season.  2d.  Some  circumstances  which 
point  out  the  defendant  rather  than  any  other  person.  8d, 
The  complaint  must  be  speedily  made,  that  the  defendant  may 
be  able  to  recollect  and  show  where  he  was  at  the  time  when 
the  facts  are  laid  to  have  been  committed.  4th.  The  defend- 
ant not  being  able  under  these  circumstances, .  to  give  a  satis- 
factory account  of  where  he  was  and  that  he  had  no  hand  in 
doing  the  facts,  will  furnish  pretty  safe  grounds  to  convict 
upon  and  raise  a  strong  presumption  of  his  guilt. 

The  same  point  was  adjudged  upon  a  writ  of  error  at  Litch- 
field, August  A.  D.  1774,  between  Bull  and  Kehore,  in  a 
prosecution  upon  the  same  statute. 

This  judgment  was  affirmed  in  the  Supreme  Court  of 
Errors. 
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Butler  by  her  Conservator  v.  Butler. 

A  party  may  not  be  permitted  to  aver  against  a  record. 

* 

Petition  in  chanceiy,  showing  that  her  brother  Zephaniah 
Huntington,  after  her  husband's  death,  appeared  at  the  Court 
of  Probate  and  in  her  name  refused  what  was  given  her  by 
will,  and  claimed  dower  without  any  authority  from  her;  and 
prays  that  the  proceedings  in  the  Court  of  Probate  may  be  set 
aside,  and  she  have  her  dower  in  her  said  husband's  estate. 

Plea  in  abatement  —  That  by  the  records  of  the  Court  of 
Probate  it  appears  that  said  Zephaniah  was  her  attorney  at  that 
time,  and  she  ought  not  to  be  permitted  to  contradict  the 
record. 

Judgment  —  Plea  sufficient. 

Davidson,  a  Minor. 

A  minor  may  appeal  from  a  decree  of  the  Oonrt  of  Probate  at  any 
time  daring  his  minority. 

Appeal  from  an  order  respecting  the  distribution  of  hia 
f  ather^s  estate  by  the  Court  of  Probate. 

Plea  in  abatement —  That  more  than  eighteen  months  had 
elapsed  since  the  making  of  said  order,  and  that  he  had  no 
right  to  appeal  until  he  should  arrive  to  full  age. 

Plea  judged  to  be  insufficient.  •  A  minor  in  such  case  may 
appeal  at  any  time,  as  well  before  as  after  he  is  of  full  age, 
provided  it  be  within  the  time  limited  by  the  proviso. 

Avery  v.  Captain  Bulkly  and  His  Lieutenant. 

The  commanding  officers  of  companies  of  militia,  marching  through 
the  conntry  — will  be  liable  for  disorders  committed,  by  the 
soldiers  under  their  command,  which  they  Icnew  of  and  did 
nothing  to  prevent  or  to  detect  and  punish. 

Action  of  trespass,  assault  and  battery.  Plea — Not  guilty, 
to  the  jury. 

The  facts  in  the  case  were  —  The  defendants  were  the 
captain  and  lieutenant  of  a  company  of  militia,  who  were 
marching  in  order  through  the  country  to  a  general  training, 
under  the  command  of  the  defendants;  the  abuse  and  assault 
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was  committed  by  some  of  the  company,  under  suck  circum- 
stances, as  that  the  defendants  must  have  known  it;  and  they 
took  no  measures  to  suppress  it,  or  to  detect  and  punish  it, 
after  it  had  happened. 

Verdict  passed  for  the  plaintiff,  and  accepted  by  the  court- 
It  is  of  great  importance  to  the  public  that  military  oflGlcers 
do  their  duty  when  upon  command  and  duly  exert  their  au- 
thority to  suppress  and  punish  disorders  committed  by  any 
under  their  command;  and  their  neglect,  may,  as  in  the  present 
case  be  construed  a  faulty  omission,  of  duty,  which  will  render 
them  liable  in  damages  to  the  party  injured. 

Hubbard  v.  Brown. 

A  garnishee  is  not  liable  upon  a  scire  facias,  where  his  principal  waa 
not  an  absconding  debtor,  at  the  time  the  copy  was  left  in 
service. 

Scire  Facias  against  Brown  as  agent,  factor,  etc.  to  Bobert 
Williams. 

Plea  in  bar  —  That  at  the  time  of  serving  the  original  writ, 
and  of  leaving  the  copy  with  the  defendant,  the  said  Robert 
was  not  an  absent  absconding  debtor;  but  was  openly  and  pub- 
licly about  and  in  company  with  said  officer,  when  he  served 
the  said  writ,  and  might  have  been  taken.  The  plea  was 
traversed  and  the  issue  put  to  the  court. 

The  court  found  the  facts  stated  in  the  plea,  and  gave  judg- 
ment for  the  defendant. —  By  which  two  points  were  deter- 
mined, viz.  Ist.  That  in  order  to  subject  the  garnishee,  the 
principal  must  be  an  absconding  debtor,  at  the  time  of  serving 
the  original  process.  2d.  That  the  garnishee  may  take  advan- 
tage of  this  upon  the  scire  facias. 

Lord  v.  Merwin  et  al. 

Where  an  action  is  for  a  cow  laid  to  be  worth  £7  and  £30  damages 
demanded,  the  case  is  not  appealable. 

Action  of  the  case  for  inserting  his  name  in  a  certain  rate 
bill  unjustly,  with  the  sum  of  forty-eight  shillings  annexed; 
by  means  whereof,  he  had  a  cow  taken  from  him  worth  £7; 
to  his  damage  £30. 
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Bellows  y.  Smith. 

Plea  in  abatement  of  the  appeal  —  That  the  matter  in  de- 
mand doth  not  amount  in  value,  £20. 

Judgment  —  Plea  sufficient  The  plaintiff  has  valued  his 
cow  at  £7,  and  has  laid  no  other  ground  in  his  declaration  for 
damages. 

Bellows  v.  Smith. 

Where  a  person  engages  to  attend  at  court  and  give  evidence  he  l8 
to  be  supported  by  the  party  for  whose  benefit  he  attends. 

Action  on  bond  for  £40.  Plea  in  bar  —  That  said  bond 
hath  the  following  conditions,  viz.  Now  if  the  defendant  shall 
assign  over  and  deliver  to  said  Bellows,  a  book  account  he  has 
against  William  Holdrige,  with  a  power  to  sue  and  recover  it, 
in  Smith's  naine,  for  the  plaintiff's  use;  and  said  Smith  shall 
appear  at  court,  make  oath  to  said  account,  and  do  eveiything 
necessary  to  be  done  on  the  part  of  Smith,  to  support  and 
enable  a  recovery  of  said  account;  then  said  bond  to  be  void; 
and  then  avers  that  he  has  kept  and  performed  the  conditions 
of  said  bond. 

The  plaintiff  replied  —  That  the  defendant  had  not  kept 
and  performed  the  conditions  of  said  bond. 

Issue  to  the  court — It  appeared  that  the  defendant  was  a 
poor  man;  that  he  assigned  and  delivered  to  the  plaintiff  said 
account  with  a  power  according  to  the  condition  of  said  bond; 
that  he  attended  the  court  and  stood  ready  to  swear  to  the 
account,  but  the  cause  did  not  come  on;  he  then  informed  the 
plaintiff  that  he  could  not  stay  any  longer  at  court,  unless  he 
would  support  him;  which  the  plaintiff  refused,  and  the  de- 
fendant came  away;  and  the  cause  was  lost  for  want  of  the 
defendant's  testimony. 

The  question  in  this  case  was  —  Whose  duty  was  it  to  sup- 
port Smith,  by  the  condition  of  the  bond,  while  attending 
court  as  a  witness. 

Judgment  —  That  the  defendant  has  kept  and  performed 
the  condition  of  said  bond. 
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MIDDLESEX   OOUKTY,   JXTLY  TERM,  A.   D.    1701. 

Hon.  Eliphalet  Dyeb,  Esq.,  Chief  Judge* 

Judges. 

Hon.  Andbew  Adams,  Esq.,     Hon.  Chables  Chaunoy,  Esq., 
Hon.  Jesse  Root,  Esq.,  Hon.  Eeastus  Wolcott,  Esq. 

Dennie  v.  County  of  Middlesex. 

Special  damages  only  given  for  the  escape  of  a  prisoner  through  the 
Insufficiency  of  the  gaol. 

This  application  was  made  to  the  County  Court  agreeable 
to  the  statute,  and  by  appeal  comes  into  this  court;  represent- 
ing, that  on  the  23d  of  April,  A.  D.  1789,  Dennie  recovered 
judgment  before  the  City  Court  against  Isaac  Atkins,  for  the 
sum  of  £25  18s.  lawful  money  damages,  and  £1  5s.  6d.  like 
money  cost;  for  which  sums  execution  was  levied  on  Atkins's 
body,  and  he  committed  to  gaol  in  said  Middlesex  county;  and 
that  he  made  his  escape  through  the  insufficiency  of  said  gaol; 
and  demanding  his  said  debt  of  said  county. 

Plea  in  bar  —  That  the  plaintiff  has  a  mortgage  of  said 
debtor's  land  in  value  to  the  amount  of  said  debt;  and  that 
said  Atkins  escaped  by  the  negligence  of  the  sheriff,  and  not 
through  the  insufficiency  of  the  gaol. 

The  plaintiff  replied  —  That  said  escape  was  through  the 
insufficiency  of  said  gaol,  without  that  that  it  was  by  the  neg- 
ligence of  the  sheriff.     Issue  to  the  court 

Judgment  —  That  the  escape  was  through  the  insufficiency 
of  the  gaol;  and  that  the  plaintiff  recover  £5  lawful  money 
damages,  and  his  cost. 

The  rule  for  giving  special  damages  and  not  the  debt,  for 
which  the  person  is  imprisoned,  was  settled  in  the  case  of 
Staphorse  v.  Countv  of  New  Haven,  August  Term,  A.  D. 
1789. 
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Worthlngtob,  Adminiatrator»  t.  Broom  et  al. 

Asa  Worthington,  Administrator  of  Daniel  Kellogg,  2d. 
AND  Rhoda  Kellogg,  Administratrix  of  Aaron  Kel- 
logg, AND  LyDIA  HOSMER  AND  ASHBEL  CORNWELL,  PLAIN- 
TIFFS IN  A  Writ  of  Error  against  Broom  and  Platt. 

Where  money  is  claimed  by  a  person  to  belong  to  him,  for  which 
another  has  got  an  execution,  his  remedy  is  in  chancery,  to  de- 
cree the  payment,  and  to  lay  an  injunction  upon  the  execution. 

To  reverse  a  decree  of  the  County  Court  in  chancery,  ui)on 
the  petition  of  said  Broom  and  Platt  brought  against  them;  — 
showing  that  on  the  27th  of  August,  A.  D.  1774,  said  Aaron 
Kellogg  was  indebted  to  the  petitioners,  the  sum  of  £1097  18s. 
Id.  money  of  New  York,  and  for  security  mortgaged  to  them 
a  tj-act  of  land  of  the  value  of  £1000;  at  the  same  time  said 
Aaron  delivered  into  the  hands  of  Titus  Hosmer,  Esq.  at- 
torney to  said  Broom  and  Platt,  notes  in  his  favor  against 
sundry  persons  to  the  amount  of  £178  9s.  5d.  lawful  money, 
indorsed  to  said  Broom  and  Platt;  and  took  from  said  Hosmer 
a  writing  acknowledging  the  receipt  of  said  notes;  also  that 
the  money  which  should  be  collected  on  them,  :ifter 
deducting  the  cost,  should  be  applied  to  said  debt;  that  said 
Hosmer  had  collected  on  said  notes  about  £80  lawful  money, 
which  remained  in  his  hands  at  the  time  of  his  death:  That 
after  his  decease,  the  said  Aaron  Kellogg  sued  the  said  Lydia, 
as  administratrix  on  the  estate  of  said  Titus,  in  an  action  of 
account  for  said  moneys:  She  being  ignorant  of  the  aforesaid 
transaction,  and  supposing  the  said  money  to  belong  to  the 
said  Aaron,  was  advised  by  her  counsel  to  let  judgment  go 
against  her  for  said  sum  of  £80,  which  she  did,  and  gave 
her  notes  to  said  Daniel  Kellogg  2d.  for  said  sum  in  satis- 
faction of  said  judgment,  by  the  direction  of  the  said  Aaron^ 
and  to  whom  the  said  Aaron  owed  nothing. 

That  by  reason  of  a  mortgage  made  of  said  lands  to  the 
Messrs.  Amorys,  prior  to  theirs,  they  are  in  a  great  measure 
defeated  of  that  security,  of  all  which  the  petitioners  were 
ignorant:  That  said  Daniel  Kellogg  since  deceased,  in  his 
lifetime  recovered  judgment^  and  executions  on  said  two 
notes  against  the  said  Lydia,  which  are  now  in  the  hands  of 
said  Ashbel  as  an  officer  uncollected,  amounting  to  the  sum 
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of  £98  168.  2d.  lawful  money;  that  said  Aaron  is  dead  and 
insolvent;  and  the  time  of  exhibiting  said  account  against  said 
Hosmer's  estate  is  elapsed,  whereby  they  are  barred  at  law; 
and  pray  that  said  Lydia  and  said  Ashbel  be  decreed  to  pay 
said  moneys  due  on  said  executions  to  them,  on  accoimt  of 
their  debt  due  from  said  Aaron;  and  that  they  said  Lydia  and 
Ashbel  be  discharged  from  all  liability  for  the  same  to  the 
heirs,  executors  or  administrators  of  said  Daniel  and  Aaron. 

Plea  in  abatement  —  Ist.  That  said  petition  has  not  been 
legally  served  on  the  said  Asa  Worthington.  2i  That  said 
Aaron  has  left  heirs  who  have  not  been  cited.  3d.  That 
the  petitioners  have  adequate  remedy  at  law.  4th.  That  the 
facts  stated  do  not  entitle  the  petitioners  to  the  relief  prayed 
for. 

The  County  Court  found  the  first  exception  not  true;  and 
the  others  insufficient.  And  then  proceeded  to  hear  said  cause 
upon  the  merits  and  found  the  facts  stated  in  said  petition 
to  be  true;  and  thereupon  ordered  and  decreed  that  the  said 
Lydia  pay  to  the  petitioners  the  sum  of  £88  16s.  lOd.  lawful 
money,  the  debt  due  on  said  execution  exclusive  of  the  cost; 
find  that  execution  issue  in  their  favor  against  her  for  the 
same;  and  laid  the  administrator  of  the  said  Daniel  under  a 
perpetual  injunction,  never  to  demand,  sue  lor  or  prosecute 
the  said  Lydia,  or  said  Ashbel  on  account  of  said  debt. 

Errors  assigned  —  1st.  That  said  County  Court  ought  to 
have  adjudged  said  plea  in  abatement  sufficient  2d.  That 
no  decree  ought  to  have  passed  in  favor  of  the  petitioners. 
3d.  That  the  whole  sum  in  said  executions  is  not  decreed  to 
the  petitioners,  yet  the  injunction  goes  to  the  whole. 

Plea  nothing  erroneoiis  —  Lydia  Hosmer  and  Ashbel  Corn- 
well,  two  of  the  plaintiffs  in  error  api)eared  in  court  by  their 
attorney,  and  moved  that  they  might  be  called  and  have 
liberty  to  disappear,  as  they  did  not  wish  to  join  in  prosecuting 
said  writ  of  error;  which  was  allowed,  and  they  disappeared, 
and  said  cause  was  prosecuted  by  the  other  plaintiffs;  and 
upon  hearing  the  cause  this  court  is  of  opinion  that  there  is 
nothing  erroneous  in  the  judgment  complained  of. 
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By  the  Coubt.  The  petitioners'  right  to  this  money  is  dear 
and  manifest,  and  an  action  of  account  would  have  lain  against 
said  Lydia  for  it;  but  as  said  Aaron  had  recovered  a  judg- 
ment against  her,  which  she  had  satisfied  by  her. notes  to  the 
^d  Daniel,  on  which  he  had  recovered  judgments  and  execu- 
tions against  her;  the  petitioners  recovering  against  her  at  law 
must  have  been  very  doubtful;  but  had  they  recovered,  it 
would  have  been  no  bar  to  said  Daniel's  executions;  that  ul- 
timately resort  must  have  been  had  to  chancery  for  the  proper 
relief.  It  is  clear  that  the  petition  states  matter  sufficient  for 
chancery  to  proceed  upon;  that  the  relief  granted  was  proper; 
jind  that  the  injunction  laid  upon  the  administrator  of  said 
Daniel  extends  only  to  the  debt  in  the  executions,  which  was 
•decreed  to  be  paid  to  the  petitioners. 

Gridley  &  Sage  v.  Starr. 
TVhere  two  plaintiffs  attach  the  same  person  in  several  actions  and 
one  ball  bond  is  given  to  the  sheriff,  conditioned  for  the  appear- 
ance of  the  defendant  in  each  —  they  cannot  join  in  a  scire  facias 
against  the  bail. 

Scire  Facias  upon  a  sheriff's  bail  bond  indorsed  to  the 
plaintiffs  —  setting  forth  that  said  Gridley  prayed  out  an  at- 
tachment against  one  Whiting  for  a  debt  due  to  him;  that  said 
Sage  also  prayed  an  attachment  against  the  same  Whiting 
for  a  debt  due  to  him;  both  returnable  to  the  same  court;  and 
both  attachments  were  delivered  to  the  sheriff,  who  attached 
the  body  of  said  Whiting  on  both  of  said  attachments,  and 
took  one  bail  bond  from  said  Starr  on  both  of  said  attachments; 
<;onditioned  to  be  paid  on  said  Whiting's  failing  to  appear  and 
answer  in  each  of  said  actions;  that  said  Whiting  failed  to 
appear  in  both  of  said  actions  and  judgments  were  rendered 
against  him  upon  default;  the  plaintiffs  took  an  assignment 
ef  said  bail  bond  and  join  in  this  scire  facias  upon  said  bond, 
to  have  judgment  affirmed  against  the  bail  in  each  of  their 
actions. 

To  which  declaration  the  defendant  demurred  and  for  cause 
of  demurrer  especially  assigned.  1st.  That  a  scire  facias 
will  not  lie  upon  a  sheriff's  bail  bond,  it  not  being  a  matter 
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of  record.     2d.  That  the  plaintiffs  cannot  join  in  their  remedy 
on  said  bond. 

Judgment  of  the  court  —  That  the  declaration  is  insuffi- 
cient, clearly  on  the  ground  that  the  plaintiffs  cannot  join  in 
a  suit  upon  said  bond  —  and  although  the  sheriff  took  but  one 
bond  in  both  actions,  the  plaintiffs'  interest  is  several  and  their 
remedies  must  be  several. 

CORNWELL  V.  HOSMER. 
A  promise  in  writing,  made  in  the  city  to  the  plaintiff,  who  lived 
In  the  city,  by  an  officer  who  lived  out  of  the  city,  to  collect  and 
pay  to  him  a  certain  execution,  against  a  debtor  living  out  of 
the  city,  if  by  legal  steps  it  was  collectible;  is  not  within  the 
jurisdiction  of  the  City  CJourt 

Error  to  reverse  a  judgment  of  the  City  Court  in  Middle- 
town  given  upon  default,  in  an  action  brought  by  said  Hosmer 
against  said  Comwell;  declaring  that  Frederick  Man  recovered 
a  judgment  against  Gurdon  Whetmore  of  the  town  of  Middle- 
town,  before  the  County  Court  holden  at  said  Middletown  on 
the  first  Tuesday  of  November  A.  D.  1788,  upon  a  note, 
which  for  a  valuable  consideration  was  assigned  to  the  plain- 
tiff, for  the  sum  of  £35  4fl.  9d.  lawful  money,  and  had  execu- 
tion for  said  sum;  that  the  defendant  being  constable  of  said 
Middletown,  the  plaintiff  delivered  to  him  said  execution  to 
collect;  and  the  defendant  in  said  city  and  within  the  juris- 
diction of  said  City  Court,  in  and  by  a  receipt  in  writing 
under  his  hand  by  him  well  executed,  acknowledged  the  re- 
ceipt of  said  execution,  and  therein  promised  to  collect  said 
execution,  if  by  legal  steps,  it  was  collectible,  and  would  pay 
the  money  to  the  plaintiff  in  whom  was  the  property  of  said 
debt;  as  by  said  receipt  ready  in  court  to  be  produced  appears. 
And  the  plaintiff  says  that  the  defendant,  not  regarding  his 
undertaking  and  promise,  hath  not  levied,  collected  or  re- 
turned said  execution,  nor  in  any  way  or  manner  performed 
his  promise,  although  said  money  was  by  l^^al  measures  col- 
lectible of  said  Whetmore.  Damage,  etc.  Judgment  by  de- 
fault, and  for  the  plaintiff  to  recover,  etc. 

Errors  assigned  —  1st.  That  the  declaration  is  insufficient. 
2d.   It  does  not  appear  that  the  cause  of  action  arose  within 
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the  jurisdiction  of  the  City  Court.  3d.  It  appears  that  both 
said  Whetmore  and  said  Comwell  were  inhabitants  of  the 
town  of  Middletown  and  not  of  said  city  of  Middletown. 
Nothing  erroneous  plead. 

Judgment  —  That  there  is  manifest  error  in  the  judgment 
complained  of.  The  law  constituting  the  City  Court  and  in- 
vesting and  limiting  its  jurisdiction,  is,  "That  it  shall  be 
holden  on  the  second  Tuesday  in  every  month  in  said  city; 
shall  have  power  to  adjourn  from  time  to  time,  and  shall  have 
cognizance  of  all  civil  causes^  wherein  the  titie  of  land  is  not 
concerned,  by  law  cognizable  by  the  Coimty  Courts  in  tins 
state;  provided  the  cause  of  action  arises  within  the  limits  of 
said  city,  and  one  or  both  of  the  parties  live  within  the  limits 
of  said  city." 

By  the  Coubt.  The  defendant  failing  to  levy  and  collect 
said  execution,  is  laid  as  the  cause  of  action  in  this  case,  which 
must  have  arisen  out  of  the  city;  as  both  the  debtor  in  the 
execution  and  the  defendant  lived  out  of  the  city,  and  so  the 
court  had  not  jurisdiction. 
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Merriman  v.  Way. 
A  person  interested  In  the  question  on  trial  cannot  be  a  witness. 

Action  of  the  case  for  words  —  declaring  that  the  defend- 
ant had  said  that  John  Merriman,  the  plaintiff,  had  swore 
falsely  and  had  perjured  himself,  in  a  certain  trial  before  the 
grand  jury  upon  a  prosecution  against  Samuel  Hough  for 
stealing  some  grain,  by  testifying  that  Hough  was  the  tiiief 
and  had  stolen  the  grain,  and  that  Hough  was  acquitted.  Is- 
sue to  the  jury  on  the  plea  of  not  guilty. 

The  defendant  offered  said  Hough  to  prove  the  truth  of 
the  words;  who  was  objected  against,  and  by  the  court  not 
admitted. 
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Hough  is  interested  in  the  question.  Besides,  he  cannot 
be  indifferent,  for  the  oath  will  not  oblige  him  to  testify, 
that  he  did  steal  the  grain,  although  it  should  be  true  —  for 
no  man  is  obliged  to  criminate  himself. 

Thatcher  v.  Heacock  A  Bekediot, 

Where  a  writ  is  directed  to  an  indifferent  person  to  serve,  the  law 
requires  that  the  name  and  reasons  should  be  inserted  by  the 
authority  signing  — and  where  the  direction  is  to  the  sheriff, 
etc.  or  an  indifferent  person,  In  the  disjunctive^  it  wUl  abate. 

One  of  the  defendanta  dwelt  in  New  Haven  counly,  the 
other  in  Litchfield  county.  The  writ  was  directed  by  the 
attorney  who  drew  it  and  iuj  his  handwriting,  To  the  sheriff  of 
the  county  of  New  Haven,  his  deputy,  etc  or  to  William 
Leavensworth  to  serve,  etc. 

Plea  in  abatement  —  Ist.  It  appears  said  writ  was  served 
by  said  Leavensworth,  and  he  hath  not  sworn  to  the  service. 
2d.  That  the  name  and  direction  to  said  Leavensworth  were 
neither  of  them  inserted  by  the  authority  who  signed  said 
writ;  but  were  inserted  without  his  knowledge,  by  the  attorney 
who  drew  said  writ.  3d.  Said  writ  is  directed  to  the  sheriff, 
his  deputy,  etc.  or  to  William  Leavensworth  in  the  disjunc- 
tive. 4th.  Said  Leavensworth  is  not  called  in  the  direction  of 
said  writ  an  indifferent  person,  nor  does  it  appear  that  he  is. 

Eeply  —  That  the  authority  signing  said  writ  saw  and 
recognized  the  direction  to  said  William  Leavensworth. 

Judgment  —  That  the  plea  in  abatement  is  sufficient.  The 
statute  is,  that  all  writs  shall  be  directed  to  the  sheriff,  his 
deputy  JOT  some  constable,  if  to  be  had,  without  great  charge 
and  inconvenience.  And  in  every  case  wherein  the  authority 
signing  a  writ  shall  find  it  neceasary  to  direct  the  same  to  an 
indifferent  person,  such  authority  shall  insert  the  name  of  9uch 
indifferent  person,  in  the  direction  of  the  writ,  and  the  reason 
of  such  direction;  and  if  any  writ  be  otherwise  directed  it 
shall  abate. 

The  law  is  positive  that  the  name  of  the  indifferent  person 
and  the  reason,  shall  be  inserted  in  the  direction  of  the  writ 
by  the  authority  who  signs  it,  when  he  finds  a  proper  officer 
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oannot  be  had^  to  do  the  service  without  great  charge^  etc.  and 
of  this  the  law  has  made  him  the  judge;  and  his  certificate^ 
inserted  in  the  direction  of  the  writ^  in  his  own  handwriting 
is  conclusive  evidence  of  the  fact.  Kirby's  Reports,  6,  Law- 
rence V.  Kingman. 

2d.  The  direction  is  to  the  sheriff,  etc.  or  to  William  Leav- 
ensworth,  in  the  disjunctive;  which  has  left  to  the  discretion 
of  the  plaintiff  what  the  law  has  invested  the  authority  sign- 
ing the  writ  only  with,  th©  power  of  deciding.  Had  the 
direction  been  to  the  sheriff  and  to  William  Leavensworth  it 
would  have  been  well  —  for  at  the  time  of  signing  it  might 
be,  that  an  oflBcer  was  not  to  be  had,  but  before  serving  one 
might  be  had,  in  such  case  the  writ  might  be  served  by  the 
officer. 

As  to  the  first  exception,  the  law  does  not  require  that  an 
indifferent  person  should  make  oath  to  the  service;  but  if  it 
did,  it  might  be  done  after  it  is  returned  by  leave  of  the  court. 

As  to  the  fourth  exception,  the  direction  is  to  William 
Leavensworth  by  name,  which  shows  him  not  to  be  an  officer, 
but  an  indifferent  person,  in  the  seose  of  the  law:  If  he  is 
otherwise  disqualified,  by  being  connected  with  either  of  the 
parties,  it  was  incumbent  on  the  defendant  to  have  pointed  it 
out  in  his  plea. 

Shekiff  Pitch  v.  Cook  et  al. 
A  prisoner  who  bath  taken  the  poor  debtor's  oath  mast  remain  a 
reasonable  time  after  the  money  left  for  his  support,  is  ex- 
pended. 

Error  to  reverse  a  judgment  of  the  City  Court  in  an  action 
brought  by  said  sheriff  against  said  Cook,  etc.  upon  a  bond 
given  him,  conditioned  that  said  Cook  who  was  in  gaol  upon 
a  certain  execution,  should  abide  a  true  and  faithful  prisoner. 

Plea  in  bar  —  That  on  the  4th  of  February,  52  minutes 
after  2  o'clock  in  the  afternoon,  said  Cook  took  the  oath 
provided  by  law  for  poor  prisoners,  and  money  was  left 
with  the  gaoler  for  his  support,  according  to  the  rate  stated 
by  the  County  Court,  until  the  30th  day  of  March  following, 
including  his  dinner  on  said  day;  that  after  he  had  eat  his 
dinner,  at  3  o'clock  on  said  30th  day  of  March  aforesaid, 
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he  left  the  gaol^  there  then  being  no  money  left  for  his 
support.  ' 

Plaintiff  replies  —  Admita  that  said  Cook  took  the  oath 
aforesaid  at  the  time  specified  in  the  plea,  and  says  that  five 
minutes  after  said  Cook  left  the  gaol  the  creditor  left  money 
with  the  gaoler  for  his  support  Demurrer  to  the  reply. 
Judgment  of  the  City  Court,  that  the  plaintiff's  reply  is 
insufficient 

Errors  assigned  generally.  • 

Judgment  of  this  court  —  That  there  is  manifest  error  in 
the  judgment  complained  of.  The  law  is  to  have  a  reasonable 
construction,  it  was  made  for  the  relief  of  poor  imprisoned 
debtors,  and  may  not  be  so  construed  as  to  work  an  injury  to 
the  honest  creditor.  The  object  of  the  law  is,  the  sustenance 
of  the  debtor;  and  it  could  not  be  said  with  any  propriety,  that 
he  was  without  sustenance  at  this  time,  being  immediately 
after  his  dinner.  See  Sheriff  Parsons  v.  Whetmore,  Middle- 
sex July  Term,  1789. 

Nichols  A  Scovel  v.  Heacock  Ss  Benedict,  Administba- 
TORs  OF  George  Nichols. 

Upon  a  plea  in  abatement,  being  judged  insufficient,  a  respandeta 
ouster  must  be  ordered.  The  record  of  a  judgment  cannot  be 
amended  upon  the  memory  of  the  judge,  after  the  court  is  over. 

Error  to  reverse  a  judgment  of  a  justice,  in  an  action 
brought  by  said  Heacock  et  al.,  as  administrators  aforesaid, 
against  said  Nichols  et  al.,  on  a  note. 

Plea  in  abatement  —  That  Susannah  Nichols  is  joint  ad- 
ministratrix with  the  plaintiffs  and  ought  to  have  been  joined 
in  the  action.  The  justice  gave  judgment  that  the  plea  in 
abatement  was  insufficient;  and  thereupon  considered  and 
gave  judgment  that  the  plaintiffs  recover,  etc. 

Errors  assigned  —  1st.  That  said  justice  ought  to  have 
judged  said  plea  in  abatement  sufficient.  2d.  That  he  ought 
to  have  ordered  a  respondeat  ottster.  3d.  That  he  ought  not 
to  have  rendered  a  principal  judgment  upon  the  plea  in 
abatement. 

The  defendant  in  error  moved  —  That  the  justice  might 
have  liberty  to  amend  his  record  and  set  it  right,  by  inserting 
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that  he  ordered  the  def^idaatB  to  answer  over;  and  that  they 
failing  to  make  further  answer,  he  proceeded  and  gave  judg- 
ment, etc. 

By  the  Coubt.  This  would  be  making  a  new  record,  and 
cannot  be  done;  unless  the  justice  has  some  minutes  to  amend 
by.  The  records  of  a  court,  for  the  best  of  reasons,  are  held 
to  be  of  such  uncontrollable  verity,  that  they  can  be  proved 
only  by  thenaselves,  and  no  averments  against  them  are  admis- 
sible; and  it  would  destroy  that  credit,  which  the  law  gives 
to  the  records  of  courts,  if  the  judges  after  the  term  is  over, 
might  alter  and  amend  them  upon  their  memories.  See  Foot 
et  al.  V.  Oady,  adjudged  at  Tolland,  March  Term,  1790. 

Sheriff  Fitch  v.  Olabk. 
An  action  of  escape  will  not  He  before  the  Oity  Court,  although 
the  escape  was  in  the  city  and  the  sheriff  lived  in  the  city;  if 
the  judgment  and  execution,  on  which  the  prisoner  was  com- 
mitted, was  rendered  and  granted  out  of  the  city. 

Ebeob  to  reverse  a  judgment  of  the  City  Court,  in  New 
Haven,  in  an  action  brought  by  said  Clark  against  said  Fitch, 
for  the  escape  of  one  Michael  Feck;  who  was  imprisoned  upon 
an  execution  issued  on  a  judgment  recovered  before  Justice 
Buckingham,  at  Milford.  The  sheriff  lived  in  the  city  of 
New  Haven,  and  the  gaol  from  whence  said  Peck  escaped  was 
within  said  city. 

The  defendant  plead  to  the  jurisdiction  of  said  City  Court — 
That  the  judgment  upon  which  the  execution  issued,  by  which 
Peck  was  imprisoned,  was  recovered  before  Justice  Bucking- 
ham, at  Milford,  out  of  the  city  of  New  Haven,  and  so  said 
cause  of  action  did  not  arise  within  said  city.  The  City 
Court  determined  the  defendant's  plea  in  abatement  insuflS.- 
cient.     The  plaintiff  recovered. 

Errors  assigned  —  1st.  That  the  cause  of  action  arose  with- 
out the  limits  of  said  city.  2d.  That  the  declaration  is  in- 
sufficient 

Judgment  —  Manifest  error.  The  judgment  on  which  the 
plaintiff  declares,  as  the  foundation  of  his  action,  was  recovered 
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at  Milford,  out  of  said  city;  to  which  the  defendant  might 
plead,  that  there  was  no  such  record;  and  the  plaintiff  must 
prove  his  judgment  and  execution,  as  well  as  the  commitment 
and  escape,  in  order  to  recover  against  the  gaoler;  and  although, 
the  commitment  and  the  escape  were  in  the  city;  yet  these 
would  not  furnish  a  cause  of  action  without  a  legal  judgment 
and  execution;  any  more  than  the  nondelivery  of  twenty  hogs- 
heads of  rum,  which  the  defendant  bound  himself  by  bond 
executed  out  of  the  city,  to  deliver  within  the  city.  See  the 
case  of  Comwell  v.  Hosmer,  adjudged  at  Middletown  this- 
circuit.     Also,  the  next  case  Austin  v.  Sheriff  Fitch. 


Austin  v.  Sheriff  Fitch,  as  Gaoler. 

The  sheriff  in  an  action  of  escape  may  avaU  himself  of  the  court*» 
not  having  jurisdiction,  which  rendered  the  judgment,  by  fwce 
of  which,  the  prisoner  escaping,  was  Imprisoned. 

Action  for  the  escape  of  Richard  Spelman;  declaring,  that 
said  Spelman  was  committed'  to  gaol  on  two  writs  of  execution 
in  favor  of  the  plaintiff;  one  for  £100,  and  one  for  £34  lawful 
money,  both  on  judgments  recovered  before  the  City  Court 
in  New  Haven;  and  that  the  defendant  voluntarily  permitted 
him  to  escape  on  both  in  the  night  of  the  26th  of  January  A. 
D.  1789;  demanding  £400  damage. 

The  defendant  plead  in  bar  —  That  as  to  the  execution  of 
£100,  said  Spelman  and  one  Seth  Turner,  at  Durham, 
in  the  -county  of  New  Haven,  about  the  5th  of  Oc- 
tober A.  D.  1786,  wrote  and  directed  a  certain  letter  of 
recommendation  to  the  plaintiff,  of  one  Frederick  Davis,  which 
letter  was  delivered  to  the  plaintiff  in  said  city  of  New  Haven; 
upon  which  the  plaintiff  trusted  said  Davis  to  that  amount; 
and  which  said  Davis  failed  to  pay;  and  for  that  cause  and  no* 
other,  was  the  judgment  and  execution,  for  said  £100  ob- 
tained against  said  Spelman;  and  that  after  the  plaintiff  re- 
covered said  judgment  and  execution  against  said  Spelman, 
viz.  in  April,  A.  D.  1791,  said  judgment  and  execution  being 
in  force,  said  Seth  Turner  paid  to  the  plaintiff  £24 
lawful    money,    which    the    plaintiff    acceptea;     and    in 
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consideration  thereof^  discharged  him  from  all  demands,  on 
account  of  his  having  wrote  said  letter  of  recommendation 
with  said  Spebnan.  And  as  to  any  escape  of  said  Spelman 
upon  any  other  execution  he  says  he  is  not  guilty,  and  puts 
himself  on  the  country. 

The  plaintiff  replied  —  That  said  Spelman  did  at  Durham, 
solely  write  and  direct  said  letter  of  recommendation,  which 
was  delivered  to  the  plaintiff,  in  said  city  of  New  Haven,  etc 
without  that  that  said  Spelman  with  said  Seth  Turner,  did 
at  said  Durham  write  and  direct  said  letter  of  recommenda- 
tion which  was  delivered  to  the  plaintiff  in  said  city  of  New 
Haven.  Upon  which  the  parties  were  at  issue  to  the  jury; 
and  also  upon  the  plea  of  not  guilty,  as  to  the  other  execution. 

The  jury  found  thfe  following  verdict,  viz. —  That  said 
letter  was  not  wrote  and  directed  by  said  Spelman  and  Turner 
at  said  Durham  in  manner  and  form  as  the  defendant  in  his 
plea  had  alleged;  and  for  the  plaintiff  to  recover  £  damages 
and  cost;  and  as  to  the  other  issue  the  jury  found  the  defend- 
ant not  guilty. 

Motion  in  arrest  —  That  the  escape  of  said  Spelman  upon 
both  of  said  executions,  is  allied  by  the  plaintiff,  to  have 
been  made,  at  one  and  the  same  time;  and  the  jury  finding  the 
defendant  not  guilty  as  to  one,  by  necessary  consequence,  ac- 
quits him  as  to  the  other.  2d.  Said  letter  is  expressly  alleged 
to  have  been  made  and  directed  at  Durham  by  said  Spelman 
and  Turner:  The  plaintiff  in  his  reply,  says  it  was  made  and 
directed  at  Durham,  by  said  Spelman  only;  and  the  jury  do 
not  find  it  to  have  been  made  and  directed  within  said  city 
of  New  Haven;  but  found  that  it  was  not  wrote  and  directed 
at  Durham  by  said  Spelman  and  Turner;  so  that  it  appear, 
that  the  cause  of  action  in  which  said  execution  for  £100  was 
recovered,  arose  out  of  said  city.  3d.  That  said  declaration 
is  insufficient. 

Judgment  was  arrested  upon  the  second  reason  in  arrest, 
for  it  is  agreed  in  the  pleadings  —  That  the  letter  was  made 
and  directed  at  Durham;  and  the  only  question  between  the 
parties  was,  whether  it  was  made  by  Spelman  only,  or  by  both 
Spelman  and  Turner:  It  is  clear  that  the  City  Court  had  not 
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jurisdiction  of  said  action;  and  the  judgment  was  coram  nan 
judicCf  of  which  the  gaoler  hath  right  to  avail  himself.  For 
if  Spelman  was  not  legally  imprisoned,  the  gaoler  is  not  liable 
for  his  escape.  Wooster  et  al.  v.  Parsons,  Kirby's  Rep.  26. 
See  Comwell  r.  Hosmer,  and  Fitch  v.  Clajrk,  ante. 


Eat  v.  Fitch. 

Error  doth  not  lie  against  a  judgment  granting  a  new  trial. 
Error  doth  not  He  against  an  interlocutory  judgment  before  final 
judgment  Is  rendered. 

Ebeob  complaining  of  the  judgment  of  the  Ck)unty  Court 
in  granting  a  new;  trial  upon  the  petition  of  said  Fitch  against 
Kay,  in  a  certain  cause;  which  after  the  new  trial  was  granted, 
was  appealed  into  the  Superior  Court  and  now  depending  and 
undetermined. 

Errors  assigned  —  1st  That  said  County  Court  mistook 
the  law  in  granting  a  new  trial.  2d.  That  said  Eay  was  not 
duly  notified.     To  this  writ  of  error,  a  demurrer  was  given. 

By  the  Court.     The  writ  of  error  is  insuflS-cient. 

The  statute  is — "  That  the  Supmor  and  County  Courts, 

shall  and  may  from  time  to  time,  as  occasion  shall  require, 
and  as  shall  by  them  be  judged  reasonable  and  proper;  grant 
new  trials  of  causes,  that  shall  come  before  them,  for  mis- 
pleading, or  discovery  of  new  evidence,  or  for  other  reasonable 
cause  appearing,  according  to  the  common  and  usual  rules 
and  methods  in  such  cases."  The  power  given  to  the  courts 
by  the  statute,  granting  new  trials,  in  the  causes  which  come 
before  them,  for  the  reasons  therein  enumerated,  is  a  discre- 
tionary power,  and  it  has  been  determined,  that  a  writ  of 
error  doth  not  lie  against  a  judgment  of  a  court,  merely  for 
granting  a  new  trial.  Kimball  v.  Cady,  Kirby,  26.  And  a 
writ  of  error  will  not  lie  against  any  interlocutory  judgment, 
before  final  judgment  is  given.  See  Carpenter  v.  Childs, 
determined  at  Windham,  March  Term,  1790. 
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Bbentkal  y.  Helms  et  al. 

An  action  will  not  lie  upon  a  general  promise  of  indemnity,  upon 
a  liability  only  in  the  surety  to  be  sued  or  called  upon,  for  the 
debt 

Action  of  the  case,  declaring  —  That  the  plaintiff  at  the 
special  instance  and  request  of  the  defendants,  and  for  their 
proper  debt  and  duty,  on  the  16th  of  April,  A.  D.  17  be- 
came bound  with  them  to  the  treasurer  of  the  state  in  the 
penal  sum  of  £101  Ss.,  conditioned  to  pay  £50  128.  6d.  by 
day  of  being  the  duties  on  forty-five  hogsheads  of  rum; 

that  the  defendants  in  consideration  thereof,  assumed  and 
promised  to  indemnify  and  save  harmless  the  plaintiff,  from 
all  damages  and  cost  he  should  suffer  and  pay  on  that  account; 
that  the  plaintiff  has  been  compelled  to  pay  said  debt,  and 
been  put  to  much  cost;  to  his  damage  £80. 

Plea  in  bar  —  That  the  plaintiff  hath  never  paid  one  f  ar- 
thing  of  said  debt  nor  been  put  to  any' cost  on  that  account; 
nor  hath  he  been  sued,  imtil  the  day  of  the  date  of  the 
plaintiff's  writ,  when  a  summons  was  served  upon  him.  The 
plaintiff  demurred  to  the  defendants'  plea. 

The  question  was  —  Whether  the  plaintiff,  being  liable 
to  be  sued,  and  to  be  compelled  to  pay  the  debt,  is  a  good 
cause  of  action  upon  this  promise  of  indemnity;  by  the  plain- 
tiff it  was  contended  that  it  was. 

By  the  defendants  it  was  contended  —  That  neither  a  lia- 
bility to  be  sued,  nor,  being  actually  sued,  is  a  good  cause  of 
action,  upon  a  promise  generally  to  save  harmless  and  in- 
demnify. 

Judgment  of  the  court  —  That  the  defendants'  plea  is  suiS- 
cient  Where  a  man  is  bound  for  the  debt  of  another  at  his 
special  instance  and  request;  the  law  implies  an  obligation 
or  promise  to  indemnify  him.  But  is  it  to  indemnify  him 
against  a  mere  liability  to  suffer  damage,  or  to  indemnify  him 
against  the  damage,  which  he  shall  actually  suffer?  It  is 
undoubtedly  the  latter.     3  Wilson,  262. 

One  would  suppose,  that  any  doubt  or  difficulty  which  hm 
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existed  in  resolving  this  question,  would  be  obviated,  by  ascer- 
taining with,  precision,  the  facts  in  the  cases  which  are  as 
follow,  viz.  The  plaintiflf  becomes  bound  with  the  defendants 
for  their  debt,  and  at  their  request;  the  defendants  in  con- 
sideration thereof,  promise  to  indemnify  and  save  him  harm- 
less, on  account  of  his  thus  becoming  bound. 

Now  what  is  meant  by  indemnifying  and  saving  harmless? 
The.  terms  are  synonymous,  and  mean  the  same  thing;  they 
certainly  mean,  that  the  defendants  will  indemnify  and  save 
the  plaintiff  from  any  and  every  loss  and  damage  he  may 
eventually  suffer,  by  reason  of  his  becoming  bound  for  them. 
This  is  done,  either  by  paying  the  debt,  and  thereby  discharg- 
ing the  surety;  or  in  case  that  is  omitted,  and  the  surety  is 
obliged  to  pay  the  debt,  by  refunding  to  him  the  money  and 
interest,  and  the  expense  and  just  damages  for  his  risk  and 
trouble;  in  either  of  these  ways  the  surety  is  indemnified,  and 
the  defendants'  promise  performed. 

Two  things  are  necessary  to  be  united,  in  order  to  furnish 
a  good  cause  of  action  in  any  case,  viz.  A  violation  of  a  right, 
which  in  law  language  is  an  injury;  and  a  damage.  Injury 
without  damage,  and  damage  without  injury,  are  neither  of 
them  alone  a  ground  of  action;  and  it  very  often  happens  in 
society,  that  men  are  exposed  to  suffer  loss  and  damage,  yet  no 
action  can  be  maintained  until  a  damage  is  actually  sustained. 
A  man  sells  a  piece  of  land  and  covenants  to  warrant  and 
defend  it,  against  all  claims  and  demands  whatever;  suits  may 
be  brought  against  his  grantee,  for  the  land;  yet  the  warrantor 
is  not  liable  on  his  covenant  unless  his  grantee  is  evicted;  and 
•in  that  case  the  covenant  extends  only,  to  defend  the  title 
against  an  eviction,  or  to  render  damages  to  his  grrantee,  for 
the  loss  of  the  land,  his  expense  and  trouble  in  defending  it. 
The  latter  is  equally  a  performine:  of  his  covenant  as  the 
former:  for  the  covenant  is,  that  the  grantee  shall  hold  the 
land;  but  if  he  cannot,  that  the  grantor  will  make  it  good 
to  him,  that  is,  will  pay  him  all  his  just  damages  and  cost. 

Tf  an  action  will  lie  in  favor  of  a  surety  against  his  prin- 
cipal, because  he  is  exposed  to  pay  the  debt  of  his  principal, 
it  must  be,  cither  to  recover  the  sum  he  is  liable  for,  or  to 


AUGUST  TEEM,  A.  D.  1791. 


Hitchcock  et  al.  y.  Page. 


compensate  him  for  the  liability;  if  for  the  former  he  then 
will  recover  a  sum  of  money  from  the  principal,  that  he 
has  never  paid,  and  only,  as  the  case  may  be,  for  the  principal 
to  recover  it  back  again;  for  the  creditor  may  never  call  upon 
the  surety  for  it:  If  it  be  the  latter,  viz.  for  his  liability  only, 
and  not  for  the  debt,  it  will  be  difficult  to  find  a  rule  of  dam- 
ages: Besides,  if  an  action  is  maintainable  on  this  ground, 
the  surety  may  repeat  his  actions  for  this,  from  day  to  day, 
so  long  as  he  continues  liable,  as  in  case  of  a  nuisance;  and 
€ven  after  the  principal  has  paid  and  discharged  the  debt, 
if  the  surety  had  at  any  time  been  liable,  an  action  would 
be  maintainable.  The  cases  cited  from  the  books  respecting 
sheriffs,  and  respecting  bankrupts,  were  they  to  be  considered 
as  authorities  here,  prove  nothing  for  the  plaintiff;  for  the 
escape  of  a  prisoner  in  gaol  on  an  execution,  is  a  tort,  com- 
mitted upon  the  gaoler,  and  he  thereby  becomes  debtor  to 
the  creditor;  he  may  inunediately  pursue  and  retake  the  body, 
or  have  an  action  for  the  money. 

In  the  case  of  bankruptcy,  if  a  surety  might  have  an  action 
on  the  ground  of  his  being  liable  only,  it  would  be  for 
damages  merely,  which  is  not  provable  under  the  commission; 
but  Lord  Mansfield  in  the  case  of  Taylor  v.  Mills  and  Mag- 
nail,  Cowper,  526,  where  the  plaintiff  had  become  liable  be- 
fore the  bankruptcy,  lays  it  down  as  a  settled  principle  that  the 
plaintiff,  till  damnified  (which  he  could  not  be  until  he  had 
been  called  upon  and  had  paid,)  could  not  bring  an  action; 
he  did  not  pay  the  debt  till  after  the  commission  issued,  con- 
sequently his  whole  damage  and  cause  of  action,  arose  after 
the  bankruptcy.  Where  the  engagement  to  indemnify  is 
special,  to  pay  the  debt  when  it  becomes  due  and  to  indemnify, 
etc.  the  case  would  be  otherwise. 

Hitchcock  et  al.  v.  Page. 

Tbe  want  of  a  consideration  in  a  declaration  upon  a  parol  promise 
is  not  aided  by  a  verdict. 

Ebbob  to  reverse  a  judgment  of  a  justice  in  an  action  by 
Page  against  Hitchcock  and  Merriman,  declaring  that  the 
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have  been  taken  at  the  time  when  said  copy  was  left.  On 
which  the  parties  were  at  issue  to  the  jury. 

And  as  to  said  levy  of  said  execution  upon  land  he  says 
it  is  true  he  did  levy,  etc.  yet  he  says  that  said  land  did  not 
belong  to  said  Richard  but  to  and  that  said  levy  was 

by  mistake  and  that  he  cannot  hold  said  land  thereby.  To 
this  part  of  the  defense  the  defendant  demurred. 

The  jury  found  that  said  Eichard  was  an  absent  absconding 
debtor,  etc.  and  as  to  that  part  of  the  reply  which  is  demurred 
to,  the  court  judge  that  it  is  insufficient,  and  that  the  plaintiff 
be  barred  as  to  so  much  of  said  debt  as  said  land  was  ap- 
praised at,  and  that  the  defendant  be  examined  as  to  the 
residue  of  said  execution.  Upon  the  principle  that  the  plain- 
tiff having  taken  and  appraised  off  said  land  in  satisfaction  of 
so  much  of  said  execution,  the  defendant  would  consider  her- 
self no  longer  holden  to  retain  that  sum  in  her  hands.  See 
the  case  of  Hubbard  v.  Brown,  adjudged  at  Norwich,  March 
Term,  1791. 

Beacher  et  al.  v.  Cook  et  al. 
The  mortgagor  is  to  be  considered  as  tenant  at  wiU  to  mortgagee. 

Action  of  ejectment  for  a  tract  of  land.  Plea  —  Not 
guilty.  Issue  to  the  jury  —  who  found  a  special  verdict,  that 
on  the  14th  of  February  1761,  Samuel  Cook  deceased,  was 
well-seized  of  the  demanded  premises,  and  by  deed  of  that 
date  mortgaged  them  to  Eliphalet  Beacher,  late  deceased,  for 
£70  payable  by  the  14th  day  of  February  A.  D.  1766  with 
the  interest;  that  said  Cook  ever  after  continued  in  the  pos- 
session of  said  mortgaged  premises,  taking  the  whole  profit 
thereof  without  account  until  his  death,  which  happened  in 
A.  D.  1788,  and  never  paid  any  part  of  the  principal  or 
interest  of  said  debt,  nor  anything  for  rent,  during  his  life; 
that  upon  his  death  his  son  Samuel  one  of  the  defendants, 
entered  and  ever  since  has  possessed  the  same,  taking  all  the 
profits  to  himself,  without  paying  anything  therefor;  and  that 
said  Eliphalet  the  mortgagee,  continued  to  live  in  said  New 
Haven  in  the  full  possession  of  his  reason,  imtil  the  1st  of 
June  A.  D.  1777,  when  he  died,  leaving  Reuben  Beacher  his 
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son,  and  Sarah  a  daughter,  the  wife  of  Seth  Coleman,  his 
only  children  and  heiis;  that  on  the  Ist  of  September  A.  D. 
1788,  said  Keuben  died  and  left  a  daughter  Sarah,  the  wife 
of  Ephraim  Coleman,  his  only  child  and  heir;  since  which  said 
Sarah  Coleman  the  daughter  of  said  Reuben  Beacher  has  died, 
leaving  the  plaintiffs  her  children  and  heirs; — the  jury  put 
the  question  of  law  whether  upon  the  facts  aforesaid  the  de- 
fendants were  guilty? 

This  cause  was  very  ably  argued  by  the  counsel  for  the 
parties.  And  by  the  court  —  The  law  is  so,  upon  the  facts 
aforesaid,  that  the  defendants  are  guilty,  and  give  judgment 
for  the  plaintiffs  to  recover  the  possession. 

Upon  two  grounds,  1st.  It  appears  that  the  mortgagor  and 
his  son  Samuel,  continued  in  the  posseesion  with  the  knowledge 
and  consent  of  the  mortgagee  and  his  heirs;  doubtless  upon  the 
idea  that  the  land  would  be  equal  to  the  debt  and  the  interest, 
but  be  that  as  it  may,  the  mortgagor  is  to  be  considered  as 
tenant,  at  the  will  of  the  mortgagee  and  his  heirs;  and  in  this 
case  to  have  remained  in  by  the  agreement  of  the  mortgagee 
and  his  heirs. 

2d.  When  Eliphalet,  the  mortgagee  died,  his  daughter  Sarah 
who  was  one  of  his  heirs  was  a  feme  covert;  and  when  said 
Reuben  died,  his  only  daughter  and  heir  was  a  feme  covert; 
whereby  the  right  was  saved,  unless  it  be  considered  that  the 
time  b^an  to  run  in  the  life  of  said  Eliphalet  the  mortgagee, 
which  could  not  be;  for  it  is  evident  from  the  facts  found, 
that  the  mortgagor  was  tenant  at  will  the  whole  of  that  time. 
See  Beach  v.  Royce,  determined  at  New  Haven  last  January. 


WiLFORD    V.    KiMBERLT. 

An  a^eement  to  accept  something  besides  money,  In  satisfaction 
of  a  note  for  money  only,  does  not  make  it  appealable. 

Action  on  note  for  £101  money  only  and  witnessed  by  two 
witnesses.  To 'which  the  defendant  plead  in  bar  in  the  County 
Court,  that  at  the  date  and  execution  of  said  note,  it  was 
agreed,  that  the  defendant  should  procure  a  deed  of  certain 
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ScovEL  V.  Smith. 
A  justice  may  not  go  out  of  his  own  town  to  try  causes. 

Eheob  to  reverse  a  judgment  of  the  County  Court  on  a 
complaint  of  said  Mary  against  said  Smith,  upon  the  statute 
t<j  recover  maintenance  for  a  bastard  child,  brought  before 
John  McCoy,  Esq.  justice  of  the  peace,  belonging  to  Green- 
wich : —  both  the  parties  belonged  to  Stamford,  and  said  jus- 
tice went  into  Stamford,  and  there  took  cognizance  of  said 
cause,  and  recognized  said  Smith  to  appear  before  the  County 
Court  and  answer  to  said  complaint. 

Before  the  Coimty  Court  said  Smith  plead  this  matter  in 
abatement,  and  that  there  were  justices  of  the  peace  residing 
and  dwelling  in  said  Stamford,  who  could  judge  between  said 
parties;  and  that  said  proceedings  were  coram  non  judice. 
The  County  Court  adjudged  said  plea  to  be  sufficient;  and 
for  that  cause  this  writ  of  error  was  brought.  And  by  this 
court  the  judgment  is  affirmed.  See  the  case  of  Palmer  v. 
Palmer,  determined  at  Fairfield,  August  Term,  A.  P.  1790. 

Beach  v.  Hoyt. 

A  defendant  may  avail  himself  of  the  statute  respecting  absentees, 
during  the  late  war,  on  a  hearing  in  damages. 

Action  on  note  dated  in  A.  D.  1776;  judgment  was  given 
for  the  plaintiff  last  court  upon  a  demurrer,  and  continued 
to  this  court  to  be  heard  in  damages:  The  defendant  now 
exhibits  his  motion  in  writing,  that  he  may  have  the  benefit 
of  the  statute  respecting  absentees  during  the  war,  in  the 
assessment  of  the  damaged;  alleging,  that  the  plaintiff  had 
been  absent  during  that  period  and  that  he  could  not  get 
to  him  to  pay  said  debt. 

The  plaintiff  replied  that  after  judgment  upon  demurrer, 
the  defendant  could  not  resort  to  this  defense,  and  beeidea 
it  would  now  contravene  the  letter  and  spirit  of  the  treaty 
with  Great  Britain.     Demurrer. 
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Judgment  —  That  the  reply  is  insufficient;  and  the  in- 
terest upon  said  debt  was  expunged  during  the  war.  This 
motion  is  perfectly  consistent  with  the  other  defense  which 
the  defendant  has  made;  as  this  does  not  go  to  the  merits  of 
the  cause,  but  to  the  quantum  of  damages,  and  the  treaty 
does  not  forbid  the  courts  taking  into  consideration  equitable 
circumstances,  between  the  parties,  in  the  assessment  of  dam- 
ages, and  is  what  the  statute  authorizes  the  court  to  do. 

OsBORK  V.  Lloyd. 

A  plaintiff  may  alter  his  reply  to  a  plea  in  abatement  put  in  in  the 

CJounty  Court 
Where  neither  plaintiff  nor  defendant  belong  to  this  state,  and 

neither  person  or  property  are  attached  and  holden  here,  the 

court  will  not  sustain  Jurisdiction. 

AonoN  on  book  demanding  £200;  a  copy  was  left  with 
of  in  Fairfield  county,  as  agent,  factor  and 

trustee  to  said  Lloyd. 

Plea  in  abatement  —  That  at  the  date  and  impetration  of 
the  plaintiff's  writ,  the  plaintiff  and  defendant  were  both  in- 
habitants of  the  said  city  of  New  York;  and  that  the  defendant 
hath  there  a  plentiful  estate;  that  the  articles  charged  in  the 
plaintiff's  book  are  all  of  more  than  six  years'  standing;  and 
by  a  Statute  of  Limitation  of  the  state  of  New  York,  they  are 
outlawed. 

To  this  plea  a  reply  was  made  in  the  County  Court,  and 
judgment  thereon;  and  the  cause  appealed,  and  now  the  plain- 
tiff moved  for  liberty  to  alter  his  reply  to  the  plea  in  abate- 
ment. 

And  by  the  Cottrt.  Liberty  is  given  to  alter  his  reply;  he 
then  replied  that  at  the  time  of  contracting  said  debt  both  the 
parties  lived  in  the  state  of  Connecticut.     Demurrer. 

It  appeared  upon  inspection,  that  the  defendant  was  not 
described  as  an!  absent  absconding  debtor;  which  only  could 
enable  the  plaintiff  to  sustain  this  action,  the  defect  was  ad- 
mitted to  be  fatal  and  judgment  was,  that  the  reply  was  in- 
sufficient. 
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Glover  v.  Sheriff  Abel,  as  Gaoler. 

Where  it  appears  by  the  plaintiff's  owa  declaration  that  he  cannot 
recover  more  than  £20  the  appeal  must  abate. 

Fob  the  escape  of  a  debtor  who  was  in  prison  upon  an 
execution  in  his  favor  for  £5  Gs.  lawful  money,  officer's  fees 
indorsed  upon  it  forty  shillings;  and  advancements  for  support 
of  the  debtor  while  in  prison  twenty-seven  shillings;  and  avers 
that  he  has  been  put  to  £20  cost^  etc.;  to  his  damage  £2J. 
This  cause  was  appealed;  and  now  the  defendant  plead  in 
abatement  of  the  appeal,  that  the  debt,  damage  and  matter  in 
dispute  doth  not  exceed  £20. 

Judgment  —  Plea  sufficient;  for  the  rule  of  damages  is 
the  debt  in  execution,  officer's  fees,  the  debtor^s  support,  where 
the  debtor  has  taken  the  poor  prisoner's  oath,  and  the  interest; 
which  cannot  amount  to  £20. 
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The  court  will  not,  in  an  action  of  trover,  inquire  after  the.  value 
of  the  property  on  a  plea  In  abatement  of  an  appeal. 

Action  of  trover  for  a  horse  valued  at  £22  lawful  money, 
and  the  demand  in  damages  £30.  Verdict  in  the  County 
Court  for  the  plaintiff,  and  £6  damages;  the  defendant  ap- 
pealed. The  plaintiff  plead  in  abatement  of  the  appeal,  that 
the  horse  was  not  worth  £20. 

Plea  judged  insufficient  —  A  horse  is  of  uncertain  value; 
the  plaintiff  having  valued  him  at  more  than  £20  in  his 
declaration,  it  is  not  competent  for  him  to  say  the  horse  is 
not  worth  so  much,  contrary  to  his  own  declaration.  See 
Miles  V.  Troop,  at  Few  Haven,  January  A.  D.  1790. 
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Church  v.  Clark. 

An  officer  who  collects  money  on  an  execution,  is  not  obliged  to 
carry  it  to  the  creditor,  and  no  promise  arises  in  suqh  case, 
to  pay,  nntil  a  demand  is  made. 

The  Statute  of  Limitation  is  no  bar  to  an  action  against  an  officer, 
who  has  received  the  money  upon  an  execution. 

Error  to  reverse  a  judgment  of  the  County  Court  in  an 
action  brought  by  Church  v.  Clark;  declaring,  that  in  A.  D. 
1783,  the  defendant  was  deputy  sheriff;  and  that  he  delivered 
to  him  an  execution  in  his  favor,  against  to  levy  and  col- 
lect for  £14  6s.,  that  lie  accordingly  collected  the  money  on 
said  execution,  and  ever  since  had  kept  it  for  the  plaintiff's 
use;  that  thereupon  the  defendant  became  liable  to  pay  said 
money  to  the  plaintiff,  and  beijig  so  liable,  did  in  considera- 
tion thereof  assume  and  promise,  etc. 

Plea  in  bar  —  The  Statute  of  Limitation,  whidi  is,  that  no 
suit  or  action  in  law  or  equity,  shall  be  brought  or  maintained, 
against  any  sheriff,  sheriff's  deputy,  or  constable  or  any  other 
person,  for  any  default,  or  neglect,  of  such  sheriff,  etc  in 
their  office  and  duty;  but  within  two  years  next  after  the  right 
of  action,  shall  accrue,  etc.  To  which  a  demurrer  was  given. 
Judgment  of  the  County  Court,  that  the  plea  was  sufficient 

Error  assigned  —  That  tbe  plea  ought  to  have  been  ad- 
judged insufficient,  and  for  the  plaintiff  to  recover. 

The  judgment  of  the  County  Court  affirmed  —  Not  be- 
cause the  statute  is  any  bar  to  this  action;  for  every  officer, 
who  has  collected  money  on  an  execution  is  liable  to  pay  it 
over.  But  the  demurrer  runs  back  to  tiie  declaration;  and 
by  that  it  appears,  that  this  money  was  collected  and  received 
as  an  officer,  who  is  not  bound  to  carry  it  to  the  creditor.  The 
law  provides  no  pay  for  his  travel;  the  law  therefore  does 
not  raise  a  promise,  in  such  case,  to  pay  until  a  demand  is 
made,  and  no  special  demand  is  laid  in  the  declaration,  and 
for  this  fault  in  the  declaration,  the  judgment  was  affirmed. 

Livingston  v.  Bikd. 
Where  a  sum  more  than  is  just  is  included  in  an  obligation  by  mis- 
take, it  is  not  usury  and  will  not  vitiate  It. 

Action  on  bond.  The  defendant  on  the  second  day  of  the 
sitting  of  the  County  Court  filed  hia  bill,  complaining,  that  a 
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sum  was  included  in  and  secured  by  said  bond  for  loan  and 
forbearance  over  the  lawful  interest,  at  6  per  cent,  etc.  and 
praying  that  the  court  would  proceed  as  a  court  of  chancery 
to  inquire  into  the  facts,  and. to  render  judgment  agreeable  to 
the  law  in  such  case  provided;  this  cause  came  on  to  trial  be- 
fore this  court  upon  said  bill,  said  Livingston  being  dead,  and 
the  action  prosecuted  by  his  executors.. 

The  defendant  was  offered  to  testify  to  the  truth  of  the 
bill,  which  was  objected  to,  and  by  the  court  not  admitted; 
the  statute  is,  "  that  in  such  case  the  court  is  directed  and 
empowered  to  proceed  in  searching  out  the  truth  of  such 
complaint,  as  a  court  of  chancery,  by  examining  the  parties 
upon  oath  or  in  any  other  way  proper  to  a  court  of  equity." 
Courts  of  chancery  do  not  admit  parties  to  be  witnesses  in.  their 
own  causes,  any  more  than  courts  of  law;  and  it  would  be 
peculiarly  unsafe,  in  this  case  to  admit  the  defendant,  as  the 
original  plaintiff  is  dead.  But  the  defendant  might  have 
appealed  to  the  conscience  of  the  plaintiff  had  he  been  living, 
to  have  disclosed  the  truth  on  oath;  and  this  seems  to  be  the 
meaning  of  the  statute  which  says,  "  and  if  the  plaintiff  shall 
refuse  to  be  examined  upon  oath,  his  action  shall  be  non- 
suited," etc.  and  the  plaintiff  may  by  his  answer  to  the  bill 
appeal  to  the  defendant!s  conscience  to  disclose  upon  oath, 
the  truth  respecting  the  bill  and  answer. 

The  defendant  then  moved  to  prove  his  complaint  by  com- 
mon law  evidence,  which  was  allowed  by  the  court;  and  al- 
though a  large  sum  appeared  to  have  got  into  the  bond  more 
than  was  just,  yet  being  taken  by  the  late  John  Canfield,  Esq. 
attorney,  to  said  Livingston,  without  any  particular  directions 
from  said  Livingston,  who  also  was  dead,  the  court  were  of 
opinion  that  it  was  included  by  mistake,  and  negatived  the 
defendant's  bill,  and  continued  the  cause  to  give  the  defend- 
ant an  opportunity  to  prefer  his  petition  in  chancery,  to  have 
said  mistake  set  right. 

.  In  .January  A.  D.  1792,  Bird  brought  a  petition  in  chan- 
cery, against  the  executors  of  said  Gilbert  Livingston ;  stating, 
that  in  A.  D.  178    he  gave  a  bond  for  £200  to  said  Gilbert, 
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being  for  the  balance  due  on  a  former  bond,  and  by  mistake 
in  casting  the  interest  and  the  payments,  said  bond  includes 
more  than  £100  too  much,  and  prays  to  have  the  error  cor- 
rected. The  court  upon  hearing  the  cause  found  that  by 
miftake,  said  bond  included  more  than  was  just  the  sum  of 
£132  88.  2d.  New  York  money;  and.  that  said  executors  re- 
cover on  said  bond  no  more,  than  the  just  sum  and  the  interest 
upon  it. 

The  executors  of  Livingston  afterwards  brought  their  peti- 
tion of  review  to  the  Superior  Court  in  January  A.  D.  1793, 
stating,  that  they  had  discovered  new  evidence,  whereby  it 
appeared,  that  said  former  decree  was  founded  on  a  mistake 
altogether,  and  that  the  bond  complained  of  was  right  and 
just 

The  facts  in  this  petition  were  agreed  by  the  parties,  and 
the  court,  instead  of  opening  said  former  decree  and  admitting 
the  executors  to  recover  this  sum  at  law  upon  said  bond, 
ordered  and  decreed  said  Bird  to  pay  said  sum  of  £132  8s.  2d., 
York  money,  and  interest;  and  that  execution  go  for  the 
same:  A  caution  against  listening  too  readily  to  suggestions 
against  persons  who  are  deceased,  and  against  debts  de- 
liberately secured  by  written  obligations. 

Reynolds  et  al.  v.  Thomas  and  James  Bird. 

A  note  obtained  by  fraud  and  imposition  may  be  avoided  by  plead- 
ing the  fraud. 

Action  on  note  dated  26th  August  A.  D.  1789,  for 
£23  6s. 

Plea  in  bar  —  That  on  the  25th  of  June,  A.  D.  1783  said 
Thomas  and  one  S.  Crow,  gave  their  note  to  the  plaintiffs  for 
the  sum  of  £18  14s.,  the  proper  debt  of  said  Crow;  that  the 
plaintiffs  having  discharged  said  Crow  by  cutting  his  name 
from  said  note,  applied  to  the  said  Thomas  and  insisted  upon 
his  getting  his  father  James  Bird,  to  give  a  new  note  with  him 
for  said  debt,  and  to  induce  him  to  do  it,  affirmed  that  said 
first  note  was  no  way  paid  or  discharged,  and  that  he  would 
deliver  it  up  to  him  no  way  defaced;  that  thereupon  the  said 
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James,  by  the  procurement  of  the  said  Thoraias,  executed  the 
note  on  which,  etc.  to  the  plaintiffs;  and  the  plaintiffs,  after 
liaving  got  the  note  on  which,  etc.  delivered  to  the  defendants 
said  first  note,  which  was  signed  by  said  Crow  and  said  Thomas, 
with  his  said  Crow's  name  cut  from  it;  and  thereupon  say  . 
that  said  first  note  for  which  the  note  in  suit  was  given,  was 
discharged  and  satisfied. 

The  plaintiffs  replied  —  That  they  ought  not  to  be  barred, 
without  that,  that  said  first  note,  was  satisfied.  Issue  to  the 
jury.  The  jury  found  that  said  first  note  was  satisfied  in 
maimer  and  form  as  the  defendants  in  their  plea  and  rejoinder 
had  alleged,  etc. 

The  plaintiffs  moved  in  arrest  of  judgment,  that  said  issue 
was  immaterial  —  1st  Because,  satisfied  is  a  word  of  uncer- 
tain meaning  and  import,  unless  it  appears  how  the  note  was 
satisfied.  2d.  The  plea  admits  the  execution  of  said  nate^ 
and  goes  only  to  the  consideration  for  which  it  was  given; 
and  as  stated  in  the  plea  is  but  a  partial  fraud  and  cannot 
avoid  the  contract 

Judgment  —  Motion  in  arrest  insufficient.  The  term 
satisfied,  in  legal  understanding,  when  applied  to  a  note  or  a 
bond,  is,  that  it  is  paid.  The  plea  alleges  that  said  note  was 
discharged  and  satisfied;  and  points  out  particularly  how  — 
the  plaintiffs  traverse  said  notes  being  satisfied  only;  and  by 
tlus  they  admit  all  the  facts  in  the  plea;  and  traverse  only 
whether  those  facts  amount  to  a  satisfaction.  The  verdict 
is  that  said  note  was  satisfied  in  manner  and  form  as  plead; 
so  that  the  question  to  the  court  now  is,  upon  the  above  state 
of  the  case,  whether  this  was  such  a  complete  fraud  as  to 
avoid  the  contract?  And  whether  the  defendants  may  avail 
themselves  of  it  by  pleading? 

As  to  the  first  point  it  is  clearly  a  complete  fraud.  Had 
the  defendants  paid  the  money,  instead  of  giving  their  note, 
they  most  certainly  might  have  recovered  it  back  in  an  action 
of  indebitatus  assumpsit. 

As  to  the  second;  fraud  as  well  as  duress  or  usury  or  other 
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unlawful  consideratioii,  may  be  plead  in  avoidance  of  a  deed, 
bond,  or  note. 

The  case  of  Ford  v.  Atwater,  tried  at  New  Haven  ad- 
journed Superior  Court,  A.  D.  1773,  is  to  this  point;  one 
Graham  a  bankrupt  by  the  a£»istanoe  of  some  friend  put  on 
the  appearance  and  dress  of  a  man  of  property,  and  applied 
to  the  plaintiff  to  purchase  a  pair  of  oxen;  the  plaintiff  not 
being  acquainted  with  his  circumstances,  but  from  his  appear- 
ance and  address,  took  him  to  be  a  man  of  property,  sold  him 
his  oxen  upon  credit,  and  took  his  note  for  them;  soon  after 
Ford  discovered  that  said  Graham  was  a  bankrupt,  and  a  very 
great  villain,  and  that  the  dress  and  appearance  he  wore,  was 
not  his  own,  but  borrowed  for  the  purposes  of  deception. 
Ford  finding  his  oxen  in  the  possession  of  said  Atwater,  who 
pretended  he  had  them  in  keeping  for  Graham,  demanded 
them  and  brought  his  action  of  trover  for  them  and  recovered, 
upon  the  groimd  that  the  property  never  passed  out  of  him 
by  reason  of  the  fraud  in  the  purchase. 

Moses  et  ux.  v.  Gunn  A  Leb. 
Depositions  admissible  In  qui  tarn  prosecutions. 
Depositions  taken  out  of  the  state  within  twenty  miles  of  the  ad- 
verse party,  notice  must  be  given. 

In  a  qui  tarn  prosecution  for  an  assault  and  battery  com- 
mitted upon  the  wife,  it  was  determined,  that  depositions 
taken  out  of  court  pursuant  to  the  statute,  are  admissible  in 
actions  of  qui  tarn.  Also  determined,  that  depositions  taken 
in  this  state  within  twenty  miles  of  the  adverse  party,  who 
lives  out  of  the  state,  are  not  l^ally  taken,  unless  notice  is 
given.      Whiting  and  Frisbie  v.  Jewet,  Kirby^s  Eep.  1. 

State  v.  Beunsok. 
On  an  information  for  forgery,  the  person  in  whose  name  the 
forgery  is,  cannot  be  a  witness  to  prove  the  forgery. 

Infobmation  for  a  forgery.  It  was  determined,  that  the 
person  in  whose  name  the  instrument  is  forged,  cannot  be  a 
witness  to  prove  the  forgery.  Also,  that  comparison  of  the 
handwriting  of  the  party,  is  admissible  evidence  in  a  criminal 
prosecution;  and  like  all  other  evidence  to  be  left  to  the  triers 
to  weigh  and  consider. 
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In  an  information  v.  B.  Howard,  for  a  forgery;  Bradway, 
in  whose  name  the  note  was  forged,  was  not  admitted  to 
testify,  although  the  note  had  been  found  by  judgment  of 
court  not  to  be  his  note.     Windham,  March  Term,  1789. 

State  v.  Nbttleton. 

The  handwriting  of  the  person  In  whose  name  the  forgery  was 

committed  allowed  to  go  to  the  jury. 
The  person,  to  whom  the  forged  instrument  was  passed,  may  be  a 

witness.  '  > 

Information  for  a  forgery.  In  this  case  the  handwriting 
of  Hall,  in  whose  name  the  instrument  was  forged  was 

given  to  the  jury.  It  was  also  determined,  that  the  person  to 
whom  the  forged  instrument  was  passed,  might  be  a  witness, 
notwithstanding  he  would  be  entitled  to  an  action  for  his 
damage. 

Foot  v.  Foot. 

Equity  will  not  interpose  to  relieve  agaliist  the  negligence  of  the 
petitioner. 

Error  to  reverse  a  decree  in  chancery  of  the  County  Court, 
in  a  petition  John  Foot  v.  Timothy  Foot;  alleging  that 
Timothy  prosecuted  him  for  a  forgery;  that  the  jury  on 
Saturday  brought  in  their  verdict,  that  he  was  guilty,  which 
was  recorded  by  the  court;  that  a  motion  in  arrest  was  made 
and  exhibited  to  the  court,  and  the  cause  laid  over  to  the 
Tuesday  following;  that  said  Timothy  under  the  cloak  of 
fraternal  love  and  tenderness,  advised  the  petitioner  to  settle 
the  matter,  and  save  himself  and  family  from  the  disgraceful 
punishment  of  the  pillory,  and  oflFered  that  he  would  settle 
for  a  small  matter;  that  he  went  home  and  advised  with  his 
family  and  friends,  who  in  tears,  advised  him  to  settle  by  all 
means.  And  that  he  returned  to  court  on  Tuesday,  fully 
determined  to  settle  with  his  brother  at  all  events;  when  to 
his  great  surprise  his  brother  asked  him  the  enormous  sum  of 
£60  lawful  money,  and  threatened  to  prosecute  him  with 
rigor,  unless  he  would  settle  and  give  him  this  sum.  The 
petitioner  being  ignorant  of  said  motion  in  arrest,  did  settle 
and  gave  said  Timothy  £60  lawful  money,  and  secured  it 
by  seven  pound  notes,  when  in  fact  said  verdict  would  have 
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been  arrested,  and  said  Timothy  would  finally  have  recovered 
nothing  against  him  in  said  prosecution:  Wherefore  he 
prays  the  court  to  inquire  into  the  facts,  and  order  and  decree 
said  notes  to  be  given  up. 

Plea  in  abatement  —  That  the  petition  contains  no  suffi- 
cient grounds  for  chancery  to  interpose. 

Judgment  —  Plea  sufficient. 

Error  assigned  —  That  said  plea  ought  to  have  been  judged 
insufficient. 

Judgment  affirmed  —  The  whole  groimd  laid  in  this  peti- 
tion, for  the  interposition  of  equity  is,  that  the  petitioner  was 
ignorant  of  said  motion  in  arrest,  when  he  settled;  which 
by  his  own  showing,  waa  his  own  fault  and  negligence;  for  he 
returned  to  court  on  Tuesday,  and  did  or  might  have  advised 
with  his  counsel  before  he  settled. 

Executor  of  George  White  v.  Woodruff  et  al. 

Indebitatus  assumpsit  doth  not  lie,  where  the  party  has  a  written 
security  for  his  demand. 

Action  of  assumpsit^  declaring  that  in  A.  D.  1785  the  said 
George  had  in  his  store  a  quantity  of  flour,  which,  had  been 
there  so  long,  that  he  had  forgot  to  whom  it  belonged;  that 
he  sold  it  for  £14  4s.  lawful  money  and  delivered  the  money 
to  the  defendants,  who  were  a  committee  of  a  school  district 
in  Sharon,  the  interest  to  be  applied  to  the  support  of  school- 
ing in  said  district;  that  the  defendants  in  and  by  a  certain 
writing  bound  themselves  to  the  said  George,  that  in  case  an 
owner  of  said  flour  appeared  and  made  out  his  right  to  it, 
they  would  repay  said  money  and  fully  indemnify  him  from 
said  owner;  that  Friend  Griswold  owned  said  flour,  and  had 
recovered  a  judgment  against  said  George  in  his  lifetime 
for  said  flour  the  sum  of  £18  lawful  money,  which  the  plain- 
tiff was  liable  to  pay;  and  that  the  defendants  in  considera- 
tion of  said  writing  and  the  matters  aforesaid  assumed  and 
promised  the  plaintiff  to  pay  to  him  the  sum  ol  said  execution 
and  all  cost  and  charges  that  might  thereafter  arise,  and 
alleges  a  breach. 

To  this  declaration  the  defendants  demurred. 
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Judgment  —  That  the  declaration  is  insufficient.  The 
plaintiff's  remedy  is  upon  the  written  security;  indebitatus 
assumpsit  doth  not  lie  in  such  case.  See  Carew  v.  Bond, 
Windham  March  Term,  1791. 

Doty  v.  Whittlesey. 
Chancery  relieves  against  accidents,  and  will  lengthen  the  term 
of  a  foreclosure. 

Petition  in  chancery  —  showing  that  on  the  3d  day  of 
April  A.  D.  1790,  he  purchased  a  home  lot  of  A.  Hamlin, 
which  lot  was  mortgaged  to  David  Whittlesey,  for  a  debt  said 
Hamlin  owed  him,  whereby  it  became  his  duty  to  pay  said 
Whittlesey;  that  in  February  A.  D.  1790,  said  Whittlesey 
procured  a  decree  in  chancery,  that  unless  the  money  due  on 
the  mortgage  from  said  Hamlin  to  him,  was  paid  by  the  1st 
of  July  A.  D.  1790,  the  equity  of  redemption  should  be 
foreclosed;  that  he  had  paid  a  part  of  said  money  before  the 
1st  of  July;  that  in  going  after  the  remainder  of  the  money, 
he  was  taken  sick,  and  thereby  prevented  returning  until 
the  10th  of  said  July,  when  he  offered  the  money  and  said 
Whittlesey  refused  it;  and  on  the  16th  he  tendered  him 
£45  9s.  there  being  only  £43  due,  and  said  Whittlesey  re- 
fused to  acx»ept  it  and  insisted  on  £103  more.  Praying  that 
said  foreclosure  may  be  opened,  and  that  said  Whittlesey, 
upon  his  paying  or  tendering  the  remainder  of  said  sum,  be 
compelled  to  release  said  premises  to  him  in  a  reasonable  time. 

Upon  hearing  the  petition,  the  court  found  the  facts  to  be 
true  and  granted  the  petition,  and  pass  a  decree  accordingly; 
and  that  said  Whittlesey  pay  the  cost. 

Butler  v.  Catling. 
A  parol  agreement  cannot  operate  to  defeat  a  deed. 
A  respondent  is  not  obliged  to  disclose  anything  that  is  Irrelevant, 

or  that  will  impeach  him  of  a  crime. 
A  petitioner  may  not  impeach  by  other  proof,  the  testimony  of 

the  respondent,  to  whom  he  has  appealed,  for  a  disclosure  of  the , 

truth  on  oath. 

Petition  in  chancery  —  showing  that  in  an  action  of  debt 
on  book  he  recovered  a  judgment  against  Nathaniel  Bruce 
by  default  for  £200,  for  which  he  had  execution,  and  levied 
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it  on  land  which  belonged  to  said  Nathaniel,  he  having  no 
other  property;  that  said  Catling  had  a  clear  deed  of  said 
land  upon  record,  previous  to  his  levy;  that  said  deed  is  only  a 
pledge  to  secure  to  said  Catling  a  debt  for  less  than  the  value 
of  said  land;  that  there  is  an  agreement  or  defeasance  given 
by  said  Catling  to  said  Bruce,  which  lies  in  the  private  knowl- 
edge of  said  Catling,  that  upon  said  N"athaniers  paying  said 
Catling  his  debt,  he  should  reconvey  said  land  to  said 
Nathaniel;  and  prays  that  said  Catling  may  be  examined  upon 
oath,  touching  said  agreement  and  defeasance,  he  haviag  no 
proof  otherwise  of  said  transaction;  and  having  tendered  to 
liim  £30  in  lawful  money,  and  £30  in  state  bills,  which  is  in 
full  of  the  debt  due  to  said  Catling,  he  prays  said  Catling 
may  be  decreed  to  release  said  land  to  him,  etc.  Also  he 
agreed  to  waive  any  forfeiture  which  might  be  incurred  by 
-said  transaction. 

Catling  appeared  and  was  sworn;  and  declared  that  he  had 
given  said  Nathaniel  no  obligation  or  defeasance,  whereby 
he  was  holden  to  reconvey  said  lands  upon  any  terms  what- 
ever; but  that  said  deed  was  an  absolute  deed,  as  it  imported 
to  be. 

Question  by  Butler  —  Was  there  no  parol  agreement  to 
that  effect?  This  question  was  objected  to,  as  the  answer, 
if  in  the  affirmative,  would  be  irrelevant;  for  no  parol  agree- 
ment can  control  or  defeat  a  deed.  By  the  court  —  The 
question  is  improper. 

Second  question  put  to  the  court  was  —  Whether  Catling 
was  obliged  to  disclose  any  circumstances  of  fraud  relative 
to  said  deed?  By  the  court  —  He  is  not;  for  there  is  no  such 
allegation  in  the  petition. 

Third  question  —  Whether  the  petitioner  may  introduce 
other  evidence  to  show  that  said  Catling  had  told  a  different 
story?  By  the  court  —  He  may  not;  for  he  has  appealed  to 
Catling's  conscience  and  put  his  cause  upon  his  testimony; 
and  it  is  not  competent  for  him  to  impeach  it  or  help  it  out 
by  the  testimony  of  others. 
Petition  negatived. 
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Perkins  et  al.,  Ajdmiaistrators,  v.  Kent,  Executor. 


Thompson  v.  Church. 

In  a  prosecution  for  a  private  assault,  the  general  character  may 
not  be  inquired  after,  in  order  to  establish  the  fact. 

PsosEcuTioN  qui  tarn  for  a  private  assault,  brought  upon 
the  statute.    Issue  to  the  jury. 

The  plaintiff  offered  evidence  to  prove  that  said  Church's 
general  character  was  that  of  a  malicious  quarrelflome  man; 
which  was  objected  to,  and  by  the  court  not  admitted.  The 
general  character  is  not  in  issue;  the  business  of  the  court  is 
to  try  the  case  and  not  the  man;  and  a  very  bad  man  may  have 
a  very  righteous  cause. 
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Perkins  etal..  Administrators  of  William  Pitkin,  Esq. 
V.  Elihu  Kent,  Executor  of  the  Last  Will  and  Testa- 
ment OF  Samuel  Kent. 

Length  of  time  with  other  circumstances  presumptive  evidence 
that  a  note  is  paid. 

Action  on  note  dated  in  A.  D.  1765,  given  by  said  Samuel 
to  said  William,  for  £140  payable  on  demand,  without  interest. 
Plea  of  full  payment,  made  by  said  Samuel  deceased.  Issue 
to  the  jury. 

The  facts  upon  the  evidence  were  —  That  said  Samuel  died 
in  October  A.  D.  1772,  possessed  of  a  plentiful  estate;  that 
said  William  died  in  A.  D.  1789,  near  seventeen  years  after, 
without  ever  calling  upon  the  defendant  for  pay  upon  said 
note,  or  informing  him  that  he  had  such  a  note.  Pease  and 
Burbanks  testified  that  at  a  certain  time  they  heard  said  Pitkin 
say,  he  knew  not  what  said  note  was  given  for,  and  offered  it 
to  said  Burbanks  without  any  consideration. 

The  defendant  offered  to  give  evidence,  that  said  note  was 
given  for  an  indemnity  in  a  certain  ease,  and  that  said  Wil- 
liam had  been  indemnified;  which  was  objected  to,  and  by  the 
court  not  admitted;  the  note  must  speak  for  itself. 

The  jury  found  a  verdict  for  the  defendant,  which  was 
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accepted  by  the  court,  upon  the  ground  of  presumption  that 
gaid  note  was  satisfied. 

Allen  v.  Vining. 

Justice's  Jurisdiction  in  trials  confined  to  his  own  town. 
The  issue  put  must  be  answered. 

Errob  to  reverse  a  judgment  of  Justice  Collins,  in  an 
action  qui  tartly  Vining  v.  Allen,  for  damage  done  in  the 
night  season.  The  justice  belonged  to  Enfield,  tbe  parties  to 
East  Windsor,  and  lie  facts  were  committed  in  East  Windsor, 
and  there  were  justices  in  East  Windsor  who  could  judge 
between  the  parties.  The  justice  gave  judgment  that  ha^/ing 
heard  the  evidences  and  pleas,  he  is  of  opinion  that  the  de- 
fendant render  to  the  plaintiff  the  sum  of  £1  6s.  9d.  lawful 
money  damages  and  his  cost 

Errors  assigned  —  1st.  That  the  justice  belonged  to  Enfield, 
the  parties  to  East  Windsor,  and  the  facts  were  done  in  East 
Windsor,  where  there  were  justices  that  could  judge  between 
the  parties.  2d.  That  the  justice  had  not  found  the  defend- 
ant guilty. 

Judgment  —  Manifest  error,  on  both,  points.  See  Mary 
Scovel  V.  Smith,  determined  at  Fairfield  last  August  Term. 

Corsa  &  Bull  v.  Nichols. 
In  a  petition  for  a  new  trial  for  mispleading;  if  the  petitioner 
alleges,  that  he  ought  to  have  set  up  other  facts,  he  must  show 
that  he.  can  prove  them;  but  if  he  says  he  ought  to  have 
traversed  the  plea  of  the  adverse  party  and  that  it  could  not 
be  proved,  it  is  sufficient. 

Petition  for  a  new  trial  in  an  action  on  a  note  brought  by 
them  against  said  Nichok,  in  which  he  plead  a  special  plea  in 
bar;  to  which  the  plaintiffs  made  an  insufficient  reply;  which, 
was  demurred  to;  and  judgment  —  That  the  reply  was  in- 
sufficient. Alleging  that  they  had  misplead;  and  that  they 
ought  to  have  traversed  the  plea  in  bar,  as  it  was  not  true,  nor 
could  the  defendant  have  proved  it. 

Plea  in  abatement  —  That  the  petition  does  not  contain 
sufficient  reason  for  granting  a  new  trial;  that  it  does  not  go 
far  enough,  in  that  they  have  not  stated  how  they  could  sup- 
port their  new  reply.      Demurrer. 
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By  the  Court.  The  plea  is  insufficient.  The  plaintiffs 
have  said  all  that  they  could  say,  upon  the  ground  the  peti- 
tion goes.  They  say  there  is  no  truth  in  the  plea  in  bar,  and 
that  the  defendant  cannot  prove  it.  Whereas  had  the  plain- 
tiffs stated  a  new  and  different  reply,  such  as  they  ought  to 
have  made,  that  would  avoid  the  defendant's  plea;  in  that 
case  they  must  have  shown,  not  only,  that  it  was  sufficient  in 
point  of  substance,  but  that  the  reply  was  true  in  fact  and 
also  how  they  could  prove  it. 

Same  point  was  adjudged  at  Windham  in  March  A.  D. 
17Y3;  Stores  brought  a  petition  for  a  new  trial,  in  an  action 
Ilovey  V.  him,  for  mispleading,  and  stated  how  he  ought  to 
have  plead,  but  did  not  show  how  he  could  avail  himself  of 
the  new  plea,  or  that  he  could  prove  it;  for  this  cause  the 
petition  wa?  negatived. 

Austin  v.  IlAXcnET. 
In  an  action  of  ejectment  the  doings  of  freeholders  not  evidence. 

Action  of  ejectment.  Issue  to  tho  jury.  By  the  court  — 
It  has  been  long  since  settled,  that  the  doings  of  freeholders 
cannot  be  given  in  evidence  to  the  jury.  See  Humphrey  v. 
Pison,  and  Eay  v.  Tomlinson,  ante. 

Temple  v.  Belding. 
Interest  upon  a  book  debt  contracted  in  New  York  not  allowed. 

Action  of  debt  on  book.  Issue  to  the  court.  Interest 
is  claimed  by  the  plaintiff  upon  two  grounds,  1st.  The  debt 
was  contracted  in  Xew  York  and  by  the  custom  of  merchants, 
interest  is  allowed  there.     2d.  That  it  is  just  and  reasonable. 

By  the  Court.  Xot  allowed.  See  Smith  v.  Purdy,  and 
Brown  v.  Hinman,  ante. 

Stilmax  v.  Lydia  IIosMEii,  Admixistkatrix  of  T.  Hosmek. 

The  bondsman  for  the  plaintiflP  to  appeal  his  cause,  is  liable  for 
the  cost  the  defendant  recovers  in  the  action. 

Scire  Facias,  declaring  that  Silas  Dean,  late  deceased, 
brought  his  action  of  debt  on  book  against  said  Stilman,  which 
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cause  said  Dean  appealed  to  the  Superior  Court,  and  Titua 
Hosmer,  Esq.  aforesaid  gave  bond  upon  the  appeal;  that  said 
cause  was  put  to  auditors,  and  before  the  Superior  Court 
holden  at  Hartford  in  September  A.  D.  1789,  he  recovered 
judgment  upon  the  return  of  said  auditors,  against  said  Dean, 
for  the  sum  of  £13  debt  and  for  cost  £24;  that  he  immediately 
took  out  execution  on  said  judgment  for  the  sums  contained 
therein,  which  was  duly  returned  7ion  est  inventus ^  and  that 
said  Dean  had  avoided,  etc.  praying  for  judgment  against 
said  Lydia  for  the  sum  in  said  execution  and  the  cost. 

Plea  —  That  before  the  return  of  said  execution,  viz.  on 
the  23d  of  September  A.  D.  1789,  said  Dean  died.  This 
plea  was  demurred  to. 

Judgment  —  That  the  plea  is  insufficient,  and  for  the 
plaintiff  to  recover  £24  damages,  being  only  the  cost,  which 
the  death  of  said  Dean  could  not  affect;  as  no  return  of 
non  est  inventus  was  necessary  to  subject  the  bondsman  for 
the  plaintiff  to  the  cost. 

The  same  point  was  adjudged  at  the  adjourned  Superior 
Court,  holden  at  Windham,  in  December  A.  D.  1783,  upon  a 
seire  facias  brought  by  the  County  Treasurer  v.  Bissel,  upon 
a  bond  given  for  one  Bobbin.  The  plaintiff,  at  praying  out 
his  writ,  set  forth  the  bond,  judgment  of  court  and  execution, 
and  a  commitment  of  Bobbin  to  gaol  thereon,  praying  for 
judgment  against  the  bail;  to  this  declaration  a  demurrer  was 
given,  and  judgment  that  the  declaration  was  sufficient;  for 
upon  such  bond  nothing  will  excuse  the  bondsman  but  actual 
payment  of  the  cost;  and  a  bond  for  the  plaintiff  upon  the 
appeal  of  his  cause  is  within  the  same  reason  and  within  the 
same  law,  as  to  cost. 

TsTicHOLS  V.  Shaw. 

It  is  necessary  to  entitle  the  City  Court  to  jurisdiction,  that  it 

appear  that  one  of  the  parties  belong  to  the  city. 
Snlts  are  to  be  brought  to  the  next  court  or  they  will  abate. 

Errob  against  a  judgment  of  the  City  Court,  in  an  action 
of  debt  by  book,  Shaw  v.  Nichols,  in  which  was  an  averment 
that  said  debt  was  contracted  in  said  city  of  Hartford;  but 
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neither  the  plaintiff  or  defendant  were  described  as  belonging 
to  said  city;  and  that  said  writ  waa  dated  the  19th  of  March 
and  made  returnable  to  the  City  Court  on  the  second  Tuesday 
of  May  then  next;  which  overleaped  the  City  Court  holden 
on  the  second  Tuesday  of  April.  The  above  matters  were 
assigned  for  error. 

Judgment  —  Manifest  error  on  both  points. 
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Fitch  v.  Ripley. 

An  action  upon  a  note  for  money,  is  appealable,  notwithstanding 
it  hath  two  subscribing  witnesses,  if  either  or  both,  are  dead, 
or  become  interested. 

Ebrob  to  reverse  a  judgment  of  the  County  Court,  in  an 
action  brought  by  Ripley  v.  Fitch,  on  a  note  for  £200,  which 
had  two  subscribing  witnesses,  one  of  whom  was  dead.  The 
County  Court  denied  an  appeal,  because  the  note  was  for 
money  only  and  had  two  subscribing  witnesses. 

Error  assigned  —  That  an  appeal  ought  to  have  been  al- 
lowed, as  one  of  the  witnesses  was  dead  said  note  was  not  nor 
could  be  vouched  by  two  witnesses. 

Judgment  —  Manifest  error.  This  point  was  decided  in. 
the  Supreme  Court  of  Errors,  May  last,  in  the  case  of  Barker 
V.  Coit;  where  one  of  the  subscribing  witnesses  became  in- 
terested by  the  death  of  the  promisee,  it  was  determined  that 
an. appeal  lay. 

Williams  v.  Fitch,  Sheriff  of  New  Haven  County.  . 

In  taking  of  depositions,  although  the  adverse  party  lives  more  than 
twenty  miles  from  the  place  of  caption,  if  he  has  a  known  attor- 
ney, liying  within,  twenty  miles  he  must  be  notified. 

Action  for  the  escape  of  Charles  Hall  from  gaol.  Issue  to 
the  jury. 

•  Fitch  offered  depositions  taten  at  New  Haven,  without 
notice  to  the  plaintiff,  who  lived  at  Pomfret,  eighty  miles  disr 
tant,  or  to  D.  Dagget,  Epq.  the  plaintiff's  known  agent  and 
attorney,  who  then  was  dwelling  and  residing  at  New  Haven, 
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within  twenty  miles  of  the  place  of  caption:  Which  were 
objected  to  for  that  reason;  and  by  the  court,  adjudged  not 
admissible;  an  opportunity  to  cross-examine  a  witness  is  very 
important  to  a  party,  and  he  may  not  be  deprived  of  it,  but 
by  absolute  necessity,  or  some  positive  law. 

The  statute  is,  that  for  certain  reasons  which  are  enumerated 
in  the  preamble,  depositions  may  be  taken  out  of  court,  "  So 
as  a  notification,  with  reasonable  time,  be  first  made  out  and 
delivered  to  the  adverse  party  (if  within  twenty  miles  of  tlie 
place)  or  left  at  the  place  of  his  dwelling,  etc.  to  be  present 
at  the  time  of  taking  such  affidavit,  if  he  thinks  fit.''  Now 
it  is  clearly  within  the  reason  and  equity  of  the  statute,  that 
where  the  party  lives  more  than  twenty  miles  from  the  place 
of  caption  and  has  a  known  agent  or  attorney  living  within 
twenty  miles,  that  such  agent  or  attorney  should  be  notified; 
and  this  has  long  been  the  established  construction,  with  re- 
spect to  depositions  taken  out  of  this  state.  Kirby's  Reports, 
1,  Whiting,  etc.  v.  Jewel,  etc. 

Staniford  v.  Henry  Dewit,  John  Dewit  et  al. 

Cbanceiy  will  not  sustain  a  suit  where  there  Is  adequate  remedy 
at  law. 

Petition  in  chancery;  stating,  that  in  A.  D.  1781,  the  peti- 
tioner and  said  Henry,  John  and  Bela  Elderkin,  entered  into 
partnership  in  trade,  the  said  Henry  to  be  responsible  for 
said  John;  that  they  traded  largely  and  much  property  was 
acquired  thereby;  that  said  Henry  had  got  a  greater  share  of 
said  company's  interest  into  his  hands,  than  belonged  to  him; 
and  that  said  company  was  indebted  to  him  the  petitioner 
a  large  sum,  and  that  their  accounts  had  never  been  settled; 
and  praying,  that  said  Henry  be  obliged  to  account  for  the 
property  he  has  in  his  hands;  that  said  accounts  be  liquidated 
and  settled;  and  that  the  court  would  order  and  decrfee,  what 
shall  be  found  to  be  right  and  just  among  all  the  copartners. 

Plea  in  abatement  —  That  the  petitioner  had  an  adequate 
remedy  at  law,  by  an  action  of  account. 
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Judgment  —  Plea  sufficient.  Nothing  appears  from  the 
stating  in  the  petition,  but  what  the  petitioner's  remedy  at 
law  is  completely  adequate. 

Smith  v.  Simons. 
A  writing  which  for  a  valuable  consideration,  grants  liberty  to 
flow  a  man's  lands  for  a  number  of  years,  is  a  lease  within  the 
meaning  of  the  law,  and  must  be  recorded. 

Action  for  erecting  a  mill-dam  on  the  west  line  of  the 
plaintifiPs  land,  across  a  stream  of  water,  and  flowing  his 
meadow. 

Plea  —  Xot  guilty.  Issue  to  the  court.  The  plaintiff 
proved  his  declaration. 

The  defendant  then  offered  in  evidence  a  writing  imder 
the  hand  and  seal  of  Flint,  the  original  proprietor  of  said 
land,  executed  in  A.  D.  1755;  whereby,  for  the  consideration 
of  £5,  he  granted  to  those  under  whom  the  defendant  claims, 
liberty  of  flowing  said  land  twelve  years  without  restriction, 
and  for  eighty  years  in  the  winter  half  of  the  year;  viz.  from 
the  15th  of  November  to  the  15th  of  May  annually.  This 
writing  was  not  recorded. 

The  question  put  to  the  court  —  Whether  this  writing  is  a 
lease  which  the  law  requires  should  be  recorded,  or  only  a 
license? 

By  the  Couet.  It  is  a  lease,  and  without  being  recorded 
i?  void  as  to  purchasers.  Judgment  —  That  the  defendant 
is  guilty. 

Holton  v.  Euggles. 

A  party  hath  no  right  to  appeal  from  a  judgment  which  Is  in  his 
favor. 

Action  of  ejectment;  to  which  a  special  plea  was  given. 
The  plaintiff  demurred  to  a  part,  and  traversed  a  part;  the 
defendant  joined  the  demurrer,  and  an  issue  upon  the  traverse 
was  closed  to  the  jury:  The  demurrer  was  heard,  and  judg- 
ment for  the  plaintiff;  the  issue  was  not  tried  nor  any  judg- 
ment upon  it  for  damages,  etc.  The  plaintiff  appealed  the 
cause;  and  now  the  defendant  plead  in  abatement  of  the 
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appeal,  that  there  was  no  judgment  rendered  in  the  County 
Court,  from  which  the  plaintilf  had  right  to  appeal  j  it  being 
in  his  favor  80  far  as  it  went. 

Judgment  —  Plea  sufficient;  a  party  hath  no  right  to  ap- 
peal from  a  judgment  which  is  in  his  favor. 

Spalding  v.  Dunlap. 

Action  of  account  for  a  certain  note  given  by  Abraham 
Shepard,  for  £100,  in  the  name  and  favor  of  the  plaintiff, 
which  the  defendant  received  to  account  for. 

Plea  —  That  the  defendant  is  not  bailiff,  and  receiver  of 
the  plaintiff,  etc.  Issue  to  the  court.  The  note  appeared 
to  be  a  note  given  to  the  selectmen  of  the  town  to  and  for 
the  use  and  benefit  of  the  plaintiff  by  name.  The  question 
was,  whether  this  proved  the  issue. 

Judgment  —  That  the  defendant  is  bailiff  and  receiver  to 
the  plaintiff,  and  that  he  do  account.  The  interest  is  the 
plaintiff^s,  and  a  recovery  by  the  plaintiff  will  bo  pleadable 
in  bar  of  any  action,  the  selectmen  may  bring  for  the  same 
cause  in  their  names. 

Spalding  v.  Felch. 

If  a  female  ^ve  a  discharge  of  aU  demands  for  maintenance  of  a 
child,  of  which  she  Is  pregnant;  and  afterwards  It  turns  out,  that 
she  was  pregnant  with  two,  the  discharge  will  bar  her  remedy. 

Ebbob  to  r3ver8e  a  judgment  of  the  County  Court  in  a 
prosecution  for  maintenance  of  a  pair  of  twins. 

Defendant  plead  in  bar  —  That  on  the  10th  of  March,  the 
plaintiff  agreed  with  John  Adams,  to  accept  £36  lawful  money 
in  full  satisfaction,  for  the  maintenance  of  the  child  with 
which  she  was  then  pregnant;  and  to  discharge  him  and  all 
other  peiBons  therefrom;  and  the  said  Adams  paid  the  said 
Sila  £36  lawful  money,  which  she  accepted;  and  thereupon, 
and  in  consideration  thereof  she  made  and  executed  the  follow- 
ing discharge  in  writing,  viz.  Know  all  men  by  these  pres- 
ents, that  I  Sila  Spalding  have  this  day  received  by  the  hand 
of  John  Adams  £36,  for  and  on  account  of  the  maintenance 
and  support  of  a  child  of  which  I  am  now  pregnant,  in  con- 
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sideration  whereof,  I  do  acquit,  exonerate,  and  fully  and 
absolutely  discharge  the  father  of  said  child,  of  which  I  am 
now  pregnant,  of  any  demands  1  have  against  him;  and 
any  other  person,  shall  have  right  to  plead  this  discharge,  who 
shall  be  prosecuted  in  my  name,  for  or  on  account  of  said 
child:  Dated,  March  10th,  A.  1).  1791,  Sila  Spalding. 
Whereby  the  defendant  is  fully  and  absolutely  discharged 
from  all  demands  of  the  plaintiff  on  account  of  said  child. 

Plaintiff  replied  —  That  said  discharge  was  obtained  before 
said  children  were  bom,  and  before  she  knew  she  was  preg- 
nant with  more  than  one  child;  when  in  fact  she  was  pr^nant 
with  two  children  who  have  since  been  bom  of  her  body 
alive;  and  thereupon  says  she  ought  not  to  be  barred  without 
that,  that  she  received  of  said  Adams,  said  £36  in  full  satis- 
faction of  all  demands,  she  could,  or  might  have  upon  him^ 
and  every  other  person  on  account  of  her  pregnancy;  and 
without  that,  that  she  executed  said  discharge  to  and  for  the 
use  of  said  Adams,  and  every  other  person  who  might  be 
prosecuted  on  that  account. 

The  defendant  affirmed  over  his  plea,  and  joined  issue  ta 
the  court.  The  court  found  the  issue  in  favor  of  the  defend- 
ant, and  gave  judgment  for  his  cost. 

Errors  assigned  —  That  the  plea  in  bar  is  insufficient,  how- 
ever the  issue  in  fact  might  be;  for  that  it  is  a  general  dis- 
charge of  every  body,  and  not  given  to  the  defendant:  The 
minds  of  the  parties  did  not  meet  in  giving  and  receiving  it; 
and  not  being  plead  by  way  of  accord  and  satisfaction  but  as  a 
discharge,  it  extends  to  one  child  only;  whereas  the  suit  is  for 
maintenance  of  two. 

By  the  Court.  There  is  nothing  erroneous  in  the  judg- 
ment complained  of;  in  such  settlements  the  parties  always 
run  a  risk;  had  the  children  been  still-born,  the  money  could 
not  have  been  recovered  back;  and  as  the  terms  of  the  dis- 
charge are  comprehensive  enough  to  take  in  everybody  she 
should  accuse,  and  especially  the  father;  and  she  having? 
charged  the  defendant  with  being  the  father,  he  hath  right  to 
take  benefit  of  it,  and  she  cannot  say  the  discharge  shall  not 
extend  to  him. 
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HUNTIKGTON    V.    RiPLEY    ET    AL.,    COMMITTEE    OF  THE    FiBSr 

ISociETY  IN  Windham. 

Eyery  reasonable  construction  Is  to  be  adopted  in  support  of  a 
verdict. 

Ebrob  to  reverse  a  judgment  of  the  County  Court  in  an 
action  brought  by  the  plaintiff  against  said  committee;  de- 
claringy  that  he  was  a  sober  dissenter  from  the  established 
church  in  the  first  society  in  Windham,  and  belonged  to  a 
society  of  congr^ationalistB  in  said  society;  that  he  attended 
public  worship  there,  and  contributed  his  proportion  towards 
its  support;  and  procured  and  lodged  a  certificate  with  the 
clerk  of  said  first  society,  more  than  three  years  since,  of 
his  thus  having  dissented:  Which  certificate  was  accepted 
in  legal  society^s  meeting  on  the  27th  of  November  A.  D. 
1786;  and  said  society  voted  to  excuse  him  from  paying  taxes 
for  the  support  of  the  ministry  in  said  first  society;  yet  the 
defendants  not  ignorant  of  the  premises,  inserted  his  name 
in  a  certain  rate-bill,  made  upon  the  liat  of  A.  D.  1787,  and 
annexed  thereto  the  sum  of  18s-4r.  lawful  money,  as  his  pro- 
portion of  said  tax;  which  was  for  the  sole  purpose  of  support- 
ing the  ministTy  in  said  first  society,  and  caused  the  same  to 
be  collected  of  him  to  his  damage  £12. 

Plea  in  bar  —  That  on  the  16th  of  October  A.  D.  1740,  it 
was  voted  in  said  first  society,  that  the  salary  granted  to  the 
Rev.  Mr.  White,  should  be  annually  paid  him,  and  that 
the  committee  for  the  time  being  should  annually  assess  the 
inhabitants  accordingly;  that  on  the  12th  of  November  A.  D. 
1764,  it  was  voted  and  agreed  in  legal  society  meeting  of  said 
first  society,  that  Mr.  White's  annual  salary  should  be  £100 
to  be  paid  on  the  Ist  of  November  in  each  year,  so  long  as 
he  should  continue  in  the  work  of  the  ministry;  and  that  the 
committee  for  the  time  being  should  annually  make  out  a  rate 
to  pay  him;  that  the  defendants  being  a  committee  of  said 
first  society,  did  make  a  rate  in  A.  D.  1788,  upon  the  list 
in  A.  D.  1787,  and  included  the  plaintifPs  name  therein  as 
is  alleged  in  his  declaration;  that  in  the  limits  of  said  first 
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society,  there  hath,  not  been  formed,  nor  hath  there  existed, 
nor  doth  there  now  exist,  any  distinct  or  sejJarate  church  or 
congregation  in  which  public  worship  is  regularly  maintained, 
according  to  the  intent  of  the  law,  to  which  the  plaintiff  had 
adhered  and  paid. 

The  plaintiff  replied  —  That  there  hath  and  doth  exist  in 
said  first  society  a  separate  church  and  congregation,  to  which 
he  hath  and  doth  adhere  and  pay.     Issue  to  the  jury. 

The  jury  found  that  there  hath  not  been  formed  or  existing, 
nor  is  there  now  existing,  any  separate  or  distinct  church  or 
society  of  separates,  in  said  first  society,  composed  and  sup- 
plied with  a  gospel  minister  in  manner  as  the  law  requires, 
to  which  the  plaintiff  has  adhered,  and  that  he  has  there  con- 
tributed his  proportion  in  manner  and  form  as  the  plaintiff 
in  his  reply  has  alleged,  and  found  for  the  defendants  their 
cost 

Motion  in  arrest  —  1st.  It  doth  not  appear  that  there  was 
any  vote  of  the  society  laying  a  tax  on  the  list  of  A.  D.  1787. 
2d.  That  the  issue  is  immaterial.  3d.  That  the  verdict  does 
not  answer  the  issue,  and  is  contradictory  and  repugnant,  and 
finds  part  of  the  issue  in  favor  of  the  defendants,  and  part  in 
favor  of  the  plaintiff.  This  motion  was  adjudged  to  be  in- 
sufficient, and  judgment  rendered  for  the  defendants. 

Errors  assigned  —  That  the  County  Court  ought  to  have 
judged  said  motion  in  arrest  sufficient. 

Judgment  of  this  court  —  That  there  is  nothing  erroneous 
in  the  judgment  complained  of.  The  vote  of  said  society  in 
A.  D.  1764,  was  a  sufficient  authority  to  the  committee  to 
make  the  rate.  The  issue  is  a  material  issue,  and  the  jury 
have  found  it  substantially  in  favor  of  the  defendants;  every 
reasonable  construction  is  to  be  made  in  support  of  a  verdict. 
Adopting  this  rule  the  supposed  repugnancy  will  vanish  and 
the  verdict  will  read  thus;  the  jury  find  that  there  is  no  such 
separate  church  or  society  existing,  etc.  to  which  he  has 
adhered,  and  hath  contributed  his  proportion,  etc.  Which 
directly  negates  the  facts  affirmed  by  the  plaintiff  in,  his  jeply, 
and  traversed  by  the  defendants. 
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CeOCKER  V.  Fox  ET  UX. 
Action  of  waste  lies  against  tenant  In  dower. 

AonoN  of  waste,  declaring,  that  the  plaintiff  was  seized 
of  the  reversion  of  a  certain  tract  of  land  in  fee,  described 
in  the  declaration,  ^of  which  the  defendants  were  tenants  in 
dower  in  right  of  the  wife,  for  her  life;  that  she  had  cut  and 
destroyed  the  timber  and  wood  standing  upon  said  land,  and 
committed  waste  to  the  disinheriting  and  damage  of  the  plain- 
tiff, etc. 

Plea  —  Not  guilty.  Issue  to  the  juiy.  The  jury  found 
for  the  plaintiff,  and  £20  damages. 

Motion  in  arrest  —  That  the  declaration  is  insufficient,  not 
being  maintainable  against  tenant  in  dower. 

Judgment  —  That  the  motion  is  insufficient,  and  for  the 
plaintiff  to  recover.  This  point  was  decided  at  Fairfield, 
August  A.  D.  1772,  upon  a  demurrer  to  the  declaration  in  an 
action  of  waste,  brought  against  tenant  for  life. 

Exception  —  That  this  action  was  given  in  England  by 
the  Statute  of  Marlbridge,  62  Hen.  3d,  which  does  not  ex- 
tend here.  To  which  it  was  answered,  that  true  said  statute 
does  not  extend  here;  yet  it  is  reasonable  there  should  be  a 
remedy  in  such  cases,  for  the  reversioner  to  recover  his  dam- 
ages, and  that  reason  was  universal  and  ought  to  govern  here. 
Judgment  —  Declaration  sufficient.  See  Bose  v.  Hays, 
action  of  waste  against  tenant  by  the  curtesy.  New  Haven, 
January  Term,  A.  D.  1791. 

Caeew  and  Town  of  Norwich  v.  Howard. 

The  court  will  not  arrest  a  verdict  which  Is  In  favor  of  a  town, 
on  a  motion  of  the  town,  because  some  of  the  Jurors  were 
related  to  some  of  the  inhabitants. 

Verdict  for  the  plaintiffs  last  court,  and  £13  damages, 
with  which  the  plaintiffs  were  dissatisfied;  and  moved  in 
arrest  of  jud^ent,  that  Ebenezer  Backus  one  of  the  jurors 
who  triied  said  cause,  was  and  is  father  to  Ebenezer  Backus 
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of  said  Norwicli,  who  is  one  of  the  plaintiffs.  The  fact  was 
admitted  by  the  defendant;  yet  he  says,  that  said  connection 
was  in  the  knowledge  of  the  plaintiffs  when  the  jiuy  were 
impaneled,  and  they  made  no  objection  to  said  jurymen. 

Judgment  —  That  the  motion  is  insufficient,  and  that  the 
plaintiff  recover;  the  Town  of  Norwich  is  the  plaintiff  to 
whom  the  juryman  was  not  related;  his  being  related  to  some 
of  the  members  that  compose  the  coi;poration,  ia  a  good 
challenge  to  the  favor.  The  partiality  in  this  case  was  in 
favor  of  the  plaintiffs;  and  if  the  plaintiffs  would  not  suggest 
it  when  the  jury  were  impaneled,  they  may  not  afterwards 
take  advantage  of  it  in  arrest,  especially  when  it  appears  to 
have  been  in  their  knowledge,  at  the  time  the  jury  were  im- 
paneled. 

Mason  v.  Rogers. 

A  deed,  under  certain  circumstances  given  prior  to  the  debt  of  the 
creditor  will  be  deemed  fraudulent 

Action  of  ejectment  for  a  tract  of  land.  Plea  not  guilty. 
Issue  to  the  jury. 

The  plaintiff's  title  was  the  levy  of  an  execution  against 
Samuel  Rogers,  father  of  said  Isaiah,  miade  in  November  A. 
D.  1790,  and  was  for  a  debt  contracted  in  October  A.  D.  1789. 

The  defendant  set  up  title  under  a  deed  from  said  Samuel 
Rogers,  executed  in  May  A.  D.  1789,  and  recorded;  the  con- 
sideration was,  three  £60  notes  payable  in  cattle,  one  in  four 
years,  one  in  six  years,  and  one  in  eight  years,  all  without 
interest.  The  father  was  much  in  debt,  when  he  gave  the 
deed  to  his  son  Isaiah;  and  after  giving  the  deed  remained  in 
possession,  used  and  improved  the  land  as  before,  and  let 
it  to  his  son  upon  shares:  There  was  nothing  to  make  the 
plaintiff  suspect  that  the  father  had  conveyed  it  away  at  the 
time  of  contracting  the  debt,  or  even  to  induce  him  to  look  at 
the  record.  The  circumstances  of  fraud  were  very  strong 
against  the  deed,  the  whole  transaction  appeared  to  be  a  mere 
trust  between  the  father  and  the  son,  to  secure  the  estate  for 
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the  benefit  of  the  father.     The  juiy  found  a  verdict  for  the 
plaintiff,  which  was  accepted  by  the  court 

The  question  of  law  which  came  up  in  this  case  was  — 
Whether,  as  the  son's  deed  was  several  months  prior  to  the 
plaintiff's  debt,  it  was  fraudulent  as  to  him,  whatever  it  might 
be  as  to  other  creditors  who  were  such,  at  the  date  of  the  deed. 
It  is  evident  that  this  piece  of  land  was  so  conducted  with  by 
both  father  and  son,  as  to  make  the  plaintiff  believe  it  was 
the  father's,  and  was  the  principal  ground  upon  which  the 
plaintiff  gave  credit  to  the  father:  the  deed  being  clearly 
fraudulent  as  to  the  creditora  of  the  father;  the  land  ought 
to  be  applied  in  discharge  of  the  credit  it  had  gained,  by 
means  of  the  false  colors  held  out  by  both  father  and  son. 

Davidson  v.  Davidsok. 
Obst  taxed  against  a  minor  In  an  appeal  from  probate. 

AxPHEUs  Davidson  a  minor  by  his  guardian,  appealed 
from  an  order  of  the  Court  of  Probate  making  certain  allow- 
ances to  the  widow  the  appellee.  The  decree  of  the  court 
was  affirmed,  and  cost  taxed  against  the  minor,  as  the  appeal 
was  taken  in  his  name. 

Sed  querej  if  it  ought  not  to  have  been  against  the  guar- 
dian, who  controls  the  minor,  and  then  it  might  be  allowed 
or  not  in  hig  account  against  the  minor,  as  it  should  appear  to 
the  Court  of  Probate  to  be  reasonable  or  not. 

hosfobd  et  al.,  society's  committee  in  marlborough,  v. 

Lord. 

Dissenters  from  the  churches  and  societies,  must  pay  the  debts 
of  the  society,  Incurred  before  they  went  off  from  them.. 

Error  to  reverse  a  judgment  of  a  justice,  in  an  action 
brought  by  said  Lord  against  said  committee,  declaring  that 
on  the  1st  of  April  A.  D.  1787  he  dissented  from  the  church 
and  congregation  in  the  society  in  Marlborough  and  joined 
himself  to  the  Episcopal  church  in  Chatham;    that  he  has 
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ever  since  attended  the  public  worship  with  said  Episcopal 
cliurch  and  contributed  his  proportion  towards  its  support; 
and  before  the  2d  of  January  A.  D.  1788,  he  obtained  from 
Nathaniel  Comwell,  warden  and  clerk  of  said  Episcopal 
church,  a  certificate  thereof  aud  lodged  the  same  on  said  2d 
of  January  A.  D.  1788,  with  the  clerk  of  said  society  in 
Marlborough,  and  that  the  defendants  being  a  society's  com- 
mittee of  said  Marlborough,  for  the  year  A.  D.  1788,  and  not 
being  ignorant  of  the  matters  aforesaid,  did  make  a  rate  of 
four  pence  on  the  pound,  upon  the  list  of  the  inhabitants  of 
said  Marlborough,  which  was  given  in,  in  the  year  A.  D.  1787, 
including  the  plaintiff's  list,  which  was  £156  10s.  3d.;  and  in 
said  bill  inserted  the  plaintiff's  name  with  the  sum  of  £2  lis. 
8d.  annexed;  and  have  caused  the  same  to  be  collected  of 
the  plaintiff,  without  law  and  right;  for  that  no  such  tax  was 
granted  by  said  society  of  Marlborough,  or  in  any  otherwise; 
damage  £ 

Plea  in  bar — That  Mr.  David  Huntington  in  A.  D.  1787 
was,  and  for  many  years  before  had  been  and  still  is,  the 
minister  of  said  Congregational  church  in  said  Marlborough, 
i-egularly  ordained  and  settled;  and  that  said  society  cove- 
nanted and  agreed  to  give  him  £90  per  annum  for  his  salary; 
and  that  on  the  27th  of  December  A.  D.  1787,  the  plaintiff 
being  an  inhabitant  of  and  belonging  to  said  society,  at  a 
legal  society  meeting  held  in  said  society,  voted  and  granted 
the  sum  of  £90  to  said  Mr.  Huntington  for  the  year  A.  D. 
1787,  and  appointed  the  defendants  a  committee  to  make 
said  rate,  etc.  which  they  did  and  caused  it  to  be  collected. 
To  which  plea  the  plaintiff  demurred.  The  justice  gave 
judgment  that  said  plea  was  insufficient,  and  for  the  plaintiff 
to  recover. 

Erroi*  assigned  —  Tliat  said  plea  ought  to  have  been  judged 
sufficient. 

Judgment  —  That  there  is  manifest  error  in  the  judgment 
complained  of;  because  the  tax  is  for  a  debt  which  had  been 
incurred  before  the  defendant  dissented  from  the  society  in 
said  Marlborough. 
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Curtice  v.  Scovel. 
A  judgment  entered  by  confession  on  an  arbitration  note  for  £20 
conditioned  to  perform  an  award,  Is  yoid. 

Wbtt  of  Ebrob,  complaining  of  a  judgment  of  a  justice 
upon  a  note  for  £20^  entered  upon  the  confession  of  said 
Curtice,  in  favor  of  said  Scovel,  in  words  following,  viz. 
September  lltli  A.  D.  1790  at  a  court  holden  in  said  Col- 
chester, Joseph  Isham,  jr.  justice  of  the  peace  for  New 
London  county  present,  appeared  David  Scovel  of  said  Col- 
chester, Joseph  laham,  jr.  justice  of  the  peace  for  New 
said  James  should  confess  a  judgment  against  himself  for  the 
sum  of  £20  lawful  money,  due  to  the  said  David  by  note 
dated  September  11th  A.  D.  1790,  and  accordingly  said 
James  did  confess  judgment  for  the  sum  due  on  said  note  to 
the  said  David;  thereupon  it  is  considered  by  the  court,  that 
said  David  should  recover  of  said  James  the  sum  of  £20 
lawful  money  debt  and  that  execution  issue  accordingly. 
Execution  granted  September  14th  A.  D.  1790;  which  note 
is  in  the  words  following,  viz.  For  value  received  I  promise 
to  pay  David  Scovel  £20  lawful  money  on  demand,  Septem- 
ber 11th  1790,  James  Curtice;  that  said  justice  has  granted  an 
alias  execution  on  said  judgment,  dated  26th  of  February 
A.  D.  1791,  on  which  is  indorsed,  that  the  sum  of  £1  5s.  9d. 
is  canceled  by  the  award  of  arbitrators.  And  the  plaintiff 
says  that  said  note  was  executed  and  said  judgment  rendered 
thereon,  for  the  sole  purpose  of  obliging  the  said  James  to 
abide  the  award  of  said  Justice  Isham  and  Mr.  William  Hub- 
bard, arbitrators  between  the  parties,  and  is  without  the  juris- 
diction of  said  justice  and  void:  that  no  sum  was  then  settled 
and  agreed  to  be  due,  but  the  whole  was  subject  to  a  future 
contingency,  viz.  the  award  of  said  arbitrators,  and  by  this 
means  a  party  would  be  without  remedy  in  the  law  let  the 
arbitrators  be  ever  so  corrupt,  or  the  award  ever  so  erroneous 
and  mistaken  in  point  of  law  or  fact;  that  said  arbitrators  did 
not  proceed  according  to  their  submission,  but  admitted  illegal 
evidence  in  said  cause,  etc.  wherefore  and  for  other  reasons 
apparent  in  the  record  the  plaintiff  in  error  prays  said  erro- 
neous judgment  may  be  reversed,  annulled  and  set  aside. 
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This  writ  of  error  was  directed  by  the  chief  judge  of  the 
Superior  Court,  who  signed  it,  to  John  Francis  of  Wethers- 
field  to  serve  and  return,  etc.  And  the  said  John  Francis 
gave  bond  for  the  plaintiff  at  the  praying  out  of  said  writ 
that  he  should  prosecute  the  same,  etc.  and  said  writ  was 
served  on  the  defendant  in  error  by  said  John  Francis. 

To  which  the  defendant  in  error  plead  in  abatement,  that 
said  John  Francis,  to  whom  this  writ  is  directed,  as  an  in- 
different person  to  serve,  and  by  whom  only  it  was  served,  was 
bondsman  for  the  plaintiff  at  the  praying  out  of  said  writ  and 
thereby  he  became  interested  in.  said  cause,  so  that  by  law  he 
had  not  right  to  serve  it.    Demurrer  to  the  plea. 

Judgment  —  That  the  plea  is  insufficient;  that  it  had  been 
an  immemorial  practice  for  sheriffs,  etc.  to  give  bonds  for 
plaintiffs  at  praying  out  of  their  writs,  and  their  service  of 
them  ever  been  held  good.  See  Town  of  Windham  v.  Town 
of  Hampton,  March  Term,  A.  D.  1790.  If  there  is  any  irreg- 
ularity or  defect  in  the  service,  advantage  may  be  taken  of  it; 
but  here  is  no  complaint  but  what  the  service  and  return  is 
well  and  properiy  made. 

The  defendant  in  error  then  plead  specially  and  traversed 
all  the  irregularities  in  the  proceedings  of  said  arbitrators, 
complained  of  in  the  writ  of  error;  to  which  the  plaintiff 
demurred.  i 

Judgment  of  the  court  —  That  the  plea  is  insufficient  and 
that  the  judgment  complained  of  is  manifestly  erroneous. 

By  the  Coubt.  Arbitration  notes,  or  notes  given  to  bind  a 
party  to  abide  an  award  of  arbitrators  are  not  notes  for  the 
payment  of  money  only  —  consequently  it  is  now  settled  by  a 
series  of  uniform  decisions,  that  such  notes  although  vouched 
by  two  witnesses,  if  for  more  than  £4  are  not  within  the  juris- 
diction of  a  single  minister  of  justice  to  try;  if  for  more  than 
£20  they  are  appealable  to  the  Superior  Court.  Such  notes 
therefore  are  not  evidence  of  a  subsisting  debt,  and  such  was 
the  note  in  the  present  case,  made  and  delivered  into  the  hands 
of  the  justice,  who  was  one  of  said  arbitrators,  with  the  plain- 
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tiff's  confession  upon  it;  not  that  there  was  then  anything  due 
upon  the  note,  but  it  was  for  the  sum  which  should  thereafter 
become  due  by  the  award  of  said  arbitrators,  if  anything 
should  be  found  against  him. 

This  is  not  such  a  debt,  nor  such  a  confession  of  a  debt,  as  the 
statute  contemplates  and  authorizes  a  justice  to  mate  a  record 
of.  The  whole  proceedings  are  coram  non  judice^  and  void. 
Besides  it  is  an  illegal  method  to  prevent  a  party  from  getting 
redressed  at  law  against  an  award,  however  corrupt  and 
erroneous  it  may  be. 

CUBTICE  V.  BULKLEY. 

WjBtrr  OF  Error  to  reverse  a  judgment  of  a  justice,  entered 
up  upon  the  confession  of  said  Curtice  to  said  Bulkley,  upon 
a  note  in  all  respects  similar  to  the  preceding  cause  of  Curtice 
V.  Scovel,  and  judgment  the  same  as  in  that  case,  both  on  the 
abatement  and  the  merits. 

The  case  of  Sage  v.  Eichards  adjudged  at  New  Haven  ad- 
journed Superior  Court,  December  A.  D.  1770  was  —  Sage 
executed  five  £20  notes  to  Eichards  to  oblige  him  to  abide  the 
award  certain  arbitrators  shoiJd  make  in  a  controversy  sub- 
mitted to  them.  He  confessed  judgment  upon  each  of  said 
notes  for  £20  debt,  with  cost  allowed  to  be  one  shilling,  and 
lodged  them  with  said  arbitrators,  to  oblige  him  to  perform 
the  award. 

Error  assigned  was  —  That  the  justice  had  no  right  to  re- 
ceive and  enter  up  judgment  upon  said  note  by  the  confession 
of  said  Sage  as  aforesaid. 

Plea  —  Nothing  erroneous. 

Judgment  —  Manifest  error.  As  the  court  did  not  give 
reasons  in  writing  at  this  time,  I  am  unable  to  state  them; 
but  presume  the  same  reasons  governed  the  court  as  in  the 
preceding  cases. 
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LoBD  V.  Marvin  et  al.,  Society's  Committee  of  the 
North  Society  in  Lyme. 

CJoDscientious  dissenters,   liable   to   be  taxed,   for   debts  incurred 
before  they  dissented. 

Error  to  reverse  a  judgment  of  the  County  Court  in  an 
action  brought  by  said  Lord  v.  said  Marvin,  etc.;  declaring, 
that  for  eight  years  last  passed  he  belonged  to  a  church  and 
society  of  Congregatidnalists:  That  on  the  14th  of  April,  A.  D. 
1788,  he  obtained  from  said  church  a  certificate,  that  he  be- 
longed to  their  church,  attended  and  contributed  his  propor- 
tion for  its  support,  and  lodged  said  certificate  with  the  clerk 
of  said  north  society;  that  said  north  society  at  their  legal 
meeting  holden  on  the  14th  of  September  A.  D.  1789,  voted 
a  tax  of  six  pence  on  the  pound  upon  the  list  of  A.  D.  1788, 
which  was  appropriated  to  ministerial  purposes;  that  the  de- 
fendants being  a  committee  of  said  society,  made  up  a  rate^ 
bill,  and  therein  included  the  plaintiff's  name  with  forty-eight 
shillings  annexed  as  his  proportion  to  pay;  and  for  payment 
of  which  they  caused  a  certain  cow  worth  £7  to  be  levied  upon, 
taken  and  sold.  Damage  £30.  Writ  dated  24th  January 
A.  D.  1791. 

Defendants  plead  in  bar  —  That  said  tax  was  laid  to  pay  the 
arrears  of  salary  due  to  Mr.  Beckwith  their  former  minister, 
who  was  dismissed  from  them  in  December  A.  D.  1785,  at 
which  time  and  fof  maiiy  yeans  before  the  plaintiff  was  an  in- 
habitant and  belonged  to  said  society. 

Plaintiff  replied  —  That  the  sum  agreed  to  be  paid  to  Mr. 
Beckwith,  was  by  voluntary  composition;  that  the  tax  laid 
would  raise  a  much  greater  sum.    Demurrer  to  the  reply. 

Judgment  —  That  the  reply  is  insufficient. 

Error  assigned  —  That  it  ought  to  have  been  adjudged  suffi- 
cient; and  now  the  judgment  of  the  County  Court  is  affirmed. 
It  appears  by  the  pleadings,  that  the  tax  was  laid  to  pay  a  debt 
incurred  while  the  plaintiff  belonged  to  said  society. 
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Pbidb  V.  Peters. 
witnesses  interested  in  tlie  question  are  not  admitted  to  testify. 

Action  of  asmvipMt,  declaring  that  he  was  owner  of  one- 
eighth  of  a  certain  sloop  of  the  value  of  £18  16s.;  that  the 
defendant  sold  his  eighth  part  of  said  sloop  and  received  the 
money  for  the  plaintiff's  use,  and  in  consideration  thereof  the 
defendant  assumed  and  promised,  etc.  Plea — NoiidSSumpsiL 
Issue  to  the  cx)urt. 

Upon  the  evidence  it  appeared,  that  this  vessel  was  seized 
for  being  concerned  in  the  illicit  trade;  Peters  was  the 
libellant,  Colonel  Halsey  was  the  proctor  that  prosecuted. 
Pride  and  one  Clark  were  improved  as  witnesses;  the  vessel 
was  condemned  to  Peters  upon  his  libel,  and  he  sold  the  half 
of  her  for  £75,  and  received  the  money.  It  further  appeared 
that  there  was  a  special  honorary  agreement  between  them, 
that  the  plaintiif,  Halsey  and  said  Clark  should  share  one- 
eighth  of  the  net  proceeds,  when  sold. 

Judgment  —  That  the  defendant  did  not  assume  and 
promise.  It  is  clear  that  neither  the  vessel  when  sold,  or  the 
money  when  received  for  it,  were  the  plaintiff's  —  and  if  the 
plaintiff  has  any  remedy  it  must  be  by  a  special  action  of  the 
case,  founded  upon  the  particular  agreement. 

Colonel  Halsey  and*  said  Clark  were  offered  as  witnesses,  and 
it  appearing  that  they  had  similar  claims  against  the  defend- 
ant, depending  on  the  same  facts,  were  not  admitted. 

Peck  v.  State. 

On  a  petition  for  a  new  trial  in  a  criminal  prosecution  on  the 
ground  of  new  evidence,  and  before  Judgment  the  cause  was 
tentlnned,  the  prisoner  in  snch  case  admitted  to  bail. 

PBTPnoN  for  a  new  trial,  stating  that  the  petitioner  was 
prosecuted  and  convicted  by  verdict  of  the  jury  before  this 
court  for  counterfeiting  certain  pieces  of  coined  money;  that 
thereupon  he  was  taken  into  custody  and  committed  to  gaol; 
that  he  was  surprised  with  the  testimony  of  some  witnesses 
respecting  certain  facts  which  took  place  at  Glastenbury;  also 
with  the  testimony  of  Jacklin,  a  negro  man,  upon  which  the 
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jury  convicted  him;  that  he  is  able  by  certain  new  testimony 
to  explain  the  testimony  of  the  witnesses  from  Glastenbnry; 
also  to  prove  that  the  character  of  said  Jacklinj  negro  man,  is 
bad  in  point  of  truth  and  veracity,  an.d  prays  for  a  new  trial. 
The  court  received  the  petition  and  continued  it;  judgment 
not  being  made  up  against  him,  hei  was  admitted  to  bail. 

Holmes  v.   Williams  &  Craby. 

In  the  construction  of  a  will  the  intent  of  a  testator  is  to  govern 
when  consistent  with  the  policy  of  the  law,  and  the  intent  is 
ordinarily  to  be  taken  from  the  words  of  the  will. 

Appeal  from  an  order  of  the  Court  of  Ptobate,  in  refusing 
to  appoint  freeholders  to  distribute  a  part  of  the  estate  of 
William  Wheeler  Sr.  deceased,  to  his  six  sons-in-law  and  their 
heirs. 

The  case  was  as  follows,  viz.  William  Wheeler,  Sr.  was 
seized  of  said  premises,  and  on  the  13th  of  August  A.  D.  1747 
made  his  will  and  devised  as  follows,  viz.  I  give  and  bequeath 
to  my  grandson  William  Wheeler  the  farm  I  now  live  on,  with 
the  buildings,  bounded  as  follows,  viz.  [bounds  it  out]  to  him 
my  said  grandson,  his  heirs  and  assigns  forever;  upon  con- 
dition he  pays  to  my  granddaughter  Hannah  Wheeler  £200 
old  tenor  bills,  when  he  arrives  to  full  age;  but  in  case  my 
grandson  William  dies  without  issue  lawfully  begotten  of  his 
body,  then  I  give  said  land,  houses,  etc.  to  my  six  sons-in-law, 
and  my  granddaughter  Hannah  Wheeler,  to  be  equally 
divided  between  them.  And  wills  that  the  remainder  of  his 
estate  should  be  shared  by  his  six  sons-in-law,  in  equal  propor- 
tions, etc. 

William  the  grandson  survived  the  testator,  arrived  to  full 
age,  and  paid  the  granddaughter  Hannah  her  legacy  of  £200 
and  entered  and  took  possession  of  the  estate.  And  afterwards 
by  deed  of  bargain  and  sale  with  covenants  of  seisin  and 
warranty,  sold  200  acres  of  said  land  to  said  Williams,  one  of 
the  sons-in-law  for  £800;  the  residue  of  said  farm  given  him  as 
aforesaid,  he  sold  in  like  manner  to  said  Orary,  another 
son-in-law.  for  the  sum  of  £1,100  lawful  money:  That 
William  Wheeler  the  grandson  was  dead  without  issue  of  hia 
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body;  and  said  Hannah  the  granddaughter  and  all  the  sons-in- 
law,  except  said  Williams  and  Crary,  died  before  William  the 
grandson;  and  Holmes  the  appellant  is  a  son  of  one  of  the 
deceased  sons-in-law. 

The  question  was  —  What  estate  William  the  grandson  had 
ID  the  lands  devised  to  him.  Whether  a  fee-simple  absolute, 
or  a  fee  conditional,  defeasible  upon  his  dying  at  any  period 
of  his  life  without  issue.  If  the  latter,  then  there  is  no  ques- 
tion but  what  it  would  go  to  the  sons-in-law  and  their  heiis,  by 
force  of  the  will.  If  the  former,  then  the  Court  of  Probate 
has  done  right,  and  the  estate  is  well  vested  in  the  grantees  of 
the  grandson  said  Williams  and  Crary. 

The  court  are  of  opinion  —  That  William  the  grandson  had 
an  absolute  fee  vested  in  him,  and  affirm  the  doings  of  the 
Court  of  Probate, 

It  is  an  agreed  principle  of  law  as  well  aa  of  reason,  that  in 
the  construction  of  wills,  the  intent  of  the  testator  is  to  govern, 
provided  his  intent  is  consistent  with  the  general  policy  of  the 
law;  and  that  his  intent  is  to  be  collected  from  the  will.  1st. 
It  is  evident  from  the  will,  that  William  the  grandson  was  the 
principal  object  of  the  testator's  bounty;  and  that  the  testator 
intended  him  a  benefit  at  all  events,  by  this  devise.  2d.  To 
make  a  provision  for  his  granddaughter  Hannah,  out  of  the 
interest  given  to  his  grandson.  And  3d.  That  none  of  his 
estate  should  be  left  intestate. 

Now  if,  after  he  had  given  this  estate  to  his  grandson  and 
his  heirs,  upon  condition  of  his  paying  his  granddaughter  her 
legacy,  on  his  arriving  to  full  age,  he  had  said  no  more  in  the 
event  of  his  grandson's  dying  before  he  arrived  of  age,  all  his 
purposes  would  have  been  defeated;  the  grandson  would  have 
taken  nothing;  this  part  of  his  interest  would  have  been  in- 
testate, and  his  granddaughter  not  have  been  provided  for. 
Also  further  contemplating,  that  in  case  his  grandson  should 
thus  die  before  he  comes  of  age,  and  leave  lawful  issue  of  his 
body,  it  might  be  a  doubt  whether  such  issue  could  take  the 
estate  and  perform  the  condition.     To  guard  against  and  to 


334  NEW  LONDON  COUNTY, 

Holmes  v.  Williams  et  al. 

obviate  all  these  difficulties  which  might  arise,  he  adds  the 
following  clause;  but  in  case  my  grandson  dies  without  issue, 
«tc.  then  I  give,  etc. 

The  question  upon  this  case  is  —  What  time,  dying  with- 
out issue  refers  to,  whether  to  any  time  indiscriminately,  or  to 
the  time  before  he  arrived  of  age. 

The  court  are  of  opinion  —  That  it  refers  to  the  latter  only; 
ior  the  following  reasons:  1st.  The  words  taken  in  connection 
with  what  precedes  and  follows  evidently  carry  that  meaning. 
2d.  It  was  not  necessary  they  should  extend  beyond  that 
period  in  order  to  answer  the  purposes  of  the  will,  for  upon  the 
^andson's  arriving  of  age  and  paying  the  legacy,  the  estate 
would  become  vested  in  him,  and  the  granddaughter  be  pro- 
Tided  for,  and  no  part  of  his  interest  be  left  intestate.  3d.  If 
it  refers  to  any  time  indiscriminately,  then,  if  the  grandson 
should  be  so  unfortunate  as  never  to  have  lawful  iasue,  he 
could  never  call  the  estate  his  own,  could  never  dispose  of  it 
let  him  live  ever  so  long;  which  would  be  a  disadvantage  and 
an  embarrassment  to  him  that  could  never  have  been  the  in- 
tention of  a  benevolent  grandfather  to  bring  upon  a  favorite 
grandson,  whom  he  designed  to  advance  in  life.  4th.  The 
legacy  was  a  gross  sum  ordered  to  be  paid  upon  his  arriving 
•of  age.  In  case  the  grandson  had  died  immediately  after  pay- 
ment, that  which  was  intended  for  his  benefit  would  have  been 
to  his  disadvantage;  for  the  £200  would  have  been  paid  out  of 
his  estate,  without  having  any  opportunity  to  reimburse  it 
from  the  estate  devised  to  him.  The  obvious  intent  of  the 
testator,  collectible  from  the  will  is,  as  though  he  had  said, 
that  in  case  his  grandson  William  died  without  issue  lawfully 
begotten  of  his  body,  before  he  arrived  to  full  age,  that  then 
the  estate  should  go  to  the  six  sons-in-law  and  the  said  SLannah, 
etc. 

This  judgment  of  the  Superior  Court  was  reversed  in  the 
Supreme  Court  of  Errors,  in  June,  A.  D.  1795,  for  the  follow- 
ing reasons,  viz. 
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Ebbob  to  reverse  a  judgment  of  the  Superior  Court  holden 
at  New  liondon  on  the  fourth  Tuesday  of  September  A.  D. 
1791,  aflinning  the  decree  of  a  Court  of  Probate  at  New 
London,  holden  on  the  7th  day  of  Februaiy  1791.  Judg- 
ment of  the  Superior  Court  reveraed,  and  the  reasons  for  re- 
versal, and  the  state  of  the  case,  as  follows. 

William  Wheeler  the  elder  being  seized  in  fee  of  certain 
lands  and  tenements,  on  the  13th  of  August  in  A.  D.  1747, 
devised  the  same  in  the  following  words,  viz.  To  my  grandson 
William  Wheeler  his  heirs  and  assigns  forever,  on  condition, 
he  pay  to  my  granddaughter  Hannah  WTieeler  £200  old 
tenor  bills,  when  he  arrives  at  lawful  age;  but  in  case  said 
William  dies  without  issue  lawfully  begotten  of  his  body,  then 
I  give  said  lands  and  house  to  my  six  sons-in-law  and  my  grand- 
daughter Hannah  Wheeler,  to  be  equally  divided  between 
them.  It  ought  to  be  noted  also,  that  in  other  parts  of  the 
will  he  devises  lands  to  four  of  hia  sons-in-law  mentioning 
them  by  name,  ajad  their  wives,  to  hold  in  some  instances  to 
the  son-in-law  and  his  wife  their  heirs  and  assigns;  and  in 
others  to  the  son-in-law  his  heirs  and  assigns  forever.  The 
testator  died  soon  after  making  the  will  aforesaid,  and  the  same 
was  duly  proved  and  approved,  and  William  Wheeler  the 
younger  went  into  possession  of  the  lands  devised  to  him,  and 
when  he  arrived  at  full  age  he  paid  the  legacy  to  said  Hannah; 
and  for  a  valuable  consideration  sold  said  lands  to  William 
Williams  and  Nathan  Orary,  two  of  said  sons-in-law,  who  went 
into  possession  of  the  same.  William  Wheeler  the  younger 
after  having  thus  sold  the  lands  died  without  leaving  any  issue, 
and  without  ever  having  had  any  issue;  four  of  the  six  sons-in- 
law,  to  whom  said  lands  were  given  after  the  death  of  William 
Wheeler  the  younger,  as  also  Hannah  Wheeler  died  before 
him:  And  the  plaintiffs  in  error  being  heirs  of  those  deceased 
sons-in-law,  as  well  as  of  William  Wheeler  the  elder,  moved 
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the  aforesaid  Court  of  Probate  for  a  distribution  of  these  lands 
as  parts  of  the  estate  of  William  Wheeler  the  elder,  according 
to  his  will.  The  Court  of  Probate  n^atived  the  motion;  and 
they  appealed  to  the  Superior  Court,  and  the  Superior  Court 
aflSrmed  the  decree  of  the  Court  of  Probate  as  mentioned 
above.  The  defendants  in  error  are  the  two  surviving  sons-in- 
law,  and  the  purchasers  under  William  the  younger;  all  the 
above  facts  appear,  and  the  reasons  given  for  the  appeal  and 
the  pleadings. 

The  question  before  the  court  involves  three  points  —  1st 
Whether  the  limitation  to  the  sons-in-law,  and  to  Hannah 
Wheeler  be  in  point  of  law  good;  or  whether  it  be  not  too 
remote  being  to  take  effect  after  the  death  of  William  the 
younger  without  issue  of  his  body,  and  therefore  not  good. 
2d.  Whether  the  sale  of  these  lands  by  William  Wheeler  the 
younger  will  prevent  the  limitation  from  taking  effect?  3d. 
What  kind  of  estate  (if  any)  had  the  sons-in-law  and  Hannah 
Wheeler  in  these  lands  by  virtue  of  the  limitation  in  said  wiU, 
that  is  to  say,  whether  the  limitation  over  to  them  was  as  an 
estate  for  life  or  in  fee? 

It  is  agreed  on  all  hands  if  the  testator  meant  and  it  be  the 
fair  construction  of  the  words  he  made  use  of,  that  the  sons-in- 
law  should  have  the  estate,  after  an  indefinite  failure  of  issue 
of  William  the  younger  that  the  limitation  of  them  is  void. 
Such  a  limitation  would  tend  to  create  a  perpetuity,  and  in 
point  of  law  would  be,  and  in  point  of  sound  reason  ought  to 
be  void :  But  if  it  be  his  meaning,  and  be  also  the  construc- 
tion of  his  words,  that  the  limitation  should  take  effect  in  case 
William  Wheeler  the  younger  should  die  leaving  no  issue,  at 
the  time  of  his  death;  under  such  circumstances  the  limitation 
by  the  laws  of  England  would  be  good;  and  there  can  be  no 
reason  given  why  it  should  not  be  good  in  this  state;  that  this 
is  the  grammatical  construction  of  the  words  in  the  will  can- 
not be  doubted;  a  legal  construction  however  is  contended  for 
in  contradistinction  to  a  grammatical  one,  viz.  that  a  dying 
without  issue,  means  not,  leaving  no  issue  at  the  time  of  his 
death;  but  means  a  failure  of  issue  at  any  time,  be  it  ever  so 
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remote  after  the  death:  Agreeably  to  this  construction  waa 
determined  the  case  of  Dormer  v.  Beauclerk,  2  Atkins,  308 ; 
and  the  case  of  Saltern  v.  Saltern,  in  2  Atkins,  376;  case  of 
the  Attorney-General  v.  Hind,  1  Brown,  170;  and  the  case  of 
Bigose  V.  Kinsley,  1  Brown,  178.  And  in  giving  his  opinion 
in  the  last  case  Lord  Thnrlow  says,  to  call  a  dying  without 
leaving  issue,-  the  natural  sense  of  dying  without  issue,  is 
against  all  the  cases;  and  yet  the  same  Lord  Thurlow  says  in 
giving  the  same  opinion,  that  the  grammatical  construction  of 
the  words,  dying  without  issue,  is  a  dying  without  issue  living 
at  the  time  of  his  death,  and  that  is  the  sense  in  general  of 
those  who  use  the  words.  And  in  giving  his  opinion  in  the 
case  of  the  Attorney-General  against  Hind,  he  says,  alluding 
to  the  construction  he  thought  himself  bound  to  put  upon  the 
words  dying  without  issue  or  without  heirs  —  "I  am  sorry  the 
judges  have  thought  themselves  bound  to  construe  wills  con- 
trary to  their  own  opinion  of  the  intent;  the  words  if  construed 
here  otherwise  than  they  have  usually  been,  would  overturn 
the  rules  of  construction,  though  not  the  rules  of  law;  if  they 
have  been  always  held  to  mean  a  distant  dying  without  issue 
and  it  should  now  be  held  otherwise,  it  will  shake  the  rules  of 
property,"  etc.  Lord  Hardwick  also  in  Dormer  v.  Beauclerk, 
says,  "  There  was  no  doubt  about  the  intention  of  the  testator, 
but  thought  himself  bound  to  make  a  decree  contrary  to  that 
intention,  because  the  legal  import  of  words  is  different  from 
a  natural  one." 

In  1  Salk.  225,  where  the  words  of  the  will  were  to  B.  and 
the  heirs  of  his  body,  and  if  B.  should  die  without  issue  living, 
then  to  C.  the  limitation  was  holden  to  be  good:  In  1  Eqt. 
Abridg.  where  the  words  were,  not  having  issue  of  the  body, 
then  living,  then  to  D.  to  go  over  to  D.  for  the  residue  of  the 
term,  this  limitation  to  D.  was  holden  to  be  good:  In  3 
Atk.  282,  the  testator  willed  and  devised,  if  he  should  leave 
no  legitimate  son  or  daughter,  who  should  leave  any  child  be- 
hind them,  that  0.  should  have  the  estate  both  real  and  per- 
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Bonal,  etc.  and  the  limitation  to  C.  was  decreed  to  be  good. 
It  is  said  by  Lord  Harconrt  in  1  Peere  Williams,  199,  (though 
it  is  an  obiter  opinion)  that  a  dying  without  issue  shall  be  taken 
according  to  common  parlance,  viz.  Issue  living  at  the  death. 
"  On  a  devise  of  a  term  for  years  to  a  son  by  name  Henry 
for  his  life  and  no  longer,  and  after  his  death,  to  such  of  the 
issue  of  the  said  Henry  as  Henry  by  his  will  should  appoint; 
and  in  case  Henry  should  die  without  issue,  then  to  his  brother 
Albenus  for  the  residue  of  the  time '' —  it  was  determined  by 
Lord  Chancellor  Parker  in  1  Peere  Williams,  432,  that  the 
devise  over  to  Albenus  was  good,  and  that  the  words  dying 
without  issue,  or  should  die  without  issue  should  be  taken  in 
the  vulgar  sense;  he  observes  however,  "That  there  was  a 
great  diversity  betwixt  a  devise  of  a  freehold  for  life,  to  A. 
and  if  A.  dies  without  issue  then  to  B.  and  a  devise  of  a  term 
in  the  same  words,  because  the  words  (if  A.  dies  without  issue) 
in  case  of  an  inheritance,  are  inserted  in  favor  of  the  issue,  and 
to  let  ixi  the  issue,  after  the  death  of  the  father;  but  in  case  of 
a  term,  these  words  cannot  have  such  effect,  for  the  father 
takes  the  whole,  which  on  his  death  will  not  go  to  his  issue, 
but  will  belong  to  the  executors."  The  same  observation  he 
also  makes  afterwards  in  page  667  of  the  same  book  in.  giving 
his  opinion  in  the  cause  Target  v.  Gaunt  —  it  was  determined 
in  the  case  of  Hughes  v.  Sayer,  in  1  Peero  Williams,  534, 
where  C.  having  two  nephews  A.  and  B.  devised  the  surplus  of 
his  personal  estate  to  them,  "  and  if  either  of  them  should  die 
^vithout  children,  then  to  the  survivor; "  that  dying  without 
children  then  living,  because  the  immediate  limitation  over 
was  to  the  surviving  devisee.  So  in  chancery  proceeding  528, 
where  A.  devised  portions  to  his  four  children,  payable  at  their 
respective  ages  of  twenty-one  or  marriage,  and  in  case  any  of 
them  should  die  before  the  time  of  payment  or  without  issue, 
then  his  or  their  portion  to  go  to  the  survivor  or  survivors,  and 
hi?  heirs;  the  same  construction  was  given  to  the  words  dying 
without  issue.       In  the  1  Peere  Williams,  563,  where  the 
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teetator  gave  his  personal  estate  to  his  wife,  and  made  her 
executrix,  provided,  that  if  she  should  die  without  issue  by 
the  testator,  then  after  her  decease,  a  remainder  over,  the  re- 
mainder over  was  held  to  be  good.  In  3  Peere  Williams, 
258,  where  the  words  "  without  leaving  issue,"  were  made  use 
of:  In  2  Atk.  642,  where  the  expressions  were,  leaving  no 
heirs  of  his  body:  In  1  Peere  Williams,  664,  where  the  ex- 
pressions were,  leave  no  issue  of  their  respective  bodies;  and  in 
3  Dum.  143,  where  the  expressions  were,  leaving  no  issue 
behind  him:  In  all  these  cases  the  words  were  understood 
according  to  their  natural  import,  and  the  remainders  over 
were  held  to  be  good,  and  those  both  in  real  and  personal 
estates. 

The  case  is  stated  in  Feame  on  Remainders,  page  368,  and  is 
as  follow-?;  "  W.  0.  left  and  bequeathed  unto  his  daughter  and 
only  child,  all  his  worldly  substance,  lands,  stock,  and  debts, 
and  household  goods,  provided  she  married  by  the  consent  of 
Ilia  executors  therein  mentioned:  But  in  case  she  married 
without  tlio  consent  of  his  executors,  she  was  to  have  only 
twenty  cows  and  a  horse  for  her  whole  fortune;  and  after 
naming  A.  and  B.  his  executors,  he  appointed  that  in  case  his 
said  daughter  should  die  without  issue,  all  his  substance  should 
return  back  to  his  executors,  to  be  distributed,  as  he  should 
thereafter  direct.  And  lastly,  in  case  his  daughter  should 
marry  -without  consent  or  die  without  issue,  he  appointed  that 
all  liig  said  substance,  etc.  should  return  back  to  his  executors, 
to  be  by  them  distributed  in  manner  following,  viz.  to  his 
nephew  J.  D.  £100;  to  H.  G.  £60;  to  each  of  his  executoia 
aforesaid  £50;  to  his  daughter  twenty  cows  and  a  horse  only; 
and  the  remainder  to  be  equally  divided  among  the  children  of 
his  sister  E.  F. 

"  The  question  was  —  Whether  the  limitation  over  of  the 
personal  estate  after  the  death  of  the  testator's  daughter  with- 
out issue,  was  good. 

"  The  Court  of  Chancery  in  Ireland  held  it  was;  and  their 
decree  was  confirmed  by  the  House  of  Lords  here,  upon  the 
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opinion  of  the  judges,  that  the  bequest  over  was  to  take  effect 
on  the  death  of  the  daughter,  without  issue  then  living/' 

Thus  stands  the  case  as  decided  in  Westminster  Hall.  It  is 
very  probable,  if  the  question  was  to  come  up  now  as  a  new 
one  there,  the  judges  would  determine  according  to  the  natural 
and  grammatical  construction  of  the  words:  In  this  state 
where  the  policy  is  not  to  force  a  construction  to  favor  heirs, 
there  can  be  no  doubt,  what  the  true  construction,  of  dying 
without  issue  lawfully  begotten  of  his  body  ought  to  be;  the 
sense  is,  if  there  be  no  issue  living,  at  the  time  of  his  death,  the 
same  construction  ought  to  be  put  on  the  words  here,  as  was 
formerly  in  Great  Britain  put  on  them,  when  applied  to  per- 
sonal and  household  estate. 

As  to  the  second  question,  it  is  very  clear  that  the  testator 
did  not  intend,  the  sons-in-law  should  be  defeated  of  their  in- 
terest by  any  act  of  "William  Wheeler  the  younger,  in  case 
of  his  dying  without  issue;  it  would  be  very  unreasonable  that 
they  should  be  so  defeated,  and  on  the  foot  of  reason  only  we 
may  say  it  is  impossible,  to  be  sure,  if  any  interest  had  vested 
in  them  at  the  time  when  William  the  younger  sold  the  estate. 
And  that  an  interest,  and  a  descendible  one  to,  had  vested  in 
them,  is  clear  from  the  case  of  Marks  against  Marks,  in  1  Str. 
199,  as  well  as  from  other  authorities.  The  case  of  Pells  v. 
Brown  in  Oro.  James,  690,  is  decisive,  that  an  executory  de- 
vise cannot  be  prevented  or  destroyed  by  any  alteration  or 
sale  of  the  estate  out  of  which  or  after  which  it  is  limited; 
Feame  on  Remainders,  page  306,  also  lays  down  the  same 
principle:  And  we  are  of  opinion  that  the  €on&-in-law  took  by 
way  of  executory  devise;  that  is,  that  William  Wheeler  the 
younger  was  seized  in  fee  of  this  estate,  of  course  the  limita- 
tion to  the  sons-in-law  could  be  good,  but  by  executory  devise: 
Had  William  the  younger  been  tenant  in  tail,  there  could  have 
been  no  dispute  about  the  meaning  of  the  words,  dying  ivith- 
out  issue  of  the  hody,  because  in  such  case  a  limitation  over 
would  have  been  good  after  an  indefinite  failure  of  iasue:  But 
euppose  he  was  tenant  in  tail  he  could  not  defeat  the  re- 
mainderman by  executing  a  common  deed  of  bargain  and  sale 
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of  the  landfl,  but  the  conveyance  must  be  by  fine,  or  by  Buffer- 
ing a  common  recovery. 

It  is  now  to  be  considered  whether 'the  sons-in-law  took  an 
estate  in  fee,  or  only  an  estate  for  life;  it  being  once  de- 
termined that  the  technical  words  necessaiy  to  convey  a  fee 
in  a  deed,  are  not  necessary  to  convey  a  fee  in  a  will,  but  that 
the  intention  of  the  testator  is  principally  to  be  regarded  as  the 
rule  of  construction;  there  can  be  no  doubt  but  the  sons-in- 
law  as  well  as  Hannah  Wheeler  took  a  fee  a  descendible  in- 
terest, and  which  their  heirs  would  be  entitled  to  take,  if  they 
(the  sons-in-law  or  said  Hannah  Wheeler)  should  not  be  alive, 
at  the  death  of  the  grandson  without  issue  of  his  body:  If 
the  testator  intended  they  should  take  but  an  estate  for  life; 
Why  did  he  not  say  so,  in  so  many  words?  Why  is  he  totally 
silent  with  respect  to  this  estate,  after  the  death  of  the  tenants 
for  life?  If  they  are  so  to  be  construed;  Why  doth  the  testator 
say  that  this  estate  should  be  equally  divided  among  the  sons- 
in-law  and  said  Hannah  Wheeler,  if  they  each  were  to  have 
but  a  life  estate?  Because  if  one  or  more  of  the  devisees  should 
die  before  William  the  grandson,  it  could  not  be  equally 
divided  between  them  as  some  could  not  take.  Not  to  mention 
the  absurdity  of  giving  a  life  estate  to  these  uncles  of  the 
grandson,  to  take  effect  after  the  death  of  the  grandson,  who 
probably  would  outlive  them:  It  may  be  very  doubtful 
whether  the  modes  of  expression,  accompanied  with  the  other, 
circumstances  in  this  case,  would  not  be  sufficient  to  give  the 
sons-in-law  and  the  granddaughter  a  descendible  interest  even 
in  Great  Britain,  where  the  judges  are  so  hedged  in,  and 
fettered  with  technical  rules,  as  to  be  obliged  in  some  instances 
on  questions  of  this  sort,  to  decide  contrary  to  the  intent  of  the 
testator,  and  to  what  they  think  is  sound  sense;  but  let  us  see 
what  their  decisions  have  been. 

The  general  rule  there  is  —  That  it  is  not  necessary,  in 
order  to  convey  a  fee  by  a  devise,  that  the  words  "  to  him  and 
hie  heirs  forever,"  should  be  made  use  of,  as  in  a  deed;  but  a 
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devise  to  a  man  and  his  assigns,  to  a  man  and  hia  duldren,  to 
a  man  and  his  issue,  will  create  a  fee;  it  is  said  however  hj 
Lord  Chief  Justice  DeGrey,  in  3  Wilson,  418,  that  if  a 
testator  devises  his  lands  in  several  parcels  to  divers  persons, 
without  any  words  denoting  a  limitation,  the  devisees  will 
have  but  an  estate  for  life.  It  is  also  said  by  Lord  Mansfield, 
in  Doug.  734,  that  a  devise  of  all  a  man's  estate,  the  same 
lying  at  a  particular  place,  will  carry  but  an  estate  for  life; 
but  that  a  devise  of  all  a  man's  estate,  without  any  words  of 
limitation  at  all,  if  it  be  not  mentioned  where  it  lies,  will  carry 
a  fee. 

What  difference  there  is  in  these  several  instances  put,  it  is 
difficult  to  ascertain;  and  why  in  each  case  a  fee  would  not 
pasB)  no  solid  reason  can  be  given:  And  Lord  Mansfield  in 
giving  his  opinion  in  the  case  in  Doug,  above  cited,  plainly 
showed  what  rule  of  construction  he  thought  ought  to  have 
been  adopted,  had  it  been  a  new  question;  and  of  course  how 
he  would  have  decided  the  question  in  this  state;  his  words 
are,  "  I  verily  believe,  that  in  almost  every  case,  where  by  law 
a  general  devise  of  lands  is  reduced  to  an  estate  for  life,  the 
intent  of  the  testator  is  thwarted;  for  ordinary  people  do  not 
distinguish  between  real  and  personal  property.  The  rule  of 
law  however  is  established  and  certain,  that  express  limitaticm 
or  words  tantamount  are  necessary  to  pass  an  inheritance;  all 
my  estate,  or  all  my  interest,  will  do;  but  all  my  lands  lying 
in  such  a  place,  is  not  sufficient;  such  words  are  considered 
merely  as  descriptive  of  the  local  situation,  and  only  carry  an 
estate  for  life;  nor  are  words  tending  to  disinherit  the  heir-at- 
law,  sufficient  to  prevent  his  taking,  unless  the  estate  is  given 
to  somebody  else." 

In  personal  estates  common  sense  prevails  as  to  the  con- 
struction of  a  bequest;  in  real  estates  it  does  not,  and  prin- 
cipally because  it  is  the  policy  of  Great  Britain  to  keep  estates 
in  families  and  not  to  suffer  the  heir  to  be  disinh^ted,  as  is 
said  by  Lord  Mansfield,  but  by  express  limitation  or  words 
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tantamount;  no  such  policy  however  obtains  here;  all  the  heirs 
are  as  much  entitled  to  the  real  as  the  personal  estate,  but  in 
Great  Britain,  if  a  man  in  his  will  express  himself  thus,  "  I 
give  my  houses  to  A.  B.  to  pay  my  debts/'  those  words  carry 
a  fee.  So  a  devise  to  A.  B.  to  sell,  is  a  fee,  or  a  devise  oif 
houses  charged  with  debts,  which  takes  money  out  of  the 
pocket  of  the  devisee,  is  a  fee.  So  it  is  laid  down  by  Lord  Chief 
Justice  DeGrey,  ia  3  Wilson,  418  —  the  following  words 
were  determined  by  three  judges  against  Holt,  Chief  Justice, 
to  carry  a  fee,  as  reported  in  2  Lord  Kaymond,  832.  "I 
give  ratify  and  confirm  to  my  son  John  Billings  by  such 
time  and  term  for  years,  which  now  is  or  at  any  time  after  my 
decease  may  happen  to  be  in  my  power  to  dispose  of  in  what- 
soever I  hold  by  lease  of  J.  N.  and  I.  S.  and  also  the  house 
called  the  Bell  Tavern,  in  St.  Nicholas  lane,  together  with  the 
stable  thereunto  adjoining." 

And  Lord  Chancellor  Talbot,  a  man  of  excellent  sense  and 
a  very  sound  lawyer,  determined,  that  a  fee  was  carried  by  a 
will  worded  thus,  "As  to  my  temporal  estate  with  which  it 
has  pleased  God  to  bless  me,  I  dispose  of  the  same;  I  will  that 
my  debts  be  paid,"  after  which  he  disposed  of  several  pe- 
cuniary and  other  personal  legacies,  gave  four  shillings  per 
week  to  a  relation  for  her  life;  then  came  these  words  "  all  the 
rest  of  my  estate,  goods  and  chattels  whatsoever  real  and  per- 
sonal, I  give  to  my  beloved  wife  whom  I  make  executrix  "  — 
the  case  is  reported  in  3  Peere  Williams,  294-298;  and  the 
reporter  says  the  Lord  Chancellor  with  great  clearness,  de- 
creed that  all  the  real  estate  did  well  pass  by  the  will,  to  the 
testator's  wife  and  her  heirs;  then,  on  carefully  attending  to 
the  authorities  on  this  subject  in  Great  Britain,  and  their 
applicability  on  this  state,  as  well  as  to  the  plain  construction 
of  this  will  apart  from  all  authorities,  we  have  no  doubt  that 
the  three  propositions  or  questions  before  mentioned  are  with 
the  plaintiffs  in  error,  and  therefore  said  judgment  of  the 
Superior  Court  ought  to  be  reversed. 


344  NEW  LONDON  COUNTY, 


Matson  y.  Meach. 


Gates  et  al.  v.  Nobles. 
It  is  no  answer  to  a  plea  in  abatement  for  the  court  to  say  It  is 

overruled. 
On  a  demurrer  to  evidence,  the  court  ought  to  determine  wheth^ 

the  evidence  is  sufficient  or  insufficient. 

Ebboe  to  reverse  a  judgment  of  the  County  Court  in  an 
action  of  assumpsit  Nobles  v.  Gktes  et  al.  for  the  service  of  his 
servant,  demanding  £8.  Plea  in  abatement  —  That  it  was  an 
attachment  and  neither  the  person  or  estate  of  one  of  the  de- 
fendants had  been  attached.     Judgment  —  Plea  overruled. 

Defendants  plead  nondssumpsit  Issue  to  the  court.  The 
evidence  was,  that  the  defendants  jointly  agreed  to  give  the 
plaintiff  £8  for  the  service  of  his  servant;  that  one  of  them 
gave  his  note  for  that  sum  to  the  plaintiff,  which  he  accepted, 
and  has  since  sued  and  recovered  judgment  upon  it,  but  has 
got  no  satisfaction  the  debtor  being  a  bankrupt  —  and  this 
action  is  brought  upon  the  original  parol  contract  against  both. 
*  The  defendants  demurred  to  the  evidence;  and  the  plain- 
tiff joined  in  the  demurrer.  The  County  Court  gave  judg- 
ment that  the  defendants  did  assume  and  promise,  and  for 
the  plaintiff  to  recover. 

General  errors  assigned. 

Judgment  —  Manifest  error.  The  court  ought  to  have 
answered  the  plea  in  abatement;  to  say  it  is  overruled  is  not 
any  proper  answer.  The  court  ought  to  have  answered  the 
question  put  in  issue  by  the  parties,  viz.  Whether  the  evi- 
dence was  sufficient  or  not.  A  person's  accepting  of  a  written 
security,  for  a  parol  promise  from  the  promisor,  extinguishes 
the  parol  promise;  and  the  plaintiff  having  accepted  a  note 
from  one  of  the  joint  promisors,  the  joint  promise  by  parol 
was  extinguished. 

Matson  v.  Meach. 
A  defendant  In  an  action  of  trespass,  may  not  depart  from  his  plea 
of  title  put  in  before  the  Justice,  and  resort  to  another  defense. 

Action  of  trespass  on  land  brought  before  a  justice.  A 
plea  of  title  was  put  in  by  the  defendant,  and  the  cause  came 
by  appeal  to  this  court.  The  defendant  moved  to  alter  his 
plea,  to  justify  as  to  part  and  to  plead  not  guilty  as  to  part. 
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By  the  Coubt.  It  cannot  be  done.  The  defendant  must 
pursue  and  rely  upon  his  plea  of  title  made  before  the  justice, 
and  may  not  be  permitted  to  resort  to  any  other  defense;  for 
if  he  fails  to  make  out  his  title  set  up  in  his  plea,  paramount 
to  the  possession  or  other  title  of  the  adverse  party;  judgment 
shall  be  rendered  against  him  for  treble  damages  and  cost  of 
suit. 
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Penfield  v.  Norton. 

In  a  prosecution  for  maintenance  of  a  bastard  child,  it  must  appear 
that  the  child  is  born,  the  mother  must  be  examined  upon  oath, 
and  nothing  is  to  be  given  by  way  of  damages  for  the  charges 
of  the  child's  funeral. 

Ereor  to  reverse  a  judgment  of  the  County  Court  in  a 
prosecution  for  maintenance  of  a  bastard  child,  brought  by 
Norton  against  Penfield  —  the  complaint  did  not  state  that 
the  child  was  bom.  Penfield  was  defaulted;  and  the  court 
proceeded  and  made  up  judgment  against  him,  without  ex- 
amining the  mother,  as  to  who  the  father  of  the  child  was, 
that  he  should  pay  to  the  mother  three  shillings  per  week  for 
four  years,  for  its  support  in  case  it  lived,  but  it  appearing  to 
the  court  that  said  child  was  dead  they  gave  judgment  that  the 
plaintiff  recover  £  being  the  funeral  chaises  of  said  child 
and  cost. 

Errors  assigned  —  1st.  That  there  was  no  direct  averment 
in  the  complaint  that  the  child  was  ever  bom.  2d.  The 
mother  was  not  examined  touching  who  the  father  was.  3d. 
The  child  being  dead,  nothing  ought  to  have  been  allowed  for 
the  funeral  charges. 

By  the  Court.  Manifest  error.  That  the  child  was  bora, 
is  a  necessary  averment  in  a  prosecution  of  this  nature,  before 
trial.  And  as  the  complaint  in  such  cases  is  often  commenced 
before  the  child  is  bom,  and  the  man  taken  and  bound  to 
answer  before  the  County  Court  upon  it,  yet  the  court  will 
continue  the  cause  until  the  child  is  bom,  and  then  allow  the 
complainant  to  add  that  fact  by  way  of  supplement  to  her 
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complaint.  That  the  mother  must  be  examined  touching  who 
the  father  ia,  was  determined  upon  a  writ  of  error,  at  Litch- 
field August  A.  D.  1772,  in  the  case  of  Elisha  Truman  v. 
Bachel  Sacket. 

Lewis  v.  Niles. 

In  an  action  of  slander,  evidence  that  tliero  was  such  a  report 
before  the  defendant  spoke  the  words,  not  admissible.  No  cause 
of  arrest  that  some  of  the  words  laid,  are  not  actionable. 

Action  of  the  case  for  speaking  defamatory  words  of  the 
plaintiff;  there  were  several  counts  in  the  declaration  for 
several  distinct  sets,  of  words. 

Plea  —  Not  guilty.  Issue  to  the  jury.  The  jury  found  the 
defendant  guilty  and  £9  damages. 

The  defendant  offered  evidence  upon  the  trial,  to  prove, 
that  there  was  such  a  report  in  circulation  about  the  plaintiff, 
before  he  spoke  the  words  charged  in  the  declaration;  but  not 
admitted;  common  report  not  a  justification  for  slander. 

The  defendant  moved  in  arrest  of  judgment  —  That  there 
were  several  sets  of  words  laid  in  the  declaration,  some  of 
which  were  not  actionable,  and  the  yerdict  is  general  and  goes 
to  all  the  words  laid,  and  the  court  cannot  know  but  the  dam- 
ages were  assessed  by  the  jury  for  those  words  which  are  not 
actionable. 

Judgment  —  Motion  in  arrest  insufficient;  if  there  is  any 
set  of  words  laid  in  the  declaration,  which  are  actionable,  the 
plaintiff  hath  right  to  recover,  and  the  court  will  presume  the 
jury  have  done  right  in  the  assessment  of  damages.  Besides 
upon  the  whole  view  of  the  case  it  appears  that  the  plaintiff 
has  a  good  cause  of  action:  further  the  defendant  might  have 
demurred  to  the  insufficient  sets  of  words,  and  put  the  ques- 
tion to  the  court. 

Alsop  v.  Hall. 
Where   a   mortj?age    la   made  defeasible   upon   paying   a   sum    of 
money  on  demand,  the  mortgagor  has  no  longer  time  than  his 
life  to  pay  it  in. 

Action  of  trespass.  Plea  not  guilty.  Issue  to  the  jury. 
The  question  was  upon  the  title.  Abijah  Hall,  now  deceased, 
on  the  9th  of  December  A.  J).  1785,  mortgaged  the  land  to 
the  plaintiff,  by  deed  of  that  date,  defeasible  upon  his  paying 
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to  her  the  sum  of  £181  Is.  lOd.  lawful  money  upon  demand, 
with  the  interest.  Said  Abijah  remained  in  the  possession 
until  March,  A.  D.  1788,  when  he  died;  the  defendant  being 
his  son  and  heir,  also  administrator  on  his  estate,  entered  upon 
the  land  and  took  the  profits  and  cut  the  timber. 

Plea  —  Not  guilty.  Issue  to  the  jury.  Verdict  for  the 
plaintiff  upon  the  third  consideration.  The  plaintiff's  title 
was  the  mortgage  deed  aforesaid.  The  defendant  claimed  as 
heir  and  administrator  to  his  father  Abijah  Hall. 

By  the  Coubt.  The  said  Abijah  could  have  no  longer  time 
than  his  life  to  pay  the  money,  u|)on  his  death  the  money  not 
being  paid,  the  title  of  the  plaintiff  became  absolute  at  law, 
and  the  defendant  has  no  title  at  law  either  as  heir  or  ad- 
ministrator to  said  Abijah. 

Stephen  T.  Hobmer,  Administrator  op  the  Estate  of  Gen. 
Parsons,  v.  Brattle. 

It  is  the  duty  of  commissioners  on  Insolvent  estates,  to  offset 
mutual  debts  between  the  creditors  and  the  deceased,  and  to 
report  the  balance  only,  which  they  find  due. 

Error  to  reverse  a  judgment  of  the  County  Court  in  an 
action  of  debt  by  book,  brought  by  said  administrator  against 
said  Brattle;  to  which  action  said  Brattle  plead  in  bar,  that 
upon  the  death  of  said  Parsons  his  estate  was  represented  in- 
solvent, and  commissioners  were  appointed  to  examine  and 
allow  the  claims  of  the  creditors;  that  said  Parsons  was  in- 
debted to  him  at  his  decease  by  note,  the  sum  of  £40  which 
he  exhibited  to  said  commissioners  for  allowance;  that  at  the 
same  time  he  was  indebted  to  said  Parsons  by  book,  the  sum 
now  in  suit;  that  the  commissioners  offset  said  book-debt 
against  said  note,  and  reported  only  the  balance  due  on  said 
note  after  deducting  said  book-debt. 

To  which  a  special  demurrer  was  given  —  1st.  That  said 
commissioners  had  no  right  by  law  to  make  such  offset.  2d. 
It  does  not  appear,  that  the  commissioners  examined  the 
books  or  that  said  administrator  was  present.     3d.  Said  note 
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could  be  contested  at  common  law  by  the  administrator  not- 
withstanding its  being  allowed  by  the  commissioners,  and  so 
nonconstat,  that  anything  is  due  on  said  note. 

Judgment  of  the  County  Court  —  That  the  plea  in  bar 
was  sufficient.  The  same  matters  were  assigned  for  error 
which  were  contained  in  the  special  demurrer. 

Judgment  —  That  there  is  nothing  erroneous  in  the  judg- 
ment complained  of.  It  is  the  province  of  the  conmiissioners 
to  offset  counterclaims,  between  the  creditors  and  the  de- 
ceased, and  to  report  only  the  balance  they  find  due.  The 
administrator  may  contest  the  note  at  conmion  law,  notwith- 
standing such  offset;  and  if  the  note  is  avoided  then  the 
remedy  will  be  clear  for  the  plaintiff  to  recover  the  book-debt. 
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Lawrence  v.  Clark. 

In  an  action  of  indebitatus  assumpsit  tor  money  liad  and  received 

by  the  defendant,  it  is  not  necessary  to  say  of  whom  it  was 

*•     received.  ',  * 

Indebitatus  Assumpsit  for  money  had  and  received;  de- 
claring, that  on  or  about  the  13th  of  December  A.  D.  1789, 
the  defendant  became  indebted  to  the  plaintiff  in  the  sum  of 
£193  128.  6d.  money  of  New  York,  for  so  much  money  had 
an(^  received  for  the  use  of  the  plaintiff,  and  to  pay  over  to 
her,  and  being  so  indebted,  etc.  he  assumed  and  promised,  etc. 
Demurrer  to  the  declaration. 

The  only  exception  taken  was  —  That  the  declaration  was 
too  general,  in  that  it  did  not  point  out  of  whom  or  by  whose 
hands  the  money  was  received,  whereby  the  defendant  could 
know  how  to  make  defense. 

Judgment  —  That  the  declaration  is  sufficient.  This  is 
according  to  the  forms  of  declaring  in  actions  of  indebitatus 
asHvmpsit  generally,  for  money  had  and  received. 
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Ekos  Smith,  Administeatob  of  Anjst  Cater,  v.  Nathaniel 

Smith, 

A  stun  ordered  to  be  paid  to  the  wife  upon  her  divorce  from  her 
hnsband,  is  recoverable  ont  of  his  estate. 

SciBE  Facias  against  said  ^NTathaaiel  as  agent,  factor  and 
debtor  to  William  Cater.  In  this  case,  the  court  determined, 
that  a  sum  of  money  ordered  to  be  paid  to  the  wife  upon  a 
divorce  from  her  husband,  was  recoverable  out  of  his  estate. 

Bacon  A  Tomlinson  v.  Warner. 

An  obligation  assigned  is  subject  to  the  same  equity  in  the  hands 
of  an  assignee,  as  it  was  in  the  hands  of  the  promisee. 

Petition  in  chancery;  showing,  that  Daniel  Grey  a  bank- 
rupt, assigned  to  the  petitioners  an  execution  in  his  favor 
against  Joseph  Webb  of  Wethersfield,  for  the  sum  of  £75  7s. 
lOd.  lawful  money  debt  and  cost,  dated  the  6th  of  February 
A.  D.  1788,  in  payment  of  a  debt  said  Grey  owed  them; 
that  they  delivered  said  execution  to  said  Warner,  constable 
of  said  Wethersfield,  who  received  it  to  levy  and  collect,  and 
informed  him  that  said  execution  was  assigned  to  them,  and 
that  said  Grey  was  bankrupt;  that  said  Warner  collected  a 
part  of  the  money  and  got  security  for  the  remainder,  and 
suffered  said  execution  to  run  out;  whereby  he  became  liable 
to  pay  it;  that  said  Webb  and  said  Warner  contrived  together 
to  defraud  the  petitioners  of  said  debt,  procured  a  discharge 
of  said  execution  from  said  Grey,  whereby  the  petitioners  are 
defeated  of  their  remedy  at  law  against  said  Warner,  and  said 
Webb  is  insolvent:  Praying  that  said  Warner  may  be  com- 
pelled to  pay  said  execution  to  them,  etc. 

To  which  petition  said  Warner  made  the  followiug  answer, 
viz.  he  admitted  that  he  received  said  execution  to  collect; 
that  he  collected  £32  upon  said  execution  and  paid  it  to  the 
petitioners;  that  there  was  no  assignment  written  upon  said 
execution;  that  he  knew  of  none  except  by  the  verbal  informa- 
tion of  Samuel  Thatcher,  who  delivered  him  said  execution. 
That  the  note  on  which  said  execution  was  recovered  was 
given  for  the  balance  upon  a  settlement  of  accounts,  between 
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said  Grey  and  Webb;  in  whicb  settlement  there  was  a  mistake, 
which  was  discovered,  and  said  Grey  had  given  said  Webb  a 
writing  engaging  to  rectify  it,  by  indorsing  the  sum  upon 
said  note,  long  before  said  execution  was  assigned  to  the 
petitioners;  that  said  Webb,  without  the  knowledge  or  privity 
of  the  respondent,  in  pursuance  of  said  agreement  applied  to 
said  Grey  and  obtained  said  discharge,  it  being  for  the  amount 
of  said  mistake  and  no  more;  and  of  which  the  respondent 
had  no  knowledge,  until  five  days  after  it  was  done;  and  that 
he  never  did  collect  any  money  on  said  execution,  except  said 
£32,  which  he  paid  to  the  petitioners.  To  this  answer  the 
petitionera  demurred. 

Judgment  of  the  court  —  That  the  answer  is  sufficient,  and 
that  the  petitioners  take  nothing  by  their  petition. 

First,  because  said  debt  was  subject  to  the  same  equity  in 
the  hands  of  the  assignees,  the  petitioners,  as  it  was  in  the 
hands  of  Grey.  This  is  a  settled  principle  in  equity;  except, 
in  favor  of  commerce,  the  case  of  bills  of  exchange  and 
negotiable  notes. 

Secondly,  Warner  being  an  officer,  is  not  liable  to  the  peti- 
tioners in  equity  for  money  which  he  had  not  collected,  on 
the  ground  of  a  nonfeasance,  from  which  he  was  legally  and 
fairly  discharged  without  any  fraud  in  him. 

Turner  v.  Tuttle. 

The  seller  of  a  public  security  runs  the  risk  of  its  being  true  and 
genuine,  especially  if  he  affirms  it  to  be  such. 

Action  of  the  case,  declaring,  that  on  the  day  of 

A.  D.  17  the  defendant  was  possessed  of  a  certain  note 
signed  with  the  name  of  Timothy  Pickering,  and  counter- 
signed by  Tyson,  dated  the  7th  of  June,  A.  D.  1781, 
for  $180;  which  note,  the  defendant  put  off  and  passed  to  the 
plaintiff  as  and  for  a  good  note  issued  by  said  Pickering  under 
the  authority  of  the  United  States.  And  to  induce  the  plain- 
tiff to  buy  it,  affirmed  that  it  was  a  good  Pickering  note,  and 
equal  in  value  to  final  settlement  notes;  and  that  it  was  re- 
ceivable at  the  office  of  the  auditor  of  the  United  States: 
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That  the  plaintiiBf  relying  upon  the  aflSimation  of  the  defend- 
ant purchased  said  note,  and  gave  £50  for  it.  When  in  fact 
said  note  was  not  issued  by  said  Pickering  under  the  authority 
of  the  United  States,  and  is  not  receivable  at  said  auditor's 
office,  nor  any  other  in  the  United  States;  and  is  worth  noth- 
ing, all  which  the  defendaat  knew,  and  the  plaintiff  was 
ignorant  of  at  the  sale  aforesaid. 

Plea  —  Not  guilty.  Issue  to  the  jury.  Verdict  that  the 
defendant  is  guilty,  and  for  the  plaintiff  to  recover. 

Motion  in  arrest  —  That  the  plaintiff's  declaration  is  in- 
sufficient, upon  the  ground,  that  this  is  a  public  security,  and 
whether  it  was  genuine  or  not,  was  equally  in  the  knowledge 
of  the  plaintiff  as  of  the  defendant ;  and  by  going  to  the  officers 
of  the  treasury  it  might  have  been  known  whether  it  was  true 
or  not,  and  this  the  plaintiff  had  in  his  power  to  do. 

Judgment  —  Motion  insufficient,  and  for  the  plaintiff  to 
recover.  The  value  of  public  securities  is  considered  as  a 
matter  of  public  notoriety,  equally  in  the  knowledge  of  the 
buyer  as  the  seller;  but  the  genuineness  of  them  is  not  so, 
nor  could  it  be  found  out  in  this  case,  without  much  time, 
pains  and  cost;  the  seller  in  such  cases  takes  the  risk  upon 
himself  and  is  responsible. 

Fitch,  Sheriff,  v.  Scot  A  Upsok. 

The  court  wlU  give  Judgment  for  the  plaintiff  notwithstanding  the 
verdict  is  for  the  defendant,  if  upon  the  whole  record,  it  appears 
the  right  of  the  case  is  with  the  phiintiff. 

Action  on  bond,  conditioned,  that  said  Scot,  who  was  in 
prison  upon  an  execution  in  favor  of  Samuel  Wales,  for 
£32  18s.  lOd.  lawful  money,  should  abide  a  true  and  faithful 
prisoner;  alleging  a  breach,  that  he  made  his  escape  from 
prison  on  the  11th  of  November  inst.  per  writ  dated  18th  of 
November  A.  D.  1791. 

Plea  in  bar  —  That  on  the  23d  day  of  June,  A.  D.  1791, 
between  half  an  hour  after  four  o^clock,  and  half  an  hour 
after  five  o'clock  in  the  afternoon,  said  Scot  took  the  oath 
provided  by  law  for  poor  prisoners;  that  the  creditor  fur- 
nished money  for  his  support  for  twenty  weeks  from  that 
time,  and  no  more;  that  said  twenty  weeks  expired  on  the 
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10  of  November  after,  between  half  an  hour  after  four  o'clock, 
and  half  after  five  in  the  afternoon;  that  said  Scot  remained 
a  faithful  prisoner  until  twenty  minutes  after  six  o'clock  in 
the  afternoon  of  said  day,  and  supped  at  his  own  expense;  and 
there  being  no  more  money  left  with  said  gaoler  or  said 
Scot  for  his  support,  ho  went  out  of  prison  as  well  he  might. 

The  plaintiff  replied  —  That  said  oath  was  administered 
between  twenty  minutes  after  six  and  seven  o'clock  in  the 
afternoon  of  said  23d  of  June;  and  that  money  was 
furnished  regularly  for  said  Scot's  support  for  twenly 
weeks,  and  until  twenty  minutes  after  six  o'clock  in  the 
afternoon  of  said  10th,  and  at  twenty  minutes  after  six 
o'clock  in  the  afternoon  of  said  10th  of  November 
the  creditor  left  with  said  gaoler  six  shillings  for 
the  support  of  said  Scot,  the  week  then  next  ensuing.  And 
said  Scot  made  his  escape  between  six  and  eight  o'clock  in 
the  morning  of  the  11th  of  November  aforesaid;  and  that  he 
ought  not  to  be  barred  without  that,  that  said  oath  was  ad- 
ministered to  said  Scot,  between  half  after  four  and  half 
after  five  o'clock,  in  the  afternoon  of  said  23d  of  June. 

The  defendants  accepted  the  traverse,  and  issue  was  joined 
to  the  jury;  and  the  jury  found  that  said  oath  was  adminis- 
tered between  half  after  four,  and  half  after  five  o'clock  in 
the  afternoon  of  said  23d  of  June,  and  found  for  the  de- 
fendants their  cost.  TJpon  which  the  plaintiff  exhibited  a 
motion  for  judgment  in  his  favor,  upon  the  ground  that  by 
the  pleadings  and  the  whole  record  taken  together  the  plain- 
tiff was  entitled  to  judgment,  the  verdict  notwithstanding. 

By  the  Court.  Judgment  for  the  plaintiff;  for  it  appears 
by  the  plea  in  bar,  that  said  Scot  went  out  of  prison,  at 
twenty  minutes  after  six  o'clock  in  the  afternoon  of  said 
10th,  which  was  too  soon,  the  money  left  being  expended 
not  two  hours  before;  immediately  upon  which  more  money 
was  left.  Tf  he  remained  in  until  the  next  morning  and  then 
went  out,  it  was  after  the  six  shillings  was  left,  and  clearly  an 
escape:  And  it  is  the  duty  of  the  court  to  give  judgment 
according  to  law  upon  the  whole  record.  See  Sheriff  Fitch 
T.  Cook,  etc.  New  Haven,  last  circuit. 
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Austin  v.  Pitch,  as  Gaoleb. 
Where  two  Issues  In  one  action  are  Joined,  one  special  and  the  other 
general,  to  different  parts  of  the  declaration,  and  both  tried 
by  the  Jury  at  the  same  time,  and  on  motion  in  arrest,  the  ver- 
dict is  set  aside  as  to  one,  It  doth  not  affect  the  verdict  as  to 
the  other. 

Action  for  the  escape  of  Richard  Spelman  imprisoned  on 
two  executions  in  favor  of  the  plaintiff;  the  escape  upon  both 
is  laid  to  have  been  at  the  same  time.  A  special  plea  was 
made  in  bar  of  one,  and  not  guilty  plead  as  to  the  other. 
Both  the  issues  were  tried  by  the  jury,  who  found  the  special 
issue  in  favor  of  the  plaintiff,  and  the  general  issue  in  favor 
of  the  defendant. 

The  plaintiff  moved  in  arrest  of  judgment  upon  the  special 
issue  found  against  him,  on  the  ground  of  its  being  im- 
material; and  the  court  judged  the  motion  to  be  sufficient, 
and  ordered  a  repleader  last  circuit. 

The  court  now  determined —  That  the  repleader  extends 
only  to  the  special  issue. 

Fowler  v.  Spelman. 
Upon  a  scire  facias  against  a  garnishee,  the  court  petnnltted  the 
defendant  to  show  mistakes  or  other  equitable  considerations 
which  evince  that  in  Justice  he  owes  nothing  to  his  principal. 

Scire  Facias  against  her  as  factor  and  debtor  to  Richard 
Spelman,  an  absconding  debtor.  Plea  —  That  she  was  not 
nor  is  factor  or  debtor  to  said  Richard. 

It  appeared  that  upon  a  settlement  made  between  the  de- 
fendant and  her  son  Richard  some  years  since,  a  balance  was 
found  due  to  him  of  £300  for  which  she  grave  her  note  to 
said  Richard,  and  they  executed  mutual  discharges  to  each 
other.  Now  she  moves  to  be  permitted  to  show  that  there 
were  mistakes  in  the  settlement  she  made  with  her  son,  over 
the  head  of  said  discharges,  more  than  to  the  amount  of  said 
note,  and  thereby  evince  that  she  was  not  his  debtor,  which 
was  strongly  objected  against  by  the  plaintiff,  but  was  granted 
by  the  court.  And  upon  a  full  investigation  of  the  matters 
the  court  found  that  there  were  mistakes  made  in  said  settle- 
ment against  the  defendant  to  the  amount  of  a  greater  sum 
than  her  said  note  wras  given  for,  and  that  in  equity  and  good 
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conscience  she  owed  said  Richard  nothing,  and  accordingly 
found  that  she  was  not  factor  nor  debtor  to  tlie  said  Richard, 
and  that  she  recover  her  cost. 

Actions  of  this  nature  and  the  inquiries  upon  them  have 
been  considered  and  treated  much  in  the  same  manner  as 
suits  in  chancery.  And  the  creditor  is  entitled  to  recover  out 
of  the  garnishee  only  what  in  equity  and  good  conscience 
the  absconding  debtor  is  entitled  to  have  and  recover. 

Collins  v.  Hubbard. 
The  value  of  public  securities  are  to  be  estimated  at  the  time  when 
payable,  if  no  time  is  set,  then  they  are  due  presently  and  that 
is  the  time  to  estimate  them. 

Action  upon  a  note  dated  the  16th  of  March  A.  D.  1790 
for  £142  14s.  state  securities  payable  in  coin  on  demand. 
Plea  of  full  payment.     Issue  to  the  jury. 

The  sole  question  was  —  What  ought  to  be  the  nile  by 
which  to  assess  the  damages;  whether  the  value  of  the  securi- 
ties at  the  time  of  the  contract  —  or  at  the  time  of  com- 
mencing the  suit,  as  no  demand  was  made  previous  to  that  — 
or  at  the  time  of  rendering  the  judgment. 

By  the  Oouet.  The  value  of  securities  is  to  be  taken  at 
the  time  when  they  are  made  payable,  if  any  time  is  given 
for  payment  —  but  where  no  time  is  given,  they  are  due 
presently;  in  that  case  the  value  is  to  be  estimated  at  the 
time  of  the  contract  and  the  jury  found  accordingly  upon 
second  consideration. 

Brunson  v.  Lynde. 
In  an  action  of  defamation  where  the  plaintiff  sets  up  his  character 
to  be  good,  to  the  point  of  damages  his  general  character  with 
respect  to  the  crimes  he  was  charged  with,  may  be  inquired  of. 

Action  of  defamation,  for  saying  that  the  plaintiff  had 
perjured  himself  in  a  certain  cause  before  an  arbitration. 
Issue  to  the  juiy. 

Question  put  to  the  court  —  Whether  evidence  may  be 
introduced  with  respect  to  the  plaintiff's  general  character? 

By  the  Cottbt.  Such  evidence  is  admissible,  as  the  plain- 
tiff has  directly  set  up  his  character  to  be  good,  and  which 
will  go  to  the  point  of  damages. 


JANUARY  TERM,  A.  D.  1792.  356 

Olllet  Y.  Briatow. 

Hotchkish's  Petition. 
In  petitions  for  divorce  the  same  notice  is  to  be  given  as  in  other 
cases,  where  it  can  be  done. 

Petition  for  divorce.  Question  —  Whether  twelve  davs' 
notice  was  necessary,  as  required  by  the  law  in  other  cases. 

By  the  Coubt.  Cases  of  this  nature  are  within  the  reason 
of  the  law  with  respect  to  notice,  where  it  can  be  done. 

DURAND  V.    CaRRIKGTON. 
A  second  action  for  the  same  cause  is  not  abated  by  the  pendency 
of  the  first,   where  the  first  was  defective  and  the  second 
necessary  for  security  or  for  a  recovery. 

Acnow  on  note  by  attachment.  Plea  in  abatement  —  That 
the  plaintiff  commenced  another  action  by  attachment  prayed 
out  and  served  previous  to  the  present  writ,  for  the  same 
cause,  matter  and  thing. 

Keply —  That  said  first  attachment  was  not  legally  served 
so  as  to  hold  the  estate  taken  thereby;  and  the  plaintiff  dis- 
covering said  defect,  prayed  out  the  present  writ  of  attach- 
ment, to  secure  his  debt  and  that  he  did  not  answer  in  or 
pursue  said  first  action.     Demurrer. 

Judgment  —  Eeply  sufficient  —  for  that  the  second  writ 
is  not  for  vexation;  but  to  secure  the  plaintiff's  debt. 

GiLLET  V.  BrISTOW. 
In  a  reply  to  a  plea  of  no  award,  to  an  action  upon  an  arbitration 
note,  it  is  necessary  to  set  forth  not  only  the  award,  but  a 
breach  on  the  part  of  the  defendant. 

Error  to  reverse  a  judgment  of  the  County  Court  in  an 
action  upon  a  note,  Bristow  v.  Gillet.  Plea  — That  it  is 
an  arbitration  note,  and  that  said  arbitrators  never  made  any 
good  and  legal  award. 

The  plaintiff  replied  the  submission  and  award  and  set 
them  forth,  but  did  not  allege  that  the  defendant  had  not 
performed  it.      Demurrer.      Judgment  —  Reply  sufficient. 

Error  assigned  —  That  the  plaintiff  had  not  alleged  a  breach 
on  the  part  of  the  defendant. 

Judgment  —  Manifest  error — for  it  is  necessary  that  the 
plaintiff  in  such  case,  not  only  reply  a  good  awwd,  but  also 
allege  a  breach  on  the  part  of  the  defendant. 
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Treat  v.  Carrinotok. 

An  indifferent  person  to  whom  a  writ  is  directed  to  serve,  may 

give  bond  for  prosecution. 
The  value  of  public  securities  payable  on  demand,  set  at  the  time 

of  the  contract. 

Action  on  note  dated  October  A.  D.  1790,  for  £304  3s.  5d., 
payable  in  state  securities  on  demand,  by  writ  of  attachment, 
directed  to  Joseph  Piatt,  jr.  an  indifferent  person  to  serve 
and  return,  etc.  on  which  writ  of  attachment  said  Piatt  gave 
bond  for  the  plaintiff,  and  served  said  writ.  Plea  in  abate- 
ment—  That  said  Piatt  gave  bond  on  said  attachment  and 
so  not  an  indifferent  person.     Demurrer. 

Judgment  —  That  the  plea  is  insufficient.  See  Curtice  v. 
Scovel,  New  London  September  1790.  The  case  was  after- 
wards defaulted  and  damages  given  for  the  value  of  the 
securities,  at  the  time  of  the  contract,  as  the  note  was  payable 
on  demand. 

Mary  Williams,  Administratrix  on  the  Estate  of  Xathan 
Whiting,  Deceased,  v.  The  Executors  of  Thomas  Dar- 
ling, Deceased. 

It  is  the  duty  of  commissioners  on  an  insolvent  estate,  to  offset 
the  mutual  claims  of  the  creditors  and  the  deceased. 

No  appeal  lies  from  the  report  of  commissioners,  by  a  creditor, 
because  his  claim  is  not  allowed. 

Appeal  from  an  order  of  the  Court  of  Probate,  accepting 
a  return  of  commissioners  on  the  estate  of  said  Thomas  de- 
ceased, which  was  represented  insolvent,  for  the  following 
reasons,  viz.  that  said  Mary  recovered  a  judgment  against  the 
said  Thomas  in  his  lifetime,  for  £  which  being  in  force 

and  unpaid,  she  exhibited  it  to  said  commissioners,  and 
claimed  to  have  it  allowed:  And  the  executors  of  said 
Darling  brought  in  a  sum  paid  to  Haly,  etc.  by  the  said 
Thomas  for  the  use  and  benefit  of  said  Nathan,  to  the  amount 
of  said  judgment,  and  claimed  to  have  it  offset;  which  said 
commissioners  did,  and  made  report  without  finding  anything 
due  to  the  estate  of  said  Nathan;  which  said  commissioners  had 
no  authority  to  do.  Hosmer  v.  Brattle,  Middlesex,  this 
circuit. 
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Plea  in  abatement  —  That  no  appeal  lies  in  such  case,  for 
the  reasoDfl  stated  by  the  appellant;  for  the  appeal  is  from 
the  doings  of  the  commissioners,  whom  the  law  has  made  the 
final  judges  in  such  cas^. 

Judgment  of  the  court  —  That  the  plea  in  abatement  is 
sufficient;  for  that  by  the  law  the  commissioners  are  the  final 
judges  with  respect  to  the  claims  of  the  creditors,  where 
they  are  disallowed,  and  they  have  right  to  make  offsets  in 
sudx  cases. 

Atwater  v.  Cabeington. 
Valne  of  public  securities  set  at  the  time  of  the  contract 

Action  on  a  receipt  for  $1575  70-90  loan  office  cer- 
tificates; said  receipt  dated  3d  of  September  A.  D.  1790, 
in  which  the  defendant  promised  to  return  said  certificates  or 
others  in  lieu,  with  interest.     Defaulted. 

Damages  —  The  value  at  the  date  of  the  receipt,  which 
was  eleven  shillings  six  pence  on  the  poimd. 

Treat  v.  Carrington. 
Value  of  public  securities  set  at  the  time  of  the  contract 

Action  on  note,  dated  in  October  1790,  for  a  sum  in  state 
securities,  payable  on  demand.     Defaultei 

Damages  —  The  value  at  the  date  of  the  note,  which  was 
eight  shillings  three  pence  on  the  pound.  . 

Murray  et  al.  v.  Bishop,  County  Treasurer,  et  al. 
Special  damages  given  for  an  escape  through  the  insufficiency  of 
the  goal. 

Action  for  the  escape  of  Richard  Spelman,  who  was  in 
prison  upon  an  execution  for  £240,  and  made  his  escape 
through  the  insufficiency  of  the  gaol.  Defaulted.  Special 
damages  only  given. 

Smith  v.  County  Treasurer,  et  al. 
Special  damages  given  for  an  escape  through  the  insufficiency  of 
the  gaoL 

Complaining,  that  he  attached  Richard  Spelman,  on  a 
note  by  which  he  was  committed  to  gaol,  and  made  his  escape 
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through  the  insufficiency  of  the  gaol;  that  he  recovered  judg- 
ment on  said  note  before  the  County  Court,  in  March,  A,  D. 
1789,  for  £103  18s.  Id.  York  money  debt,  and  cost  £3  10s. 
9d.  lawful  money,  and  had  execution  for  said  sum,  which  has 
been  returned  won  est  inventus;  and  demands  judgment  for 
his  damages  and  cost. 

On  a  hearing  the  court  found  that  said  Spelman  made  his 
escape  through  the  insufficiency  of  the  gaol,  and  gave  judg- 
ment for  £20,  the  special  damages  only,  and  £12  8s.  7d.  law- 
ful money  cost. 

Davidson  v.  Fowleb. 

An  ancient  grant  of  a  privilege  to  erect  a  mlU  and  dam  upon  a 
stream  of  water,  without  limitation,  as  to  height  must  have  a 
reasonable  construction,  and  the  practical  understanding  of  the 
grantees  ought  to  conclude  them. 

Action  for  a  nuisance;  declaring,  that  the  defendant  is 
owner  of  a  certain  grist-mill  and  dam,  standing  upon  a  stream 
or  river  in  Milf ord,  about  forty  rods  below  the  mill  of  the 
plaintiff's;  and  that  the  defendant  hath  lately  raised  his  dam 
about  thirteen  laches  higher  than  he  had  right  to  do,  by 
means  whereof  the  water  sets  back  upon  the  plaintiff's  water 
wheel,  and  prevents  his  grinding,  etc. 

Plea  —  Not  gmlty.     Issue  to  the  jury. 

The  facts  were  as  follows  —  In  A.  D.  1689  the  town  of 
Milford  granted  to  William  and  Jonathan  Fowler,  liberty 
to  erect  a  grist-mill  on  said  stream  at  the  place  where  the  de- 
fendant now  hath  a  mill;  also  to  raise  a  dam  so  high  as  should 
be  necessary  for  grinding  meal,  flour,  etc.  that  they  accord- 
ingly built  a  mill,  and  raised  a  dam  to  a  certain  height;  said 
mill  afterwards  came  to  John  and  Nathan  Fowler,  as  tenants 
in  common,  and  said  mill  and  dam  was  improved  in  that  place 
about  150  years,  in  which  time  said  dam  was  re|H>atedly 
rebuilt,  but  never  so  as  to  flow  the  water  back  to  the  plaintiff's 
mill  place  by  several  rods. 

In  A.  D.  1674,  the  town  of  Milford  granted  liberty  to 
William  Fowler,  to  erect  a  fulling-mill  and  a  saw-iuill,  at  the 
island  above,  on  the  same  stream.     In  A.  D.  1702,  said  town 
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requested  the  proprietors  of  the  saw-mill  and  fuUing-iJiill  to 
bmld  a  grist-mill  near  the  saw-milL  In>  A.  D.  1783,  John 
Fowler  bought  the  saw-mill  and  fulling-mill,  being  also  part 
owner  of  the  lower  mill,  and  built  a  grist-mill,  about  forty 
yards  lower  down  the  stream  than  the  saw-mill;  and  laid 
the  bottom  of  the  flume  to  the  grist-mUl  four  feet  lower 
than  the  saw-mill;  where  the  water  had  then  never  flowi»d 
back,  by  means  of  the  dam  at  the  lower  mill;  said  John 
Fowler  sold  his  right  to  the  lower  mill  in  A.  D.  1784,  and 
afterwards  died;  and  the  plaintiff  purchased  said  upper  mill 
in  1789;  that  about  three  years  ago  the  defendant  erected 
three  other  ttiiIIa  below,  and  raised  the  dam  about  thirteen 
inches  higher  than  it  had  ever  been  raised  before,  A\hich 
caused  the  water  to  set  back  upon  the  wheel  of  the  plaintiff's 
grist-mill. 

The  jury  found  a  verdict  fdr  the  plaintiff,  and  £10  dam- 
ages. The  court  accepted  the  verdict,  upon  the  principle 
that  as  the  original  grant  to  William  and  Jonathan  Fowler, 
with  liberty  to  raise  a  dam  for  the  use  of  said  mill  without 
any  limitation,  as  to  height;  the  grant  is  to  receive  such  a 
construction,  as  reason  and  the  practice  of  the  grantees  have 
given  it.  The  privilege  originally  granted  was  to  build  one 
mill,  and  the  old  dam  raises  a  sufficient  head  of  water  for  that. 
The  proprietors  for  150  years,  have  announced  to  the  world 
by  their  practice,  what  they  imderstood  to  be  the  height  of 
the  dam,  and  it  would  be  taking  advantage  of  their  own 
wrong  now  to  raise  their  dam,  contrary  to  so  long  a  practice 
to  the  prejudice  of  those  who  had  purchased  and  expended 
their  money  upon  said  stream  above.  The  grant  must  have 
a  reasonable  construction,  and  had  there  been  a  doubt  about 
it  at  first,  150  years'  practice  by  the  grantees  and  those  under 
them  has  removed  it. 

Adams  and  Ohaunoby,  JJ.,  dissented  from  the  verdict; 
upon  the  idea  that  the  original  grant  gave  an  unlimited  right 
to  the  orighial  grantees  to  raise  the  dam  to  accommodate  their 
mills. 
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HiLLYARD  V.  Nichols. 
A  com*t  of  chancery  will  go,  over  the  head  of  an  award  to  relieve 
against  a  fraud,  ^hlch  defeats  all  benetit  from  the  award. 

Petition  in -chancery;  complaining,  among  a  variety  of 
other  matters  and  things,  that  he  purchased  a  certain  bond  of 
Daniel  Pendleton,  which  said  Nichols  gave  him;  therein 
acknowledgiQg  that  he  had  received  nine  Virginia  land  war- 
rants, of  1,000  acres  each,  to  survey  and  locate  in  Virginia; 
also  £25  13s.  in  money,  to  pay  the  fees  and  expenses;  and 
therein  said  Nichols  bound  himself  to  have  said  warrants 
located  and  surveyed,  and  to  bring  to  said  Pendleton  a  cer- 
tificate thereof  from  the  land  office,  or  to  return  said  war- 
rants; about  which  a  dispute  arose  between  the  petitioner 
and  said  Nichols;  which  they  submitted  to  arbitration,  that 
said  Nichols  testified  before  said  arbitration  that  said  land 
warrants  were  ready  for  said  Pendleton  or  his  order,  at  the 
land  office  in  Virginia;  and  that  he  had  expended  all  the 
money  he  received  of  said  Pendleton  in  his  service  except 
£9  which  he  had  ready  for  him. 

Upon  which  said  arbitrators  awarded  the  petitioner  to  de- 
liver up  to  said  Nichols  his  bond  that  he  bought  of  said 
Pendleton,  which  he  accopdiingl|y  did;  and  that  the  said 
Nichols  about  the  time  of  said  submission  and  award,  and 
wholly  unknown  to  the  petitioner,  sent  his  son  Austin  to  one 
Wood  who  held  the  land  office  in  Virginia,  and  with  whom 
said  Nichols  had  left  said  land  warrants  unlocated,  and  to 
whom  he  had  agreed  to  give  forty-eight  shillings  per  right  over 
the  legal  fees;  and  authorized  and  directed  him  to  make  an 
assignment  of  said  rights  in  Pendleton's  name,  so  as  to  pre- 
vent the  petitioner  from  ever  having  any  benefit  from  them; 
which  was  accordingly  done,  and  the  petitioner  has  lost  all 
benefit  of  said  land  warrants,  by  the  fraudulent  procurement 
of  said  Nichols,  and  praying  for  a  remedy  in  the  premises. 

A  plea  in  abatement  was  made  and  heard  in  January  A. 
D.  1791,  and  judgment  that  said  petition  abate  as  to  all  the 
matters  set  forth  except  two.     The  claim  for  the  land  war- 
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rants  bought  of  Pendleton  was  one.  For  the  fraud  com- 
plained of  as  to  them  was  not  submitted,  nor  considered  by 
said  arbitrators,  but  was  practiced  to  defeat  the  petitioner  of 
the  benefit  of  said  award,  and  as  said  bond  was  delivered  up 
the  petitioner  had  not  an  adequate  remedy  at  law. 

Upon  hearing  the  petition  on  the  merits,  the  court  decreed 
that  said  Nichols  pay  the  petitioner  the  sum  of  £  lawful 
money,  the  value  of  said  land  warrants  and  the  cost.  The 
other  matter  excepted  out  of  the  abatement,  was  also  heard 
upon  the  merits,  and  found  not  to  be  supported. 

Nichols  v.  Sherman  &  Foot. 
Daughters'  husbands,  not  liable   to    the   support  of   their   wives' 
parents. 

This  cause  was  entered  in  this  court,  upon  a  reversal  of 
the  judgment  of  the  County  Court,  upon  an  application  to 
the  County  Court;  showing  that  one  old  Mr.  Hird  was 

become  impotent  and  poor  and  unable  to  support  himself, 
and  that  said  Sherman  and  Foot^s  wives  were  tlie  daughters 
of  said  Hird,  and  of  ability  to  contribute  towards  his  support; 
and  praying  that  Sherman  and  Foot  may  be  compelled  to 
make  contribution  for  his  support. 

Plea  in  abatement  —  That  their  wives  never  received  any- 
thing from  the  estate  of  their  said  father  Hird,  and  that  they 
are  only  sons  by  marriage,  and  are  not  liable  by  law  to  con- 
tribute to  the  support  of  said  Hird* 

Judgment  —  Plea  sufficient;  as  a  point  which  has  been 
long  settled.  Kirby's  Rep.  155,  Mack  v.  Parsons  et  al.  See 
Sherman  et  al.  v.  Nichols,  Fairfield  January  Term,  A.  D. 
1791. 

Bradley  v.  Couch. 
In  an  action  upon  the  statute  for  a  counterfeit  certificate  the  plain- 
tlflP  can  testify  only  to  the  identity  of  the  certificate  and  of 
whom  lie  received  it 
The  value  set  at  the  time  of  passing  it. 

AonoN  upon  the  statute  for  uttering  and  passing  to  the 
plaintiff  a  final  settlement  note,  in  August  A.  D.  1789,  which 
had  the  signature  of  John  Pierce  commissioner,  as  and  for 
a  good  certificate;  and  the  plaintiff  says  that  said  certificate 
is  false,  forged,  counterfeit  and  altered,  and  never  was  issued 
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from  under  the  authority  of  the  United  States,  nor  signed 
by  John  Pierce  conumsflioner;  and  said  false,  forged  and 
counterfeit  certificate  is  iu  the  words  following,  viz.  (recites 
the  certificate)  which  is  contrary  to  the  statute,  etc.  De- 
manding damages.  To  this  declaration  a  demurrer  was  given. 

The  exception  was  —  That  it  was  not  averred  that  said 
certificate  was  false  and  forged,  at  the  time  when  it  was 
uttered  and  put  oflf  to  the  plaintiff;  but  only  that  it  was  false, 
at  the  time  of  declaring. 

Judgment  —  Declaration  sufficient.  ITie  plaintiff  is  de- 
scribing the  certificate,  which  was  passed  to  him,  aud  says  it 
is  a  f alse^  forged,  etc.  and  then  says  it  was  never  issued  under 
the  authority  of  the  United  States,  nor  signed  by  John  Pierce, 
etc. 

The  plaintiff  was  examined  upon  oath  according  to  the 
statute,  touching  the  defendants  passing  said  certificate  to 
him,  and  confined  to  that  only,  in  his  testimony.  And  the 
court  assessed  the  damages  according  to  the  value  of  the  cer- 
tificate at  the  time  it  was  passed  to  the  plaintiff,  which  was 
six  shillings  on  the  pound. 

Burrows  v.  Pixlet. 

Where  a  commoa  nuisance,  is  a  particular  injury  to  any  one  more 
than  to  the  rest  of  the  citizens  in  general,  he  may  have  an 
action  for  it 

Action  of  the  case  for  a  nuisance;  declaring,  that  Poqua- 
nock  river  is  a  large  navigable  river,  or  arm  of  the  sea,  for 
four  miles  northward  to  where  the  post  road  crosses  the  same, 
and  to  the  plaintiff's  dwelling-house  and  farm  in  said  Strat- 
ford,  where  the  plaintiff  now  and  for  more  than  thirty  years 
last  passed  hath  dwelt;  which  forms  a  peninsula,  around 
which  the  two  branches,  constituting  said  river  meet,  where 
the  plaintiff  now  and  for  more  than  thirty  years  last  passed, 
hath  had  and  owned  a  store  conveniently  situated  for  vessels 
and  boats  to  pass  to  and  from,  up  and  down  said  river  loaded; 
in  which  large  quantities  of  the  produce  of  the  state,  also 
goods  and  mercluaidise,  have  usually  been  deposited  for  the 
purpose  of  transportation  by  water  by  the  plaintiff,  by  means 
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of  the  navigableness  of  said  river  to  his  great  emolumentj 
that  he  is  concerned  in  the  coasting  business  through  said  river 
to  Boston,  New  York,  and  elsewhere;  that  he  is  a  farmer  and 
raises  large  quantities  of  produce  on  his  farm  for  exportation 
by  said  river;  that  he  has  been  at  much  expense  in  providing 
boats  for  the  purpose  of  fishing,  ojstering,  and  clamming,  and 
hath  derived  much  profit  thereby.  That  he  hath  for  many 
yeaiB  last  passed  and  still  owns  a  ship-yard  on  his  said  farm^ 
where  he  carries  on  the  business  of  ship-building;  by  all 
which  ways  the  plaintiff  hath  derived  much  profit  to  himself, 
through  the  navigableness  of  said  river:  All  which  he  pos- 
sessed and  enjoyed  imtil  on  or  about  the  10th  day  of  October 
A.  D.  1783,  when  the  defendant  to  iajure  and  deprive  the 
plaintiff  of  the  many  and  great  advantages  derived  from  the 
navigation  of  said  river  aforesaid,  erected  a  dam  across  said 
river  about  three-quarters  of  a  mile  below  the  plaintiff's  said 
house,  farm,  store,  ship-yard,  etc.  at  the  narrows,  to  the 
height  of  about  five  feet  above  low-water  mark  in  said  river; 
which  effectually  obstructs  all  vessels  and  boats  passing  up 
and  down  said  river,  to  and  from  the  plaintiff's  said  house, 
farm,  store,  and  ship-yard,  through  the  narrows  aforesaid; 
and  ever  since  hath  continued  said  dam  across  said  river  to 
the  nuisance  and  great  detriment  of  the  plaintiff  in  his  trade, 
navigation  and  husbandry.  Damage  £300.  Demurrer  to 
the  declaration. 

Exception  —  That  the  declaration  is  too  general  —  which 
amounts  to  no  more  than  a  common  nuisance;  for  which 
every  citizen  might  have  an  action  as  well  as  the  plaintiff; 
that  the  declaration  does  not  allege  any  particular  injury  he 
has  suffered;  that  any  vessel  of  his  or  of  any  other  person  has 
been  hindered  coming  up  or  going  down  said  river,  or  the 
like,  which  is  necessary  ia  order  to  his  supporting  an  action, 
etc. 

Judgment  —  That  the  declaration  is  sufficient.  Although 
an  obstruction  formed  across  a  navigable  river  or  a  highway, 
is  a  common  nuisance  to  all  the  citizens  who  have  occasion 
to  pass  that  way;  yet  if  any  one  receives  a  particular  injury 
thereby  he  may  have  his  action. 
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strong  et  al.  t.  M'Donald. 

The  plaintiff  in  this  case  sets  forth  certain  private  rights 
and  advantages,  which  he  hath  and  for  many  years  passed 
hath  been  possessed  of  and  enjoyed  through  the  open  navi- 
gation of  said  river,  which  he  is  wholly  deprived  of  by  means 
of  erecting  said  dam  across  said  river,  which  were  a  great 
source  of  profit  to  him,  in  his  store,  ship-yard,  and  naviga- 
tion; which  are  not  common  to  all  the  citizens:  Further,  it 
would  be  absurd  to  say  that  where  a  man's  door  is  obstructed 
by  an  impassable  ditch,  that  he  must  cause  some  of  his  family 
to  attempt  to  pass  it  and  break  their  bones  before  he  can  have 
an  action  for  the  injury,  the  very  forming  the  ditch,  although 
in  the  public  highway  is  as  to  him  a  private  injury. 

Strong  et  al.  v.  M'Donald. 

Chancery  will  not  interpose,  where  the  party  has  adequate  remedy 
at  law. 

Petition  in  chancery;  showing,  that  they  executed  a  cer- 
tain bond  to  said  M'Donald  for  £1,000,  dated  the  29  day 
of  May,  A.  D.  1790,  conditioiied,  that  said  Strong  should 
perform  certain  things  within  eighteen  months,  which  were 
set  forth  particularly;  and  that  he  had  performed  them  within 
said  eighteen  months;  and  pray  that  said  M'Donald  be  com- 
pelled to  deliver  up  said  bond  to  be  canceled*  Petition  dated 
the  19th  of  November  A.  D.  1791. 

Plea  in  abatement  —  1st.  That  the  said  Strong  and  said 
M'Donald  were  both  inhabitants  of  the  state  of  New  York. 
2d.  That  said  eighteen  months  had  not  elapsed  from  the 
date  of  said  bond,  at  the  time  of  bringing  this  petition.  3d. 
That  the  petitionee  immediately,  upon  the  expiration  of  said 
eighteen  months,  instituted  a  suit  upon  said  bond  against 
said  Strong  before  a  court  of  competent  jurisdiction  in  the 
state  of  New  York;  where  said  cause  was  now  depending  in 
the  law,  and  where  the  petitioners  had  adequate  remedy  at 
law,  by  showing  that  said  Strong  had  performed  the  condi- 
tion of  said  bond. 

Judgment  —  That  the  plea  in  abatement  is  sufficient,  and 
that  the  petitioners  take  nothing  by  their  petition. 
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Febriss  V.  Ferriss. 
The  action  of  trover  may  be  sustained  in  certain  cases,  where  an 
action  of  trespass  would  have  lain,  and  Is  not  barred  by  the 
Statute  of  Limitation. 

Action  of  trover  for  a  horee,  ox,  and  heifer,  which  were 
lost  in  A.  D.  1779,  and  by  finding  had  come  into  the  hands 
of  the  defendant,  and  by  him  converted  in  January  A.  D. 
1787,  to  his  own  use;  per  writ  dated  the  2d  of  April,  A.  D. 
1790. 

Plea  in  bar  — That  on  the  14th  of  July,  in  A.  D.  1779, 
the  defendant  with  others,  with  force  and  arms  broke  and 
entered  the  plaintiflPs  close,  and  took  and  carried  away  said 
horse,  ox  and  heifer,  mentioned  in  the  plaintiff's  declaration, 
and  did  dispose  of  them  to  his  own  use;  that  the  taking  of  said 
creatures  was  by  force  and  arms  and  is  the  same  finding  and 
converting  mentioned  in  the  plaintiff's  declaration,  and  is 
more  than  three  years  from  the  date  and  impetration  of  the 
plaintiflPs  writ;  and  by  the  Statute  of  Limitation,  respecting 
actions  of  trespass  the  plaintiff  is  barred.  And  as  to  any 
other  conversion  of  said  horse,  ox  and  heifer,  the  defendant 
says  he  is  not  guilty.  The  plaintiff  demurred  to  the  defend- 
ant's plea  in  bar. 

Judgment  —  That  the  plea  in  bar  is  insufficient.  There 
are  certain  cases  in  which  trover  is  the  proper  action;  there 
are  others  in  which  the  action  of  trespass  is  the  proper 
remedy;  there  are  others  in  which  either  trover  or  trespass 
may  be  brought  indifferently;  and  a  recovery  in  one  will  be 
a  bar  to  the  other,  which  is  this  case.  All  this  was  open 
to  the  legislature,  when  they  enacted  a  limitation  to  actions 
of  trespass,  and  left  the  action  of  trover  unrestrained;  and 
this  court  cannot  alter  the  law. 

Fitch  v.  Burr. 
A  bond  for  the  prosecution  of  an  action,  not  within  the  Statute  of 
Limitation  respecting  bail. 

Action  of  debt  on  bond  for  £20,  given  for  prosecution  at 
praying  out  a  certain  writ  in  favor  of  IKTathaniel  Gary  of 
Boston,  against  said  Hezekiah  Fitch;  dated  22d  of  October 
A.  D.  1787,  returnable  to  the  County  Court  to  be  holden 
at  Fairfield,  on  the  third  Tuesday  of  November  A.  D.  1787. 
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And  that  before  the  adjourned  County  Court  holden  at  Dan- 
bury,  in  January  A.  D.  1789,  said  Fitch  recovered  judgment 
against  said  Cary,  for  £5  10s.  lawful  money,  for  cost  of  suit; 
whereby  said  Cary  failed  to  prosecute  his  said  action  to  effect, 
etc.  and  took  out  execution  dated  the  20th  of  January  A.  D. 
1789,  which  has  been  duly  returned  non  est  inventuSy  neither 
said  judgment,  execution  or  bond,  hath  ever  been  paid,  etc. 
per  writ  dated  31st  of  March,  A.  D.  1790. 

Plea  in  bar  —  That  the  plaintiff's  writ  was  granted  31st 
of  March,  A.  D.  1790,  and  served  on  the  7th  of  April  follow- 
ing; that  the  date  and  impetration  of  the  plaintiff's  writ,  was 
more  than  one  year  after  said  judgment  mentioned  in  the 
declaration;  and  by  virtue  of  a  law  entitled  an  act  concerning 
bail,  the  plaintiff  is  barred  of  any  recoveiy  on  said  bond. 
Demurrer. 

Judgment  —  Plea  insufficient,  and  for  the  plaintiff  to  re- 
cover; for  a  bond  for  prosecution  given  at  praying  out  of  a 
writ,  is  not  within  said  Statute  of  Limitation  respecting  bail. 

Beardsly  et  al.  v.  Halls  et  al. 
Chancery  will  administer  complete  redress  to  the  parties. 

Petition  in  chancery;  showing,  that  on  the  1st  of  May,  A. 
D.  1776,  they  sold  the  petitionees  about  thirty  acres  of  land, 
and  described  it,  and  gave  a  bond  to  procure  a  title  to  said 
land  by  the  Ist  of  April,  A.  D.  1778,  the  title  being  in  The- 
ophilus  Beach  of  New  York;  that  said  Halls  gave  them  their 
note  for  £51  3s.  9d.  the  purchase  money,  payable  on  the  1st 
of  January  A.  D.  1778,  with  the  interest;  that  said  Halls 
entered  immediately  into  the  possession  of  said  land,  and 
have  had  the  improvement  thereof  ever  since;  and  by  reason 
of  the  war  they  have  been  prevented  getting  a  deed  from  said 
Beach;  he  having  been  in  the  enemy's  lines,  until  suice  the 
war;  that  said  Halls  have  sued  your  petitioners  on  said  bond, 
which  is  depending  in  this  court,  and  your  petitioners  have 
sued  said  Halls  on  said  note,  which  is  depending  in  the  County 
Court;  and  that  on  the  3d  of  September  A.  D.  1790,  they 
tendered  to  said  Halls  a  good  deed  of  said  land  which  they 
refused  to  accept;  and  now  offer  and  tender  the  same  in  court, 
and  pray  said  Halls  may  be  compelled  to  receive  it;  and  that 
the  petitioners  be  relieved  against  the  penalty  of  their  said 
bond. 


JAinJART  TERM,  A.  D.  1Y92.  367 

Gregory  y.  Seamons   et  a]. 

The  court  heard  the  petition  upon  the  merits,  and  ordered 
and  decreed  that  the  petitioners  should  cause  to  be  made 
and  delivered  to  the  clerk  of  the  court  by  the  1st  of  February 
next,  a  good  authentic  deed  of  said  land,  for  the  use  of  the 
respondents,  and  pay  the  cost  of  the  action  on  said  bond,  or 
pay  to  the  petitionees  the  sum  of  £300  lawful  money;  that 
the  petitionees  discontinue  their  action  on  said  bond  and  de- 
liver it  to  the  clerk  of  the  court,  by  the  1st  of  February  1792, 
or  pay  to  the  petitioners  the  sum  of  £300;  that  the  petitioners 
recover  on  said  note  £99  9s.  7d.,  also  £6  for  the  cost  in  said 
action;  and  that  the  petitioners  discontinue  their  action  on 
said  note,  or  pay  £300,  and  that  upon  the  petitioners  lodging 
said  note  with  the  clerk  of  this  court,  he  grant  execution  for 
said  debt  and  cost. 

Payne  v.  Payne. 

A  defendant  cannot  introduce  himself  a  witness  on  a  bill  filed  upon 

the  statute,  against  a  note. 
A  defendant  may  withdraw  his  bill,  and  plead  the  statuta 

AonoN  on  note.  The  defendant  filed  his  bill  against  the 
note,  on  the  statute,  complaining  that  it  was  usurious  and 
oppressive,  and  moved  to  be  admitted  to  his  oath  to  prove  his 
bill. 

By  the  Coubt.  This  cannot  be  allowed;  for  according  to 
the  rules  of  chancery,  a  man  cannot  introduce  himself  to  be 
a  witness  in  his  own  favor.  The  plaintiff  in  his  answer  to 
the  bill,  might  appeal  to  the  defendant's  conscience  and  so 
have  him  introduced.  See  Livingston  v.  Bird,  Litchfield 
August  1791. 

The  defendant  then  moved  for  liberty  to  withdraw  his  bill 
and  plead  the  statute  in  avoidance  of  the  whole  note;  which 
was  allowed  by  the  court. 

Gregory  v.  Seamons  et  al. 

Where  relief  is  asked  for  against  the  mistakes  of  arbitrators,  in  an 
award,  a  court  of  chancery  will  rectify  them,  if  it  can  be 
done,  without  setting  aside  the  award. 

PKTmoN  in  chancery,  alleging  that  on  the  20th  day  of 
Februaiy  A.  D.  1782,  the  petitioner  with  William  MaJtbe^ 
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Betts^  of  Norwalk  in  the  county  of  Fairfield,  and  "Walter 
Seamons,  Titus  Conklin,  Benjamin  Wood,  Benjamin  Titus, 
Timothy  Titus,  Ebenezer  S.  Piatt,  all  now  of  the  state  of 
New  York,  and  Samuel  AUin  of  the  state  of  Vermont;  puiv 
chased  for  their  joint  benefit  of  Elijah  Abel,  Esq.  the  sloop 
Shuldum,  at  the  price  of  £766  13s.  4d.  money  of  New  York, 
for  which  they  gave  their  note  on  said  20th  of  Februaiy  A. 
D.  1782  to  the  treasurer  of  the  county  of  Fairfield,  payable 
with  interest;  that  said  sloop  was  afterwards,  by  direction  of 
said  owners,  employed  in  trade;  that  the  petitioner  was  ap- 
pointed agent  or  ship's  husband. 

That  the  petitioner  at  the  time  of  executing  the  aforesaid 
note,  gave  his  note  for  the  benefit  of  said  company  to  said 
treasurer  for  £8  168.  York  money,  payable  with  interest,  being 
part  of  said  purchase  money;  that  the  petitioner  afterwards 
made  large  disbursements,  and  also  received  of  said  sloop's 
earnings  to  a  considerable  amount  as  agent  aforesaid,  also 
received  from  said  owners  sundry  sums  of  money  to  pay  said 
notes  and  his  disbursements  aforesaid;  that  the  petitioner  not 
being  able  to  make  full  payment  of  said  notes,  the  first  men- 
tioned note  was  put  in  suit  against  the  petitioner  before  the 
County  Court  in  Fairfield  county,  and  judgment  recovered 
thereon  against  him;  that  afterwards  said  note  was  put  in 
suit  against  said  Seamons  and  Timothy  Titus  in  the  state  of 
New  York,  and  judgment  recovered  against  them  before  the 
Supreme  Court  in  that  state,  with  a  large  bill  of  cost;  that 
said  Walter  Seamons  and  Timothy  Titus  filed  their  bill  in 
chancery,  merely  for  delay  and  vexation,  against  the 
treasurer  of  the  county  of  Fairfield,  who  was  plaintiff  in  said 
suit;  that  the  cost  in  the  suit  before  the  Supreme  Court 
amounted  to  £84  14s.  York  money,  which  said  Seamons  and 
Titus  subjected  themselves  to  pay  unnecessarily,  and  in  their 
needless  suit  in  chancery  to  the  further  sum  of  £132  17s.  8d., 
amounting  in  the  whole  to  £217  lis.  8d.  York  money,  which 
was  completely  wasted  and  lost,  there  being  no  reason  for 
incurring  it,  and  said  Seamons  and  Titus  have  been  obliged 
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to  pay  to  said  treasurer  the  sum  of  £296  Ts.  5|d.  York  money, 
and  also  the  sum  of  £84  14s.  the  cost  recovered  in  the  Su- 
preme Court  aforesaid.  • 

This  being  the  state  of  their  affairs  on  the  7th  of  March 
A.  D.  1787,  and  the  whole  concerns  of  said  partnership 
relative  to  said  sloop  and  her  voyages  being  unsettled,  said 
SeamouB,  Titus,  Conklin  and  the  petitioner  in  behalf  of  them- 
selves, and  Isaac  Norton  then  of  New  York,  now  deceased, 
in  behalf  of  Benjamin  Wood,  Benjamin  Titus  and  Timothy 
Titus,  and  in  virtue  of  authority  from  them^  did  agree  to 
submit  to  the  final  award  of  Thomas  Fitch,  Esq.  and  Ebenezer 
Phillips,  arbitrators  mutually  chosen  by  and  between  the 
petitioner  on  the  one  part  and  said  Seamons,  etc.  on  the  other 
part,  and  did  enter  into  a  written  submission  of  all  matters, 
disputes,  claims,  judgments,  costs,  accounts  and  controversies, 
relative  to  the  purchase  and  pay  for  the  sloop  Shuldum,  her 
earnings,  voyages  and  the  petitioner's  account  for  receipts  and 
disUursements  as  agent  and  every  other  matter  relating  to 
said  affair  and  business;  and  the  parties  executed  to  each 
other  their  notes  in  the  sum  of  £600  to  abide  said  award,  etc. 
and  in  case  the  arbitrators  do  not  agree  they  were  to  choose 
a  third  man,  etc.  which  submission  is  set  forth  and  signed  by 
the  parties  —  in  which  is  included  all  the  partners  except 
William  M.  Betts. 

That  said  arbitrators  made  out  an  account  or  statement  of 
debt  and  credit  between  said  parties,  by  which  they  found 
and  awarded  the  petitioner  to  pay  said  Seamons,  etc.  the  sum 
of  £414  money  of  New  York  and  indorsed  your  petitioner's 
note  to  said  sum  and  delivered  it  to  said  Seamons,  etc.  that 
said  note  had  been  sued,  judgment  and  execution  recovered 
upon  it  for  the  full  sum,  and  said  execution  had  been  satisfied 
by  the  petitioner's  land  being  levied  upon  and  appraised  off 
on  the  22d  of  November  A.  D.  1790;  that  said  arbitrators  in 
making  out  the  sum  of  their  award  made  sundry  mistakes 
upon  their  own  principles  and  had  charged  him  with  interest 
and  cost  contrary  to  what  they  intended  and  meant,  and  con- 
trary to  the  express  agreement  of  the  parties,  and  particularly 
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points  out  wherein;  further  alleging  that  said  arbitrators  were 
convinced  of  their  said  mistakes,  etc. 

Plea  in  abatement  —  That  the  petition  contains  no  suffi- 
cient grounds  for  a  court  of  chancery  to  interpose.  Plea 
judged  insufficient. 

The  court  heard  the  petition  on  the  merits.  The  arbitra- 
tors were  admitted  and  testified  with  respect  to  the  mistakes 
in  point  of  fact.  The  court  found  that  said  arbitrators  had 
made  mistakes  in  four  articles,  amounting  in  the  whole  to 
£132  12s.  5d.  York  money,  being  £99  9s..  3Jd.  lawful  money, 
and  ordered  and  decreed  that  the  petitionees  should  reconvey 
to  the  petitioner  by  a  good  authentic  deed,  so  much  of  the 
land  set  off  to  them  in  satisfaction  of  said  execution,  at  the 
appraisal  of  Messrs.  William  St.  John,  etc.  appraisers  of  the 
land  on  said  execution,  to  be  estimated  according  to  the  same 
rule  it  was  appraised  by  them  before  for  quantity  and  quality; 
said  deed  to  be  executed  and  delivered  to  the  town  clerk  of 
Norwalk  by  the  first  of  next  June,  etc.  for  the  use  and  benefit 
of  the  petitioner  under  a  penalty. 

The  court  instead  of  setting  aside  said  award  and  the  sub- 
sequent judgment  and  execution,  decreed  a  rectification  of 
the  mistakes,  and  let  the  award  remain  good  for  the  residue, 
which  must  be  a  great  saving  of  expense  to  the  parties. 
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Notes  given  for  land  and  a  bond  only  taken  for  a  deed,  when  said 
notes  shall  be  paid,  are  valid  and  good. 

Action  on  note  dated  the  14th  of  August  1783,  for  £60 
payable  in  thirty-eix  months  with  the  interest  annually. 

Plea  in  bar  —  That  at  the  date  of  the  note  on  which,  etc. 
the  defendant  and  one  Peck  agreed  to  purchase  of  the  plain- 
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tiflF  about  eighty  acres  of  land,  at  the  price  of  £360  lawful 
money,  for  which  the  defendant  and  said  Peck  gave  their 
joint  notes,  as  follows,  viz.  one  for  £60  payable  in  two  years 
with  interest,  one  for  £60  payable  in  three  years  with  in- 
terest, one  do.  payable  in  four  years  with  interest,  one  do. 
payable  in  five  years  with  interest,  one  do.  payable  in 
six  years  with  interest,  one  do.  payable  in  seven  years 
with  interest,  and  the  plaintiff  received  said  notes  in 
payment  for  said  land,  and  gave  his  bond  for  £1000,  con- 
ditioned to  give  a  deed  of  said  land  to  the  defendant  and  said 
Peck,  upon  their  paying  the  aforesaid  notes  by  the  times 
therein  specified,  and  upon  their  failing  to  make  the  payments 
aforesaid,  by  the  times  therein  specified,  said  bond  to  be  void; 
and  the  defendant  and  said  Peck  then  entered  into  the  pos- 
session of  said  land,  and  have  used  and  improved  it  ever 
since  as  their  own;  one  of  which  notes  is  the  note  now  in  suit, 
which  notes  and  bond  contain  the  whole  agreement  between 
said  parties  respecting  the  purchase  of  said  land;  and  the 
defendant  and  said  Peck's  entering  and  improving  said  land 
as  aforesaid,  is  the  only  consideration  for  giving  and  execut- 
ing the  note  on  which,  etc.  by  which  contract  it  was  at  the 
election  of  the  defendant  and  said  Peck  to  pay  said  notes 
and  entitle  themselves  to  a  deed  of  said  land  or  the  forfeiture 
of  said  bond,  or  to  neglect  to  pay  said  notes  and  render  void 
said  contract  and  agreement.  The  plaintiff  demurred  to  the 
plea  in  bar. 

Judgment  —  That  the  plea  in  bar  is  insufficient  and  for 
the  plaintiff  to  recover. 

By  the  Court.  The  case  is  not  different  from  what  it 
would  have  been,  had  Bacon  given  a  deed  of  said  land  to 
Porter  and  Peck,  and  they  had  given  back  a  deed  to  Bacon 
and  taken  his  bond,  conditioned  to  reconvey  said  land  to  them 
upon  their  paying  said  notes,  which  is  common  practice,  and 
been  sanctioned  by  the  courts  without  an  exception.  For  if 
they  paid  the  notes,  although  not  punctually  by  the  time, 
chancery  would  decree  a  conveyance  of  said  land  to  them 
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by  force  of  the  agreement  contained  in  the  condition  of  the 
bond. 

This  judgment  was  affirmed  in  the  Supreme  Court  of 
Errors. 

HuED  V.  Hall. 

In  an  action  of  indebitatus  assumpsit,  the  plaintiff's  m«itioning  in 
his  declaration  of  whom  the  money  was  received,  for  which  the 
defendant  was  indebted,  does  not  vitiate  the  declaration. 

Action  of  indebitatus  assumpsit,  declaring  that  on  the 
1st  of  February  A.  D.  1786  the  defendant  was  indebted  to 
the  plaintiff  £45  for  money  before  that  time  had  and  re- 
ceived for  the  plaintiff's  use,  viz.  moneys  received  of  Ard 
Welton,  which  was  in  part  pay  for  a  farm  sold  to  said  Welton 
in  October  A.  D.  1785  and  being  so  indebted,  etc.  assumed 
and  promised,  etc.     Demurrer  to  the  declaration. 

The  exception  was  —  That  the  defendant's  receiving  the 
money  of  Welton,  did  not  create  an  indebtedness  to  the  plain- 
tiff, without  a  special  request  to  pay  it,  and  a  refusal  or  a 
misapplication  of  the  money. 

Judgment  —  That  the  declaration  is  sufficient.  The  aver- 
ment is  direct  and  positive  that  the  defendant  was  indebted 
for  money  had  and  received  for  the  plaintiff's  use,  which 
is  all  that  was  necessary.  See  Lawrence  v.  Clark,  New 
Haven  this  circuit,  and  the  plaintiff's  mentioning  of  whom 
the  money  was  received  is  for  the  defendant's  advantage. 

Smith  v.  Canfield. 

Interest  otn  the  debt,  suspended  bj  an  audita  quereUh  Is  not 
recoverable  on  the  bond  given  for  prosecution  of  the  audita,  etc. 

Action  of  debt  on  a  bond  of  recognizance,  entered  into 
before  Daniel' Sherman,  Esq.  chief  judge  of  the  County  Court, 
upon  an  audita  querda^  taken  out  by  Timothy  St.  John 
against  said  Smith;  praying  to  be  relieved  against  three  exe- 
cutions. In  which  audita  querela  judgment  was  against 
said  St.  John,  and  for  said  Smith  to  recover  coat  £10  6s.  9d. 

Plea  in  bar  —  That  said  St.  John  had  paid  all  said  execu* 
tions  to  Sheriff  Lord,  and  had  also  paid  the  cost  recovered  on 
said  audita  querela. 
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The  plaintiff  repKed  and  admitted  said  executions  and  cost 
on  said  audita  to  have  been  paid,  but  says  the  interest  on 
said  execution  during  the  time  said  executions  were  delayed 
by  said  writ  of  audita  had  not  been  paid.     Demurrer. 

Judgment  —  That  the  plaintiff's  reply  is  insufficient;  upon 
the  principle  that  a  bond  upon  a  writ  of  error  and  on  an 
audita  querela,  does  not  extend  to  the  interest  on  the  debt, 
for  the  time  payment  is  delayed  thereby.  See  Lane  v.  Breed, 
New  London  September  1790. 

Johnson,  Sheriff,  v.  Smith. 

If  the  principal's  body  is  taken  by  the  execution  the  sheriff's  bail 

is  discharged. 
If  a  repleader  is  ordered  upon  a  motion  in  arrest,  full  cost  is  taxed 
on  the  final  issue  of  the  cause. 

Action  on  a  bail  bond,  conditioned  that  Jeffe  Goodwin  and 
Plumb,  who  were  attached  at  the  suit  of  Wycoff,  should 
appear  and  answer  said  suit,  etc.  declaring  that  said  Goodwin 
and  Plumb  did  not  they  nor  either  of  them  appear  and  an- 
swer in  said  suit,  and  judgment  was  against  them  upon  de- 
fault for  ,  and  that  execution  was  taken  out  against 
them,  dated  27th  of  September  A.  D.  1788,  which  had  been 
duly  returned  noti  est  invaitus,  and  said  debtors  had  avoided, 
etc. 

Plea  in  bar  —  That  said  Goodwin  and  Plumb  were  openly 
and  publicly  about  during  the  life  of  said  execution,  and  said 
Plumb  had  sufficiiency  of  estate  to  pay  said  execution,  and 
the  plaintiff  levied  said  execution  on  the  body  of  said  Plumb 
on  the  13th  of  Ifovember  A.  D.  1788,  and  held  him  until  the 
15th  of  said  November  when  he  released  and  set  him  at 
liberty,  by  a  written  order  from  John  C  Smith,  Esq.  attorney 
to  the  creditor;  and  on  the  22d  of  said  N"ovembor  the  plain- 
tiff returned  said  execution  with  the  following  indorsement 
thereon,  viz.  Canaan  November  13th  1788,  then  by  virtue 
of  this  execution  I  levied  on  the  body  of  the  within  named 
Frederick  Plumb,  and  on  the  15th  of  said  !N'oveml)er  I  re- 
ceived written  orders  from  John  0.  Smith  to  let  said  Plumb 
go,  said  Smith  being  acting  attorney  to  the  creditor;  also  re- 
paired to  said  Goodwin's  usual  place  of  abode  but  could  find 
neither  estate  or  person  whereon  to  levy. 
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And  the  defendant  further  plead,  that  during  the  life  of 
said  execution,  he  offered  and  tendered  to  said  John  C.  Smith, 
attorney  aforesaid,  sufficiency  of  personal  estate  belonging  to 
said  Goodwin  and  Plumb  to  levy  upon  and  satisfy  said  execu- 
tion, and  requested  him  to  permit  the  plaintiff,  who  had  said 
execution,  to  levy  upon  it;  but  he  absolutely  refused,  alleging 
that  the  estate  was  Plumb's  and  should  not  be  taken;  that 
afterwards  the  creditor  prayed  out  an  alias  execution  and 
levied  upon  the  property  of  said  Goodwin  and  sold  the  same 
for  satisfying  said  execution. 

Plaintiff  replied  —  That  the  estate  taken  on  said  alias 
execution  and  sold  amounted  to  only  £10  I7s.  Demurrer 
to  the  reply. 

Judgment  —  That  the  reply  of  the  plaintiff  is  insufficient, 
for  the  following  reasons;  there  ought  to  be  the  utmost  fair- 
ness in  the  proceedings  in  order  to  subject  the  bail;  and  in 
this  case,  it  appears  that  one  of  the  debtors  in  the  execution 
had  sufficiency  of  estate,  that  his  body  was  taken  upon  it, 
and  held  two  days,  and  then  released  by  order  of  the  creditor's 
attorney;  the  presumption  is  that  the  debt  was  satisfied,  until 
the  contrary  is  made  to  appear:  Further  it  is  averred  in 
the  plea  that  both  said  Goodwin  and  Plumb  were  openly  and 
publicly  about  and  might  have  been  taken,  and  that  they  did 
not  avoid  said  execution  which  is  admitted  by  the  reply. 

This  cause  was  tried  to  the  jury  last  court  upon  a  special 
issue,  and  verdict  for  the  defendant;  on  a  motion  in  arrest, 
the  verdict  was  set  aside  and  a  repleader  ordered.  A  queS' 
tion  was  made,  whether  full  cost  should  be  allowed  or  only 
upon  the  repleader. 

By  the  Court.    The  whole  cost  must  be  allowed. 

Reed  v.  Tousley  et  al. 
The  receiptsmen  of  property  taken  by  execution  are  liable  to  the  officer 
for  the  property,  a1thou8:h  the  execution  is  otherways  satisfied. 

Error  to  reverse  a  judgment  of  the  County  Court,  in  an 
action  brought  by  Reed  as  constable  against  Tousley  et  al. 
declaring,  that  he  had  an  execution  in  favor  of  David  Buel, 
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against  Lewis  Delavergne,  for  £58,  dated  27tli  April,  A.  D. 
1790,  which  he  levied  on  eight  oxen  belonging  to  said  De- 
lavergne, and  posted  them,  etc.  that  the  defendants  received 
said  oxen  to  keep  and  redeliver  on  the  15th  of  June,  A.  D. 
1790,  as  by  their  receipt  in  writing  by  them  executed  ready 
to  be  produced  in  court  appears.  And  that  the  defendants 
never  delivered  said  oxen,  etc. 

Plea  in  bar  —  That  although  it  be  true,  that  they  did 
make  and  execute  said  receipt  yet  they  say,  that  in  Septem- 
ber A.  D.  1789,  said  David  took  out  an  original  execution 
and  copies  of  the  judgment  on  which  it  issued,  and  sent  them 
to  Mr.  Spencer  in  the  state  of  New  York,  where  said  debtor 
lived,  and  that  said  Delavergne  paid  said  execution  to  said 
Spencer;  and  that  afterwards  the  said  David  prayed  out  an 
alias  execution  in  April,  A.  D.  1790,  in  order  to  vex  and 
oppress  said  Delavergne,  and  delivered  it  to  the  plaintiff,  who 
finding  him  in  his  precincts,  levied  it  on  the  body  of  the  said 
Lewis;  and  to  release  him  from  said  levy,  the  defendants 
gave  said  receipt,  and  that  no  oxen  were  taken  or  delivered 
upon  said  execution;  and  said  original  execution  was  fully 
satisfied. 

Plaintiff  replied  —  That  he  levied  said  execution  on  said 
oxen,  took  and  delivered  them  to  the  defendants,  who  re- 
ceived them,  and  undertook  to  redeliver  them  on  the  15th 
of  June,  A.  D.  1790,  as  by  their  receipt  aforesaid;  and  as 
to  the  residue  of  the  defendants'  plea  he  says  it  is  insufficient. 
The  defendants  say  their  plea  is  sufficient. 

Judgment  of  the  County  Court  —  That  the  defendants* 
plea  was  sufficient. 

Errors  assigned  —  That  said  court  ought  to  have  judged 
said  plea  insufficient. 

Judgment  —  K'othing  erroneous. 

Reasons  of  the  court  —  The  facts  alleged  in  the  plea  in 
bar  arp;  that  this  execution  was  an  alias  execution,  procured 
by  Buel  with  design  to  vex  and  oppress  Delavergne,  and 
under  color  of  legal  right  to  extort  a  sum  of  money  from  him 
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after  he  had  received  a  complete  satisfaction  of  the  judgment 
by  virtue  of  an  execution  issued  thereon,  and  for  which  the 
attorney  to  said  Buel,  being  fully  authorized,  had  given  hia 
receipt  in  full. 

By  virtue  of  an  alias  execution  the  plaintiff  took  the  body 
of  Delavergne,  and  he  was  thereby  compelled  to  procure  the 
defendants  to  give  the  receipt  mentioned  for  eight  oxen  to 
obtain  his  release. 

Whether  these  facts  being  true,  are  a  defense  for  the  de- 
fendant is  the  question;  if  they  are  such  as  amount  to  a 
defense  the  demurrer  is  a  confession  that  they  are  true. 
Whether  they  make  a  defense  in  the  present  action,  and  take 
from  the  plaintiff  a  right  of  recovery,  must  depend  upon  au- 
thorities and  the  reasons  given  in  support  of  the  authorities, 
and  the  conclusions  that  may  be  fairly  made  from  the  cases 
adduced,  when  applied  to  the  present  cause.  8  Cooke,  141, 
2,  3. 

If  an  execution  issue  from  a  court  having  no  jurisdiction 
of  the  cause  the  same  is  void,  and  whatever  acts  are  done  under 
authority  or  by  virtue  of  such  execution  are  a  nullity.  And 
the  party  in  whose  favor  such  execution  issues,  or  the  officer 
who  executes  the  same  cannot  justify  or  defend  themselves 
(by  virtue  of  the  authority  given  them  in  such  execution)  in 
any  action  brought  against  them  for  taking  either  body  or 
estate  of  the  debtor  to  satisfy  the  same;  but  any  plea  resting 
upon  such  authority  for  justification,  must  be  judged  in- 
sufficient; the  court  in  such  case  have  no  authority  and  con- 
sequently cannot  give  any  authority  to  any  other  person. 

If  any  execution  issue  upon  an  erroneous  judgment  from 
a  court  having  jurisdiction  of  the  cause,  such  execution  is  to 
every  purpose  a  valid  execution,  so  long  as  the  judgment  re- 
mains in  force,  and  gives  full  and  ample  authority  to  the 
officer  and  to  the  party  to  proceed  in  the  execution  of  it,  to 
compel  a  satisfaction;  and  when  either  are  questioned  by 
action  for  anything  done  under  authority  derived  therefrom, 
will  be  a  defense  or  justification. 

But  as  soon  as  the  erroneous  judgment  is  reversed  for 
error,  the  party  against  whom  the  same  was  rendered  and 
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against  whom  the  execution  issued,  whenever  such  judgment 
and  execution  are  plead  as  a  defense  or  justification  of  any  acts 
done  after  such  reversal,  can  reply  nul  tiel  record  and  such 
judgment  is  as  to  all  such  after  acts,  a  void  judgment,  and 
such  reply  must  be  a  sufficient  one  to  such  plea  and  destroy 
the  defense. 

If  A  is  in  execution  at  the  suit  of  B,  and  the  sheriff 
suffers  A  to  escape,  and  after  this  the  judgment  is  reversed 
for  error,  no  action  lies  against  the  sheriff  for  the  escape;  for 
B  to  entitle  himself  to  a  recovery  must  not  only  declare 
against  the  sheriff  upon  the  execution  delivered  him,  but  must 
also  declare  upon  a  legal  existing  judgment  upon  which  the 
execution  issued  to  entitle  himself  to  a  recovery,  and  when 
the  sheriff  pleads  mil  tiel  record,  the  erroneous  judgment 
being  reversed  is  of  no  more  consequence  to  the  party,  than 
if  the  same  had  been  void  at  the  first,  rendering  the  same 
void  as  to  its  being  a  sufficient  foundation  for  an  action.  If 
a  judgment  be  rendered  and  afterwards  a  scire  facias  is 
brought  and  a  second  judgment  rendered,  the  first  jucjgment 
is  after  this  reversed  for  error,  the  second  judgment  being 
dependent  on  the  first  shall  be  reversed  also.  1  Sid.  306;  1 
Saund.  37;  1  Levins,  191. 

And  whenever  there  are  two  judgments  a  second  depend- 
ent on  the  first  as  its  foundation,  the  first  judgment  being 
reversed  the  second  shall  be  also  reversed.  If  A.  take  an 
execution  and  the  same  is  le\aed  and  the  goods  remain  in  the 
sheriff's  hands  for  want  of  buyers,  this  the  party  knowing 
takes  out  a  second  execution  and  procures  the  same  to  be 
levied,  the  party  injured  can  maintain  an  action  against  the 
party  procuring  such  execution  for  the  vexation.  And  a 
person  may  maintain  action  on  the  case  against  another,  who 
sues  against  his  release,  or  after  the  money  is  duly  paid, 
though  it  be  on  a  single  obligation.    Hob.  205,  206. 

If  a  sheriff  upon  a  fieri  facias  issued  on  a  judgment  ren- 
dered against  B,  takes  the  goods  of  B  into  his  hands,  but  be- 
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fore  any  sale  of  them  B  delivers  to  the  sheriff  a  supersedeas 
on  a  writ  of  error,  good  authorities  say  B  shall  have  his  goods 
again,  for  by  the  seizure  the  property  is  not  altered.  11  EolL 
591;  Yelv.  47. 

The  authorities  cited  prove  that  the  officer  executing  any 
execution  issuing  from  any  court  having  jurisdiction  shall  be 
protected  in  such  execution  of  his  office  and  this  as  well  on  an 
erroneous  judgment  as  a  legal  one,  and  this  from  necessity  as 
well  as  the  highest  reason.  The  sheriff  ought  to  be  com- 
pelled to  execute  all  executions  issued  by  lawful  authority 
and  ought  not  to  be  allowed  to  question  whether  such  au- 
thority in  matters  of  judgment  mistaJje  or  not,  as  such  officer 
is  to  execute  and  not  to  judge,  and  obedience  in  the  ministerial 
officers  to  the  lawful  writs  and  precepts  of  the  judicial  is  of 
absolute  necessity.  But  when  at  first,  there  is  no  authority 
vested  in  the  court  by  law,  but  the  court  assumes  a  juris- 
diction never  given  by  law,  of  this  the  sheriff  must  take  notice, 
and  not  proceed  to  act  under  a  void  writ  or  under  an  authority 
assumed  .without  or  against  law. 

And  if  a  court,  having  jurisdiction,  gives  authority  to  a 
sheriff  or  officer,  so  soon  as  a  superior  tribunal  for  error  or 
other  cause  revokes  that  authority,  all  the  subordinate  min- 
isterial officers  ought  to  pay  obedience.  An  execution  that 
issues  after  a  judgment  is  paid  and  satisfied  to  the  party,  must 
issue  wrongfully  and  with  the  knowledge  of  the  party  to 
whom  the  same  is  paid,  that  the  same  is  wrongfully  and  un- 
justly issued.  And  for  this  cause  it  is  reasonable  that  such 
party  should  never  be  benefited  thereby. 

The  party  therefore  who  takes  out  an  execution  upon  a 
satisfied  judgment,  can  never  have  any  aid  of  law  to  carry 
such  judgment  into  effect,  for  as  to  him  in  judgment  of  law 
it  has  no  other  operation  than  a  void  judgment  has,  that  is 
rendered  by  a  court  having  no  jurisdiction,  and  no  assistance 
can  reasonably  be  given  him  to  obtain  a  satisfaction  of  a  jtidg- 
ment  which  he  acknowledges  is  in  full;  and  the  rule  is  that" 
wherever  a  creditor  gives  a  receipt  that  he  has  received  in 
full  of  an  execution,  it  is  not  only  evidence  that  the  judg- 
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ment  is  paid,  but  in  judgment  of  law  such  judgment  is  dish 
charged,  and  whether  such  discharge  appears  of  record  or  not, 
doth  not  seem  to  be  of  any  importance  from  the  authorities. 
The  property  of  the  oxen  in  the  present  instance  was  not 
changed  by  the  levy  of  the  execution,  nor  was  the  debtor  in 
the  execution  divested  of  the  property  by  anything  done  by 
the  officer,  here  was  no  sale  at  public  vendue,  from  which 
there  might  be  a  necessity  of  quieting  a  purchaser  at  public 
auction,  ordered  by  authority  in  the  possession  and  property 
of  the  articles  sold.  But  a  mere  taking  by  the  officer  and  a 
delivery  to  the  receiptsmen,  by  the  procurement  of  the  owner 
of  the  cattle  (as  the  receipt  and  other  matters  evince.)  The 
party  in  the  former  action  can  have  no  action  against  the 
officer,  for  anything  respecting  this  execution,  the  same  as  to 
the  party  was  void. 

The  sheriff  or  officer  is  not  liable  to  any  action  for  the 
taking,  because  the  court  who  had  jurisdiction  of  the  cause 
issued  tliis  execution,  though  improvidently  after  the- same 
was  satisfied;  the  sheriff  therefore  had  authority  to  take  the 
goods  into  his  possession,  because  so  commanded  by  authority. 
But  the  sheriff  has  no  greater  right  to  retain  the  goods  on  a 
judgment  that  is  satisfied  than  he  has  on  a  judgment  reversed 
for  error,  or  that  was  void  when  rendered,  and  though  by  law 
he  may  be  protected  for  what  he  has  done,  yet  he  had  no  right 
to  recover  this  property  from  any  other  person,  into  whose 
hands  it  came,  nor  can  he  maintain  an  action  for  the  same, 
having  no  property  actual  or  special;  but  the  property  being 
in  judgment  of  law  in  the  original  debtor.  And  in  the  present 
case  no  inconvenience  can  happen  to  the  officer,  the  debtor 
procured  the  delivery  of  this  property  to  the  receiptsmen,  the 
officer  did  it  at  the  desire  of  the  debtor,  he  can  therefore  have 
no  action.. 

The  property  is  in  the  same  situation  as  it  would  have  been 
had  it  been  taken  by  an  officer  on  an  erroneous  judgment,  and 
while  the  judgment  was  in  force,  but  afterwards  before  the 
sale  of  the  property,  the  judgment  is  reversed,  in  such  case  the 
property  is  never  changed.    It  belongs  to  the  original  debtor 
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into  whose  ever  hands  it  may  have  come^  unless  by  public 
sale  by  order  of  law  the  property  has  been  changed^  and  any 
bailee  into  whose  hands  it  may  have  come  must  restore  it. 
The  officer's  fees  depend  upon  the  same  principles  as  the 
debt  in  the  execution  and  for  the  reasons  given  cannot  be 
recovered  from  the  debtor  in  the  execution;  and  the  officer 
has  no  lien  on  the  estate  taken  nor  can  he  recover  of  the 
receiptsmen;  the  party  who  has  caused  him  to  levy  an  execu- 
tion issued  upon  a  satisfied  judgment  must  pay  him  if  he  ever 
receives  any  compensation. 

AdxIms  and  Root,  JJ.,  dissented  from  the  opinion  of  the 
court,  for  the  following  reasons,  viz.  It  appears  that  the 
plaintiff  was  a  lawful  officer,  and  had  in  his  hands  a  lawful 
writ  of  execution  in  favor  of  David  Buel  against  sa^d  Dela- 
vergno,  which  he  was  bound  by  law  to  execute;  that  he  levied 
said  execution  on  eight  oxen,  belonging  to  said  Delavergne 
and  posted  them  as  the  law  directs;  and  that  he  delivered 
said  oxen  to  the  defendants,  to  keep  and  redeliver  to  him  on 
the  16th  of  June  A.  D.  1790  and  took  their  receipt  and 
promise  in  writing  for  the  same;  the  giving  of  the  receipt  is 
admitted  by  the  defendants,  but  they  say  that  this  is  an  alius 
execution,  and  that  a  former  execution  had  issued  for  the 
same  debt,  which  had  been  paid  to  the  attorney  of  said  Buel, 
and  by  him  was  discharged,  and  this  execution  was  taken  out 
by  said  Buel  to  vex  and  oppress  said  Delavergne  —  and  that 
no  oxen  were  ever  in  fact  taken  by  said  execution,  or  de- 
livered to  them,  etc.  this  last  averment  in  the  plea,  being  con- 
trary to  the  receipt  which  is  admitted,  is  inadmissible  and 
must  be  laid  out  of  the  case. 

The  only  question  then  is,  WTiether  the  former  execution 
being  paid  and  discharged,  and  this  alias  execution  being 
taken  out  by  the  creditor,  only  for  the  purpose  of  oppression, 
without  the  knowledge  or  privity  of  the  plaintiff,  is  a  bar  to 
the  plaintiff's  action.  The  ground  of  the  plaintiff's  right  to 
recover  is  his  responsibility  for  the  property  taken,  and  as  it 
was  lawfully  taken  by  him,  it  is  immaterial  to  which  he  is 
responsible,  whether  creditor  or  debtor,  either  is  equally  avail- 
able for  the  purpose  of  this  action. 
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Where  an  officer  takes  property  on  an  execution,  and  the 
debt  is  otherwise  paid  to  the  creditor,  the  officer  is  account- 
able for  the  pi-operty  to  the  debtor;  and  in  that  case  he  has 
equal  right  to  recover  it  from  his  bailee,  as  if  the  creditor  had 
not  been  paid.  To  render  the  bar  complete,  it  must  appear 
that  neither  the  debtor  or  creditor  hath  any  demand  on  the 
plaintiff. 

This  judgment  was  afterwards  reversed  in  the  Supreme 
Court  of  Errors,  in  May  A.  D.  1792,  for  the  following 
reasons,  viz. 

8TTPBEMS  COT7&T  OF  EEBOBS,  KAY,  A.  D.  1792. 

Eeed  v.  Tousley  et  al. 

Two  questions  arise  on  this  defense  —  1st.  Whether  on 
these  pleadings  it  appears  that  no  oxen  in  fact  were  taken 
from  the  debtor,  or  delivered  to  or  received  by  the  defend- 
ants; and  if  the  contrary  appears,  then  2d.  Whether  the 
residue  of  the  defense  is  sufficient  or  not. 

As  to  the  first,  the  defendants  having  admitted  the  au- 
thenticity of  said  receipt  by  which  they  have  acknowledged 
under  their  hands,  that  they  have  received  the  oxen,  it  is 
incompetent  for  them,  in  the  same  breath  to  deny  that  they 
have  in  fact  received  them;  they  are  precluded  by  way  of 
estoppel  to  do  this;  and  the  contrary  principle  once  admitted 
would  effectually  destroy  the  evidence  that  arises  from  all 
writings  whatever,  as  it  would  be  setting  up  parol  proof,  as 
evidence  of  a  higher  nature,  than  the  evidence  of  writings, 
and  by  which  the  latter  might  be  controlled  and  set  aside;  but 
the  law,  which  in  this  point  is  founded*  in  the  highest  reason, 
will  not  admit. 

And  indeed,  though  the  defendants  have  in  general  terms, 
denied  the  actual  receipt  of  the  oxen,  yet  they  have  not  done 
it  in  a  way  that  the  law  will  notice,  for  had  they  meant  to 
avail  th<*mRelvefl  of  this,  and  it  were  competent  for  them  to 
do  it,  thev  should  have  traversed  the  receipt  of  the  oxen,  and 
put  it  in  issue  to  the  jury,  which  they  have  not  done,  nor  has 
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there  been  any  trial  of  the  fact;  it  waa  sufficient  for  the  plain- 
tiff therefore,  and  indeed  all  that  he  could  do,  to  reaffirm  the 
facts  as  in  his  declaration;  and  the  defendants  by  closing  the 
demurrer  to  the  residue  of  the  plea  have  given  up  this  point, 
and  having  admitted  the  authenticity  of  the  receipt  they  have 
effectually  admitted,  the  actual  receipt  of  the  oxen. 

This  being  so,  the  second  question  arises  —  Whether  the 
residue  of  the  defendants'  plea  is  sufficient  or  not;  the  seeming 
force  of  this  plea,  coilsists  in  this,  that  at  the  time  the  plaintiff 
took  the  oxen  of  the  debtor,  and  delivered  them  to  the  de- 
fendants, the  judgment  on  which  the  execution  issued  was 
completely  satisfied  and  discharged;  but  still  though  the 
creditor  was  a  wrongdoer,  in  praying  out  the  alias  execution, 
and  ought  to  take  no  benefit  of  his  own  wrong;  yet  the  officer 
was  bound  to  obey  his  writ  issued  from  a  court  that  bad  cog- 
nizance of  the  cause,  and  so  far  from  being  a  trespasser,  in 
taking  the  debtor's  oxen  he  did  no  more  than  he  was  boimd  to 
do;  and  consequently  such  construction  must  be  put  upon  the 
whole  transaction  as  will  save  him  from  loss  and  damage. 

Now  it  cannot  be  doubted,  but  an  officer  who  takes  prop- 
erty on  an  execution,  is  bailee  of  that  property  for  the  pur- 
poses of  law,  and  must  account  for  it  to  the  creditor  in  case  the 
judgment  is  not  otherways  satisfied,  and  if  it  is,  to  the  debtor; 
and  in  the  event  of  this  case  the  officer  must  account  for  the 
property  to  the  debtor,  the  judgment  being  otherwise  satisfied: 
the  circumstance  that  the  debtor  was  privy  to  the  delivery  of 
the  property  to  the  defendants,  and  that  it  was  done  at  his 
request,  will  not  take  away  the  liability  of  the  officer;  for  the 
security  for  the  redelivery  was  taken  to  the  officer,  and  of 
which  he  alone  can  avail  himself;  it  is  not  sufficient  in  this 
case  to  say  that  the  property  in  the  oxen  was  not  changed, 
any  more  than  if  taken  on  an  erroneous  judgment,  and  before 
sale  that  judgment  was  reversed,  and  that  consequently  thie 
debtor  may  take  his  property  from  the  receiptsman,  or  wher- 
ever he  may  find  it,  for  admit  this,  it  will  only  prove  that  he 
has  two  remedies,  of  which  he  may  take  at  his  election;  but 
the  officer  will  not  be  exonerated  until  the  debtot  had  ob- 
tained satisfaction  from  the  receiptsman,  and  for  a  like  reason 
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it  will  be  insufficient  to  say,  that  the  debtor  has  his  remedy 
against  the  creditor,  who  is  the  only  wrongdoer  in  this  case, 
and  for  this  additional  reason,  that  he  may  be  a  bankrupt  and 
unable  to  make  satisfaction. 

This  point  then,  that  the  officer  in  this  case  is  liable  to  the 
debtor  for  the  property  taken,  being  established,  it  will  follow, 
by  legal  consequence  that  the  receiptsmen  must  be  liable  to 
the  officer  for  it,  and  it  would  be  unreasonable  to  subject  the 
officer,  who  has  done  his  duty  to  the  action  of  the  debtor  and 
to  cut  him  off  from  his  remedy  against  the  receiptsmen, 
especially  as  this  has  been  long  sanctioned  by  the  decisions 
of  law. 

Mills  v.  Griswold. 

Voluntary  communications  of  a  party  under  engagements  of 
secrecy,  are  to  be  testified,  by  a  witness  except  those  made  to 
an  attorney  who  is  under  oath  to  keep  his  client's  secrets. 

Action  of  assumpsit  upon  a  promise  of  marriage.  Issue  to 
the  juiy. 

Question  —  Whether  a  witness  is  obliged  to  disclose  upon 
his  oath  what  the  defendant  had  told  him  in  confidence,  and 
upon  a  promise  to  keep  it  secret. 

By  the  Coitrt.  The  distinction  is,  where  the  conmiunica- 
tions  are  necessary  in  the  course  of  business,  as  of  a  client  to 
his  attorney,  he  may  not  disclose  them,  but  where  the  com- 
munications are  voluntary,  as  in  the  present  case,  his  oath 
obliges  *the  witness  to  tell  the  whole  truth. 

Howel  v.  Seaman. 
A  discharge  of  all  debts,  dues  and  demands,  cuts  off  a  spedal 
promise  to  pay  the  Interest  upon  an  assigned  note. 

Action  declaring,  that  on  the  26th  of  July,  A.  D.  1783, 
the  defendant  gave  the  plaintiff  his  note  for  £1,000  money 
of  [JTew  York,  payable  in  one  month  without  interest;  and 
before  August  1784,  he  paid  £600  upon  it;  and  to  secure  the 
interest  upon  the  remaining  £400  the  defendant  on  the  3d  of 
August  A.  D.  1784,  executed  his  note  as  follows,  viz.    I  do 
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liereby  promise  to  pay  George  Howel,  lawful  interest  on  £400 
York  money,  the  balance  due  on  a  note  given  in  Boston,  July, 
26th  A.  D.  1783,  for  £1,000;  that  said  balance  of  £400  was 
not  paid,  until  the  2d  of  December  A.  D.  1786;  and  that  said 
note  given  in  August  A.  D.  1784,  was  for  the  interest  of  the 
£400  from  the  date  of  the  firet  note,  which,  the  defendant 
hath  never  paid,  etc. 

Plea  in  bar  —  That  on  the  6th  of  August  A.  D.  1784,  the 
plaintiff  and  defendant  settled  all  accounts,  debts,  dues  and 
demands,  subsisting  between  them,  except  said  note  for 
£1,000,  dated  26th  of  July,  A.  D.  1783,  which  was  assigned 
to  Murray  and  Sansom  of  New  York,  and  the  defendant  then 
paid  to  the  plaintiff  £28  York  money,  which  the  plaintiff 
received  and  gave  him  a  discharge  in  the  words  following, 
viz.  Received  of  Richard  Seaman  £28  York  currency  in  full 
of  all  accoimts,  dues,  debts  and  demands  against  him,  except 
a  note  in  the  hands  of  Murray  and  Sansom  merchants  in  New 
York,  dated  26th  July,  A.  D.  1783;  August  6,  1784,  George 
llowel,  as  by  said  discharge  ready  to  be  diown.  Demurrer  to 
the  plea. 

Judgment  —  That  the  plea  in  bar  is  sufficient. 

The  note  for  the  interest  on  said  £1,000  note  is  a  distinct 
security  from  the  note  for  the  principal;  and  excepting  that 
out  of  the  discharge,  did  not  except  the  note  for  the  interest. 
Judgment  for  the  defendant. 

Cogswell,  Executor  of  William  Cogswell,  v.  Whittlesey 
AND  Society  of  New  Preston. 

In  an  action  upon  an  insimul  computassent  the  defendants  cannot  avail 
themselves  of  mistakes  in  the  settlement. 

Deolabing,  that  the  defendants  were  indebted  to  the  de- 
ceased £37  8s.  lOd.  lawful  money,  upon  settlement  of  ac- 
counts made  between  the  said  deceased,  in  his  lifetime,  and 
the  committee  of  the  defendants  on  the  20th  of  August  A.  D. 
1786;  which  the  said  committee  by  a  writing  under  their 
hands  of  that  date  acknowledged  to  be  due;  with  the  interest 
ffom  February  A.  D.  1786;  which  debt  has  never  been  paid. 
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Defendants  plead  in  bar  —  That  said  William  was  treas- 
urer, and  one  of  the  society^s  committee,  and  that  in  said 
settlement  sundry  mistakes  were  made  in  favor  of  said 
William,  more  than  to  the  amount  of  said  balance. 

Plaintiff  replied  —  That  there  were  sundry  settlements 
made  by  said  William  with  said  committee,  in  all  of  which 
the  balance  was  found  to  be  in  his  favor;  that  upon  his  de- 
cease his  estate  was  represented  insolvent,  and  a  time  limited 
for  the  creditors  to  bring  in  their  claims  to  commissioners. 
That  the  defendants  made  no  claim  in  that  time  against  said 
William^s  estate,  and  that  said  writing  was  given  by  said 
committee,  for  the  just  balance  due  to  said  William. 

Defendants  rejoined  —  That  the  mistakes  alleged  in  the 
plea  in  bar  were  made  in  the  settlement.  Demurrer  to  the 
rejoinder.    Kirby,  150,  Punderson  v.  Shaw. 

Judgment  —  That  the  rejoinder  is  insufficient;  the  defend- 
ants are  concluded  by  the  settlement,  and  by  their  not  ex- 
hibiting their  claim  within  the  time  limited  by  the  Court  of 
Probate. 

Wadhams  v.  Vakderworken. 
A  blank  Indorsement  can  extend  to  no  note  bnt  that  on  which  It  . 
is  made  —  that  It  extends  only  to  a  power  to  collect  and  convert 
the  money,  and  that  the  same  Is  due. 

Error  against  a  judgment  of  the  County  Court  in  an 
action  brought  by  Vanderworken  v.  Wadhams,  declaring 
that  on  the  1st  of  January  A.  D.  1788,  the  defendant  sold  and 
assigned  to  him  two  notes  of  hand  against  John  Grant,  both 
dated  the  16th  of  October  A.  D.  1782,  for  the  sum  of  £2 
each;  one  payable  the  1st  of  January  the  other  the  1st  of 
March  next  after  their  date,  and  warranted  them  to  the  plain- 
tiff, which  assignment  is  as  follows,  viz.  I  the  subscriber  for 
value  received,  do  sell  and  convey  the  within  notes  of  hand, 
to  John  Albert  Vanderworken,  and  do  warrant  the  same  to  be 
due,  and  if  the  within  promisor,  is  not  able  to  pay  the  con- 
tents, T  promise  to  pay  the  same;  and  I  do  empower  said 
Vanderworken  to  collect  the  same;  which  payment  is  to  be 
made  in  a  reasonable  time,  with  interest,  John  Wadhams. 
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That  said  Grant  was  bankrupt  and  not  able  to  pay  anything; 
that  the  defendant  had  been  notified  thereof,  and  had  not  kept 
and  performed  his  said  warranty.    Damage  £10. 

Plea  —  That  the  power  of  attorney  and  warranty  was  not 
the  act  and  deed  of  the  defendant.     Issue  to  the  jury. 

Verdict  —  That  said  power  of  attorney  and  warranty  was 
the  act  and  deed  of  the  defendant;  and  the  jury  foimd  for  the 
plaintiff  £6  3s.  damages,  etc. 

In  this  case  the  following  bill  of  exceptions  was  filed  and 
allowed  by  the  judge,  viz.  That  said  two  notes  were  wrote 
on  one  piece  of  paper;  that  the  defendant  wrote  his  name 
blank  near  the  top  of  the  paper,  on  the  back  of  one  of  said 
notes;  that  said  indorsement  was  wrote  and  filled  up  in  court 
when  said  cause  waa  upon  trial  before  the  jury,  by  the  plain- 
tiff's attoraey;  that  the  defendant  offered  witnesses  to  prove 
that  when  he  wrote  his  name  on  said  paper  he  wrote  it  blank, 
and  that  the  defendant  received  it  only  as  a  carrier  to  collect 
the  money  due  on  said  notes  for  the  defendant;  and  that  it 
was  the  express  agreement  of  plaintiff  and  defendant,  that  no 
other  use  should  be  made  of  his  name  signed  as  aforesaid,  but 
to  write  a  simple  power  of  attorney  over  it;  which  evidence 
said  court  refused  to  admit,  and  gave  judgment  for  the 
plaintiff. 

General  errors  assigned  —  And  specially  for  not  admitting 
said  testimony. 

Judgment  —  Manifest  error. 

By  the  Court.  A  blank  indorsement  upon  the  back  of  a 
note  of  the  promisee's  name,  cannot  operate  as  an  assignment 
of  any  other  note  than  that  on  the  back  of  wliicli  it  is  written, 
although  there  be  other  notes  writen  upon  the  same  piece  of 
paper;  and  that  a  blank  indorsement  at  most,  only  gives  the 
indorsee  authority  to  write  over  it  a  power  to  collect  it,  and  an 
assignment  of  the  property  with  a  warranty  that  the  money  is 
due.  As  to  whether  the  County  Court  erred  in  not  admitting 
parol  testimony  for  the  purpose  mentioned  in  the  biU  of  ex- 
ceptions, this  court  made  no  determination. 
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Holbrook  v.  Hide. 


Smith  v.  N"orthrup. 

Duplicity  is  to  be  taken  advantage  of  by  a  special  demurrer  only. 
After  a  general  demurrer,  the  party  may  not  alter  to  a  speclaL 

Action  on  note,  dated  24th  of  March,  A.  D.  1789,  wherein 
the  defendant  promised  to  pay  to  the  plaintiff  £80  in  soldiers' 
notes,  in  one  year  from  the  date;  and  that  on  the  26th  of 
March,  A.  D.  1790,  the  defendant  wrote  at  the  bottom  of 
said  note,  this  may  certify,  that  I  will  pay  the  interest  of  the 
above  note,  as  by  said  note,  etc  Demurrer  to  the  declaration; 
which  was  closed  last  court  and  continued  to  this,  and  now  the 
defendant  moved  to  alter  his  plea  from  a  general  to  a  special 
demurrer,  but  not  allowed. 

Exception  to  the  declaration  —  That  it  was  double  and  con- 
tained two  distinct  causes  of  action;  which  required  different 
answers. 

Judgment  —  Declaration  sufBcient.  Here  is  no  duplicity; 
but  if  there  was  it  cannot  be  taken  advantage  of  under  a  gen- 
eral demurrer;  the  engagement  wrote  at  the  bottom  of  the 
note  is  no  more  than  the  law  implied  without  it.  The 
soldiers'  notes  which  are  promised  being  upon  interest. 

Holbrook  v.  Hide. 
The  service  of  a  process  against  an  absconding   debtor,    if  an 
inhabitant  of  this  state,  must  be  by  leaving  a  copy  at  his  last 
usual  place  of  abode. 

Action  on  note  by  attachment,  against  Hide  as  an  abscond- 
ing debtor,  in  which  he  is  described  to  be  late  of  Derby,  etc. 
now  resident  in  Brunswick  in  the  state  of  Vermont. 

Plea  in  abatement  —  That  no  property  of  the  defendant's 
had  been  attached;  that  no  copy  had  been  left  at  his  last 
usual  abode  in  said  Derby;  nor  otherwise  than  by  leaving 
copies  with  Kibbe  and  Parsons,  as  attorneys  factors,  etc.  to 
said  Hide.    Demurrer. 

Judgment  —  Plea  sufficient.  The  statute  is  express,  that 
a  copy  shall  be  left  at  the  defendant's  last  place  of  abode. 
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Strong  v.  Ives. 

Where  a  prisoner  escapes  from  an  officer,  and  be  advertises  him, 
he  may  retake  and  hold  him,  after  his  writ  is  returned,  and 
deliver  him  up  to  the  court. 

Action  for  false  impiisonment.  Not  guilty  plead.  Issue 
to  the  jury. 

Case  was  —  Ives  was  a  constable  had  a  w^arrant  to  arrest 
Strong  on  a  prosecution  upon  the  statute,  for  maintenance  of 
a  bastard  child:  Ives  took  him,  and  Strong  made  his  escape; 
Ives  advertised  him,  and  returned  said  writ;  Strong  was  taken 
and  brought  to  Ives  upon  the  advertisement;  Ives  received 
him  and  held  him  twenty-four  hours,  the  warrant  not  being 
in  his  hands,  but  was  returned  to  Litchfield;  in  said  twenty- 
four  hours,  by  the  mediation  of  friends  the  affair  was  settled. 

Question  —  Whether  the  defendant  had  right  to  take  and 
hold  him  after  said  warrant  was  returned? 

By  court  and  jury  the  defendant  is  not  guilty  —  The  de- 
fendant not  only  had  right,  but  it  was  his  duty  to  take  and 
hold  said  Strong,  and  to  deliver  him  up  in  court  upon  said 
prosecution. 

MooE  V.  Watsok. 

If  a  deed  is  recorded  in  a  reasonable  time,  under  the  circumstances. 
It  will  hold  against  an  attachment,  previously  served. 

Action  of  ejectment.  Plea  —  No  wrong  or  disseisin.  Is- 
sue to  the  jury. 

The  case  was  —  The  defendant  was  the  original  owner  of 
the  land  demanded;  Stephen  Ohubb  a  collector  took  and  sold 
it  for  Watson's  taxes,  to  Uriah  Seymour;  Watson  was  a  poor 
man,  the  collector  paid  the  taxes  and  took  back  a  deed  of  said 
land  from  said  Seymour  to  himself. 

In  the  fall  of  the  year  A.  D.  1789,  the  collector  agreed  to 
release  the  land  to  the  defendant  upon  his  paying  the  taxes, 
interest  and  cost.  One  Tryon  of  Wethersfield  agreed  to  buy 
the  land  and  give  considerable  more  for  it,  provided  he  had 
a  deed  by  a  certain  time;  the  defendant  applied  to  Ohubb  the 
collector,  and  received  a  deed  of  said  land  from  him,  dated  the 
7th  of   September  A.  D.  1789,   which  was  Monday;    the 
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register  lived  about  four  miles  out  of  the  road  to  Wethers- 
field;  the  defendant  went  to  Wethersfield  to  complete  his 
baigain  with  Tiyon,  returned  to  New  Hartford  the  next 
Saturday  at  evening^  which  was  the  12th^  and  the  Monday 
following  in  the  morning,  which  was  the  14th,  said  deed  was 
left  with  the  town  clerk  for  record. 

The  plaintiff  having  several  small  debts  against  Chubb, 
and  beiog  informed  that  Chubb  had  given  a  deed  of  this  land 
back  to  Watson,  and  finding  the  deed  not  left  for  record,  on 
the  11th  of  said  September  he  prayed  out  several  attachments 
against  Chubb;  and  attached  this  land,  and  had  the  service 
completed  on  the  same  day  at  eleven  o'clock  at  night;  he 
afterwards  obtained  judgments  on  said  attachments,  before 
a  justice,  took  out  executions  and  had  them  levied  on  this 
land,  etc. 

Question  in  this  case  was  —  Whether  the  plaintiff  should 
hold  the  land  against  the  defendant's  deed,  on  the  ground 
that  he  attached  it  before  said  deed  was  lodged  for  record? 
If  he  could  hold  the  land,  it  must  be  because  said  deed  was 
not  lodged  in  a  reasonable  time,  or  upon  the  principle  of 
fraud. 

By  our  statute,  no  time  is  limited  in  which  a  deed  must  be 
lodged  with  the  register  for  record;  it  must  therefore  be 
within  a  reasonable  time,  and  of  this  the  court  and  jury  must 
judge  upon  view  of  the  circumstances.  As  the  plaintiff  knew 
of  the  defendant's  deed  before  he  caused  said  land  to  be 
attached,  it  could  be  no  fraud  upon  him. 

Verdict  and 'judgment  for  defendant. 

KiRBY,  Administrator  of  Grant,  v.  Clark. 
Trover  lies  by  an  administrator  for  goods  taken  and  converted  in 
the  lifetime  of  the  Intestate. 

Action  of  trover  for  goods  converted  by  the  defendant  in 
the  lifetime  of  the  intestate.  The  question  put  to  the  court 
was  —  Whether  the  administrator  may  have  this  action  for 
goods  converted  in  the  lifetime  of  the  intestate? 

By  the  Court.  The  action  lies  in  favor  of  the  administrator 
for  goods  taken  and  converted  by  the  defendant  in  the  life- 
time of  his  intestate. 
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Pitkin  v.  Welles. 
Chancery  will  not  relieve  the  assignee  of  a  note,  which  is  discharged 
by  the  promisee,  who  is  not  insolvent,  and  compel  the  promisor 
to  pay  it  to  him. 

Ekrob  to  reverse  a  decree  in  eliancery  of  the  County  Court, 
upon  the  petition  of  said  Daniel  Pitkin  v.  said  Welles,  show- 
ing that  William  Pitkin,  Esq.  late  deceased,  in  his  lifetime, 
viz.  on  the  15th  of  October  A.  D.  1787  for  a  valuable  con- 
sideration, sold  and  assigned  to  him  a  note  against  said  Welles, 
dated  the  3d  day  of  January  A.  D.  1771  for  £14  lawful 
money,  payable  on  demand  with  interest;  that  afterwards  on 
the  15th  of  April  A.  D.  1788  he  gave  notice  to  said  Welles  of 
said  assignment  and  requested  him  to  pay  it;  that  on  the  19th 
of  December  A.  D.  1788  said  William  Pitkin  and  said  Welles 
had  a  controversy  concerning  certain  lands,  which  they  sub- 
mitted to  arbitration,  and  said  arbitrators  awarded  said  Welles 
to  pay  to  said  William  £36  lawful  money,  and  that  they 
should  execute  mutual  discharges  to  each  other;  and  said 
Welles  having  had  notice  of  said  assignment  and  contriving 
fraudulently  to  avoid  the  payment  of  said  note  drew  a  dis- 
charge for  said  William  to  sign,  extending  to  all  demands  by 
bond,  note  or  executions;  and  said  William  not  recollecting 
said  note  or  supposing  that  it  was  paid  signed  said  discharge, 
which  is  dated  the  19th  of  December  •  A.  D.  1788  whereby 
said  note  was  discharged  at  law;  that  said  William  had  since 
died  oud  his  estate  represented  insolvent,  which  was  now 
depending  before  commissioners;  praying  that  said  court 
would  order  and  decree  that  said  Welles  pay  him  said  note, 
etc.  To  which  petition  a  demurrer  was  given  and  said  petition 
judged  to  be  insufficient. 

Error  assigned  —  That  said  petition  ought  to  have  been 
judged  to  be  sufficient. 

Judgment  of  the  County  Court  affirmed.  There  being  no 
direct  averment  that  said  William^s  estate  is  insolvent,  and 
for  aught  appeare  is  sufficient  to  pay  all  the  debts. 
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strong  y.  Meacham. 

SxBOiifG  Y.  Meacham. 
A  judgment  against  a  defendant  who  is  out  of  the  state,  upon 
default,  ought  to  be  that  execution  issue  upon  the  plaintiff's 
giTing  bond  according  to  the  statute. 

Ekkob  to  reverse  a  judgment  of  the  Coujaty  Court  in  an 
action  brought  by  Meacham  against  Strong  on  book  describing 
him  to  be  of  Hartford  in  the  county  of  Windsor  in  the  state 
of  Vermont,  which  action  was  continued  to  April  County 
Court  A.  D.  1791,  when  said  court  gave  judgment  against 
him  upon  his  default  of  appearing,  and  for  the  phdntifE  to 
recover  £20  debt  and  his  cost,  and  that  execution  issue  for  the 
same  accordingly  j  that  on  the  10th  of  October  A.  D.  1791 
said  Meacham  prayed  out  his  execution  on  said  judgment  for 
the  sums  therein  contained  without  having  lodged  a  bond 
with  the  clerk  of  said  court  agreeable  to  the  statute  in  such 
cases  provided. 

Errors  assigned  —  That  execution  ought  not  to  have  been 
granted  until  a  bond  was  lodged  with  the  clerk  as  aforesaid, 
and  that  said  judgment  ought  to  have  been  so  entered  up. 
2d.  That  the  granting  of  said  execution  as  aforesaid  was  con- 
traiy  to  an  express  law  of  this  state. 

Judgment  —  Manifest  error. 

The  statute  referred  to  above,  directs  how  actions  brought 
against  persons  out  of  the  state  shall  be  continued;  and  that 
after  such  continuances  the  court  may  proceed  to  render  judg- 
ment against  them  by  default;  and  in  such  cases  where  judg- 
ment shall  be  entered  up  by  default,  after  such  continuances 
as  aforesaid  execution  shall  be  stayed  and  not  issue  thereon 
until  the  plaintiff  shall  have  given  or  lodged  with  the  clerk, 
a  bond  with  one  or  more  sufficient  sureties  to  the  adverse 
party,  in  double  the  value  of  the  estate  or  simi  recovered  by 
said  judgment  to  make  restitution  and  to  refund  such  sum  as 
shall  be  given  in  debt  or  damage  as  shall  be  recovered  in  a 
suit  therefor,  to  be  brought  within  twelve  months,  next  after 
entering  up  the  first  judgment,  etc.  The  judgment  in  this 
case  is,  that  execution  issue  accordingly  —  whereas,  the  law 
is,  that  it  shall  not  issue  until  bond  is  given  as  aforesaid,  the 
judgment  is  therefore  directly  against  the  law.  For  the 
judgment  ought  to  have  been,  that  execution  issue  upon  the 
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plaintiif' s  procuring  bond  agreeable  to  the  statute  in  such 
cases  provided. 

This  judgment  was  afterwards  affirmed  in  the  Supreme 
Court  of  Errors. 

County  Treasuhee  v.  Bubb  et  al. 
A  bond  taken  by  a  Justice  in  a  criminal  prosecution,  conditioned 
that  the  defendant  shall  appear,  answer,  and  abide  Judgment, 
is  a  good  bond. 

ScutE  Eaoias  upon  a  bond  of  recognizance  entered  into 
before  a  justice  of  the  peace  upon  a  prosecution  against 
Noadiah  Burr,  Jr.  for  a  breach  of  the  peace,  for  assaulting 
and  beating  an  oiiicer,  and  resisting  him  in  the  execution  of 
his  oitice;  upon  which  said  justice  ordered  and  adjudged  that 
he  should  become  bound  with  surety  in  the  sum  of  £50  to  said 
treasurer,  to  be  paid  upon  condition  that  said  Xoadiah,  Jr. 
shall  fail  to  appear  before  the  County  Court  to  be  holden, 
etc.  and  answer  to  said  complaint,  and  to  abide  the  judgment 
of  said  court  thereon;  and  the  defendants  entered  into  a  bond 
of  recognizance  of  the  tenor  aforesaid,  before  said  justice; 
that  said  Noadiah,  Jr.  appeared  and  plead  to  said  complaint 
that  he  was  not  guilty;  issue  to  the  jury;  and  the  jury  brought 
in  their  verdict  that  he  was  guilty;  and  said  Noadiah  being 
three  times  called  to  appear  before  said  court  to  receive  the 
judgment  of  the  court,  upon  said  complaint^  made  default 
of  appearing;  and  thereupon  said  bond  became  forfeited, 
praying  for  a  remedy  in  the  premises.  Demurrer  to  the 
declaration. 

Judgment  —  That  the  declaration  is  sufficient. 

Exception  to  the  declaration  —  That  the  justice  had  no 
right  to  require  or  to  take  a  bond  with  a  condition  that  the 
defendant  should  abide  the  judgment  of  the  court. 

By  the  Court.  "Whether  the  justice  ought  to  have  im- 
prisoned him  had  he  refused  to  give  bond  with  that  condition 
in  it,  in  case  he  had  tendered  a  bond  conditioned  to  appear 
before  said  court,  and  answer  to  said  complaint,  is  not  neces- 
sary to  be  decided  in  this  case;  it  is  clear  that  the  bond  is  a 
lawful  bond,  taken  according  to  the  usual  form,  and  the  de- 
fendants are  holden  by  it. 
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Wadswobth,  Whitman  A  Chaplin  v.  ^Champion. 
In  a  sale  of  public  securities,  where  the  defendant  has  his  election 
to  return  them  at  a  certain  time  or  to  pay  a  certain  sum  for 
them  —  this  is  not  usurious  —  nor  is  there  any  room  for  chancery, 
as  to  the  damages. 

£ksob  to  reveise  a  judgment  of  the  County  Court^  in  an 
action  brought  by  Champion  against  Wadsworth  et  al  upon  a 
note  dated  the  20th  of  April,  A.  D.  178^,  wherein  the  defend- 
ants jointly  and  severally  promised  the  plaintiff  to  pay  to  him 
£3,609  148.  7d.  lawful  money,  within  thirteen  months  from 
the  date,  with  the  lawful  interest;  demanding  £5,000.  Per 
writ  dated  17th  of  June,  A.  D.  1790. 

Flea  in  bar  —  That  at  the  time  of  giving  the  note  on  which, 
etc.  it  was  corruptly  agreed  between  the  plaintiff  and  defend- 
ants, that  the  plaintiff  should  lend  to  the  defendants  upon 
the  application,  and  for  the  use  of  said  Chaplin,  the  following 
public  securities  for  the  term  of  thirteen  months,  viz.  A 
certificate  of  the  United  States,  dated  register's  office,  10th 
of  August  A.  D.  1787,  certifying  a  balance  due  from  the 
United  States  to  Henry  Champion  the  sum  of  $8,721  and 
seventy-one  ninetieths,  bearing  iuterest  at  6  per  cent,  from  the 
Ist  of  July,  A.  D.  1780,  and  signed  Joseph  Nurse  register,  on 
which  no  interest  had  been  paid.  Also  sixteen  loan  office 
certificates  for  $400  each,  numbered  from  3,382  to  3,397,  in- 
clusive; and  one  loan  office  certificate  for  $200,  No.  4,252, 
all'Sated  March  the  30th  A.  D.  1778,  signed  Samuel  Hilligas, 
and  countersigned  John  Lawrence,  commissioner,  all  payable 
to  Heniy  Champion,  with  interest  at  6  per  cent,  and  on  which 
no  interest  had  been  drawn  since  the  31st  of  December  A.  D. 
1782. 

All  which  securities  were  then  worth  in  lawful  money  no 
more  than  £1,105  88.  Id.,  and  that  in  consideration  of  the 
loan  and  forbearance  of  the  aforesaid  securities  for  the  term 
of  thirteen  months  aforesaid,  the  defendants  should  execute 
the  note  on  which,  etc.  for  £3,609  14s.  7d.  lawful  money  on 
interest  from  the  date  thereof,  and  also  should  execute  one 
other  note  for  the  sum  of  £29  6s.  4d.  lawful  money,  payable 
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in  thirteen  monthB  with  interest,  and  that  in  case  the  defend- 
ants should  return  at  the  expiration  of  said  thirteen  months 
and  deliver  to  the  plaintiff  the  same  securities  and  certificates, 
without  having  drawn  any  interest  upon  them,  or  either  of 
them,  the  plaintiff  would  accept  them  in  full  payment  of  the 
note  on  which,  etc.  but  on  failure  of  their  delivering  said 
certificates  tlie  plaintiff  to  be  holden  to  take  nothing  but 
specie  on  said  notes;  and  that  in  pursuance  of  said  corrupt 
agreement,  the  plaintiff  loaned  to  said  Chaplin  said  public 
securities  for  the  term  of  thirteen  months,  and  the  defend- 
ants executed  to  the  plaintiff  the  note  on  which,  etc.  and  also 
a  note  for  £29  6s.  4d.,  payable  in  thirteen  months  with  in- 
terest, and  for  no  other  cause  or  consideration. 

And  the  plabitiff  made  and  executed  to  the  defendants  an 
agreement  in  writing,  wherein  and  whereby  he  agreed  and 
engaged,  that  if  by  the  day  the  aforesaid  note  became  due, 
the  defendants  should  redeliver  or  pay  to  him  certificates  of 
the  same  description  in  all  respects,  and  without  any  interest 
drawn  on  them  more  than  had  been  upon  these;  that  he  would 
accept  them  in  payment  of  said  note;  but  on  failure  of  paying 
said  certificates  to  be  holden  to  take  nothing  but  specie  on 
said  note;  and  that  by  said  corrupt  agreement  there  was  and 
is  in  fact  taken,  reserved  and  secured  in  and  by  the  note  on 
which  the  sum  of  £2,698  Ss.  6d.  lawful  money  over  and  above 
the  lawful  interest  at  the  rate  of  6  per  cent,  per  annum  for 
the  loan  of  said  securities  for  the  term  of  thirteen  months  and 
for  no  other  cause  or  consideration,  and  by  the  statute  of  this 
state  said  note  is  void. 

The  plaintiff  demurred  to  the  plea  in  bar.  Judgment  of  the 
County  Court  —  That  the  plea  in  bar  was  insufficient. 

The  defendants  laid  in  a  written  motion  to  be  heard  in 
damages  upon  the  chancery  of  said  note;  which  motion  said 
County  Court  refused  to  grant  and  gave  judgment  for  the 
plaintiff  to  recover  £4,033  17s.  6d.  lawful  money  and  cost. 

The  defendants  then  moved  said  court  that  they  might  be 
allowed  to  appeal  said  cause  to  the  Superior  Court,  and  ten* 
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dered  sufiicient  bonds  to  prosecute  said  appeal,  and  said 
County  Court  adjudged  that  no  appeal  lay  in  said  cause. 

Errors  assigned  —  1st.  That  said  plea  in  bar  was  sufficient 
and  ought  to  have  been  so  adjudged.  2d.  In  refusing  to  hear 
the  parties  in  damages  upon  the  chancery  of  said  note.  3d. 
In  judging  that  no  appeal  lay  in  said  cause. 

Judgment  of  this  court  —  That  there  is  nothing  erroneous 
in  the  judgment  complained  of.  All  the  questions  determined 
by  the  County  Court  and  complained  of  in  the  writ  of  error, 
depend  upon  the  nature  and  true  construction  of  the  original 
contract  between  the  parties,  to  be  collected  from  tke  writ- 
ings disclosed  upon  the  record:  and  by  them  it  clearly  ap- 
pears to  have  been  a  sale  of  those  securities  at  a  certain 
stipulated  price,  or  to  return  the  securities  at  the  end  of 
thirteen  months,  at  the  option  of  the  defendant;  they  chose 
not  to  return  them,  consequently  are  bound  to  pay  the  stipu- 
lated sum  secured  by  the  note,  which  is  much,  less  than  the 
nominal  value  and  excludes  every  idea  of  usury. 

The  note  is  for  the  payment  of  money  only  and  no  pay- 
ments are  claimed  to  have  been  made  upon  it,  there  is  no 
room  for  a  hearing  upon  the  chancery  of  said  note,  the  parties 
Laving  therein  agreed  the  sum.  Before  the  plea  was  entered 
by  the  defendant  in  error  he  suggested  tliat  said  note  was 
vouched  by  two  witnesses  and  would  so  appear,  had  it  been 
brought  up  in  the  writ  of  error,  as  it  ought  to  have  been,  and 
moved  for  a  certiorari  to  the  clerk  of  the  County  Court  to 
certify  said  note  —  which  being  done,  it  appeared  to  be 
vouched  by  two  witnesses. 

Dyer,  J.,  dissented,  upon  the  ground  that  the  averments 
were  positive,  that  more  than  lawful  interest  was  included  in 
said  note  by  the  corrupt  agreement  of  the  parties. 

By  the  Court.  The  facts  stated  and  disclosed  in  the  plea 
do  not  vrarrant  such  an  inference,  and  unless  they  do,  the 
court  cannot  make  it. 
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COWLES  V.  HaET  a  BfilSTOL. 

Indebitatus  assumpsit  will  not  lie  for  the  principal  sum  actually  lent 
upon  an  usurious  mortgage,  which  has  been  adjudged  to  be  void. 

Action  of  indebitatus  assumpsit  for  money  paid  and  ad- 
vanced to  the  defendants.  Plea  —  Nonassumpsit.  Issue  to 
the  jury. 

The  jury  found  a  special  verdict,  that  on  the  27th  of  De- 
cember A.  D.  1785  the  plaintiff  at  the  special  instance  and 
request  of  the  defendauts,  did  pay  to  their  use,  the  sum  of 
£59  18s.  9id.  lawful  money;  that  the  defendants  were  at  that 
time  indebted  to  the  plaintiff  for  goods,  etc.  sold  them;  also 
that  they  were  indebted  to  Nehemiah  Street  in  like  manner; 
that  afterwards,  on  the  same  day,  the  plaintiff,  said  Street  and 
the  defendauts  accounted  together  for  all  said  several  sums 
of  money,  and  it  was  then  and  there  afterwards  on  the  said 
day,  corruptly  agreed  by  and  between  the  plaintiff,  said 
Street  aad  the  defendants  that  the  plaintiff  and  said  Street 
should  give  the  defendants  further  forbearance  for  the  term 
of  two  years,  for  which  the  defendants  should  pay  the  lawful 
interest  on  all  said  sums;  and  also  a  further  sum  over  and 
above  the  lawful  interest,  together  with  said  sum  of  £59  18s. 
9  id.  amounting  in  the  whole  to  £460  lawful  money,  and  that 
the  defendants  should  secure  the  same  by  a  mortgage  of  cer- 
tain lands,  according  to  said  corrupt  agreement,  and  for  no 
other  cause,  and  in  purauance  of  said  corrupt  agreement  the 
defendants  secured  said  sum  of  £460  to  be  paid  by  mortgages 
of  certain  lands,  and  describes  them;  which  several  deeds  have 
been  adjudged  to  be  usurious  and  void  by  the  Superior  Court; 
and  that  no  part  of  said  £59  18s.  9d.  hath  ever  been  paid  to 
the  plaintiff,  and  refer  the  question  of  law  to  the  court  upon 
the  facts  aforesaid. 

The  court  were  of  opiriion  —  That  the  law  is  so  upon  the 
facts  aforesaid  that  the  defendants  did  not  assume  and  prom- 
ise; and  gave  judgment  for  the  defendants  to  recover  their 
cost. 

The  statute  nmkes  void  all  obligations,  securities,  mort- 
gages, etc.  given  for  more  than  lawful  interest  as  a  penalty 
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upon  the  lender,  and  for  tlie  protection  of  indigent  borrowers. 
If  the  plaintiff  might  recover  the  principal  of  his  debt  in  this 
action,  after  his  security  is  avoided,  the  design  of  the  statute 
would  be  in  a  measure  defeated  —  the  manifest  intention  of 
which  is  not  only  to  make  void  the  security;  but  the  debt 
also.  '  '  ;    > 

State  v.  Lawrence. 

In  a  general  action  of  indebitatus  assumpsit  —  mistakes  in  settlements 
or  other  special  matters,  may  not  be  given  in  evidence. 

Action  of  indebitatus  assumpsit  for  money  had  and  re- 
ceived generally.    Plea  —  Nonassumpsit.    Issue  to  the  jury. 

The  plaintiff  offered  to  give  in  evidence  certain  mistakes 
made  in  a  settlement  between  the  treasurer  of  the  state  and 
the  defendant,  upon  which  receipts  were  passed  —  which  was 
objected  to,  as  it  would  be  a  surprise  upon  the  defendant. 

By  the  Court.  The  evidence  is  not  admissible;  for  it  would 
be  to  surprise  the  defendant  with  claims  of  which  he  haa  had 
no  notice.  The  action  in  such  case  ought  to  be  special,  par- 
ticularly pointing  out  the  mistakes  that  had  been  made  in  the 
settlement.    Kirby's  Reports,  Hart  v.  Smith,  127. 


TOIXAin)  CX>UNTY,  FEBBUABY  TBBH,  A.  B.   1702. 

Stanifobd  et  al.,  Heirs  of         Stoughton,  Deceased,  v. 
Hide,  a  Creditor  and  Administrator  of  Said 
Stoughton. 

Commissioner  on  an  insolvent  estate  can  ofTset  only  the  mutual 
claims  between  the  creditors  and  the  deceased. 

AppEAii  from  probate.  Hide  represented  said  estate  in- 
solvent and  had  commissioners  appointed,  to  whom  he  ex- 
hibited a  debt  which  he  claimed  against  said  estate,  and  the 
commissioners  adjusted  not  only  the  debt  and  credit  between 
said  Hide  and  the  estate  to  the  time  of  said  Stoughton's  death, 
but  also  offset  against  his  debt  moneys  received  by  him  as  ad- 
mim'strator  for  debts  and  rents,  which  reduced  his  debt  to 
about  £40;  Hide  excepted  to  the  return  of  the  commisBioners 
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before  the  Court  of  Probate  on  that  account,  and  the  judge 
set  aside  the  report  of  the  commissioners;  Staniford  et  al  ap- 
peal to  this  court. 

And  by  this  Coubt.  The  judgment  of  the  Court  of  Probate 
is  affirmed;  for  commissioners  on  an  insolvent  estate,  are  to 
offset  mutual  claims  between  the  creditors  and  the  deceased; 
but  what  Hide  had  received  as  administrator,  cannot  be  offset 
against  his  debt;  but  is  to  be  averaged  by  order  of  the  judge, 
amongst  all  the  creditors. 

SOMERS   V.  BaRKHAMSTEAD. 

A  foreigner  gains  a  settlement  in  no  town  in  the  state  by  com- 
morancy. 

Action  of  the  case,  for  sending  into  Somers  Robert  Tud- 
man,  a  pauper,  with  his  wife  and  family  without  law  and 
right,  in  June,  A.  D.  1790. 

Plea  —  Not  guilty.    Issue  to  the  court. 

The  esse  was  —  Tudman  was  a  foreigner,  he  married  a 
wife  in  Stafford,  and  went  and  lived  ki  Somers;  in  A.  D.  1788, 
he  was  warned  out;  he  then  removed  to  Barkhamstead,  and 
dwelt  there  ten  months,  and  then  was  removed  by  order  of 
the  civil  authority  and  selectmen  to  Somers,  and  had  been 
chargeable  to  Somers;  for  which  they  demand  £34. 

The  court  found  the  defendants  guilty.  Tudman  being  a 
foreigner,  hath  a  settlement  in  no  town  which  is  obliged  to 
maintain  him,  and  belongs  to  the  state  to  provide  for;  Bark- 
hamstead's  sending  him  to  Somers  was  a  trespass,  for  which 
this  action  lies.  Cause  continued  and  judgment  was  finally 
rendered  for  £30  damages. 

Tolland  v.  Lebanon. 
A  certificated  pauper  removing  and  residing  in  the  town  for  which 
said  certificate  is  given,  more  than  one  year  without  lodging  It 
with  the  town  clerk,  gains  a  settlement  by  commorancy. 

Error  to  reverse  a  judgment  of  the  County  Court,  in  an 
action  Tolland  v.  Lebanon;  for  transporting  one  Spencer  a 
pauper,  with  his  wife  to  Tolland,  without  law  and  right,  etc 
danoiage  £20. 


FEBRUABT  TERM,  A.  D.  1792.  399 

Tolland  T.  Lebanon. 

Plea  in  bar  —  That  on  the  8tli  of  December  1783,  said 
Spencer  was  a  legal  inhabitant  of  said  town  of  Tolland,  and 
being  about  to  remove  to  some  other  town,  applied  to  and  ob-< 
tained  from  the  civil  authority  and  selectmen  of  said  Tolland, 
a  certificate  that  he  was  a  legal  inhabitant  of  said  Tolland; 
that  sometime  after  said  Spencer  came  into  the  town  of 
Lebanon  with  said  certificate,  and  lodged  the  same  with  the 
town  clerk  of  said  Lebanon;  in  consequence  thereof  he  was 
permitted  to  reside  in  Lebanon  as  one  of  the  inhabitants  of 
said  Tolland,  and  he  being  reduced  to  want,  they  sent  him 
with  his  wife  back  to  Tolland,  as  they  had  good  right  to  do. 

Plaintiffs  replied  —  True,  that  in  A.  D.  1783,  said  Spencer 
was  an  inhabitant  of  Tolland,  and  that  he  received  a  certificate 
as  alleged  in  the  plea  in  bar;  yet  they  say  that  he  removed  and 
dwelt  in  the  town  of  Ashford  from  the  date  of  said  certificate, 
until  the  8th  of  June,  A.  D.  1785,  being  more  than  eighteen 
months  without  lodging  said  certificate  with  the  town  clerk 
of  said  Ashford,  or  ever  being  warned  to  depart  said  town, 
and  married  a  wife  there,  and  on  the  8th  of  June,  A.  D.  1785, 
said  Spencer  and  wife,  being  legal  inhabitants  of  said  town  of 
Ashford,  removed  from  thence  into  the  town  of  Lebanon, 
and  have  there  resided  from  said  8th  of  June,  A.  D.  1785,  to 
the  23d  of  December  A.  D.  1790,  witJhout  ever  being  warned 
to  depart  said  town,  until  they  were  removed  to  said  Tolland 
as  aforesaid;  of  which  town  they  are  not  legal  inhabitants. 

Defendants  rejoined  —  That  the  authority  and  selectmen 
of  Ashford  knew  that  said  Spencer  was  an  inhabitant  of  said 
Tolland,  and  that  he  had  a  certificate  from  the  authority  and 
selectmen  of  said  town;  and  thereupon  permitted  him  to  reside 
in  said  Ashford  the  time  aforesaid. 

The  plaintiffs  sur-rejoined  —  That  said  Spencer  resided  in 
said  Ashford  in  no  other  manner  than  is  set  forth  in  their 
reply.    Demurrer. 

Judgment  of  the  County  Court  —  That  the  sur-rejoinder 
of  the  plaintiffs  was  insufficient,  and  for  the  defendants  to 
recover  their  cost. 
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Error  assigned  generally  —  That  judgment  ought  to  have 
been,  that  the  sur-rejoinder  of.  the  plaintiffs  was  sufficient. 

Judgment  of  this  court  —  That  there  is  manifest  error  in 
the  judgment  complained  of. 

The  statute  is  —  "  That  any  inhabitant  of  any  town  in  .this 
state,  may  for  the  better  support  of  himself  or  family,  have 
liberty  to  remove  with  his  family  into  any  town  in  this  state, 
and  continue  there  without  being  liable  to  be  removed;  pro- 
vided such  person  procure  a  certificate  in  writing,  under  the 
hands  of  the  civil  authority  and  selectmen  of  the  town  from 
whence  he  removes,  that  he  is  a  legal  inhabitant  in  that  town, 
and  lodge  the  same  with  the  clerk  of  the  town  to  which  he 
removes." 

Spencer^s  being  permitted  to  reside  and  dwell  in  said  Ash- 
ford  without  lodging  his  certificate  with  the  town  clerk,  more 
than  a  year,  gained  him  a  settlement  in  said  town  by  com- 
morancy. The  certificate  from  Tolland,  at  the  time  he  re- 
moved to  Lebanon,  was  of  no  effect  to  prevent  his  becoming 
an  inhabitant  there,  for  although  it  was  true  at  the  time  when 
it  was  given,  it  was  not  true  at  the  time  when  he  removed  to 
Lebanon. 

MooB  V.  Sessions  A  Sterns. 

A  condition  that  a  man  shaU  not  be  molested  in  liis  title  to  land, 
is  to  be  construed  to  mean  a  legal  molestation. 

AcjTioN  on  a  note  for  £20,000  dated  the  11th  of  March, 
1780. 

Plea  in  bar  —  That  said  note  hath  conditions  annexed  to  it, 
viz.  that  if  the  within-named  Moor,  be  molested  of  said  land 
ho  holds  a  deed  of  from  said  Sessions  and  Stems,  in  Union, 
dated  March  11th,  A.  D.  1780,  then  Sessions  and  Stems  to 
bear  two-thirds  of  the  cost;  if  he  is  never  molested,  then  this 
note  to  be  void,  and  that  the  plaintiff  hath  not  be^n  legally 
molested  in  the  enjoyment  of  the  lands  contained  in  their 
deed. 

The  plaintiff  replied  —  That  he  had  been  molested  in  the 
enjoyment  of  two  pieces  of  land  in  said  deed,  in  a  twenty- 
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acre,  and  a  forty-acre  piece,  of  the  value  of  £200,  and  had 
been  deprived  of  them. 

The  defendants  rejoined — That  the  plaintiff  and  the  de- 
fendants purchased  of  William  Burnet  Brown,  all  the  land 
he  owned  in  Union,  being  about  2,000  acres,  said  two  pieces 
mentioned  in  the  plaintiff's  reply  having  before  been  sold  for 
the  payment  of  taxes;  did  not  pass  from  said  Brown  by  his 
deed  to  them  dated  September  A.  D.  1779;  and  to  make 
partition  among  themselves,  the  defendants  by  deed  dated  the 
11th  of  March,  A.  D.  1780,  did  give,  grant,  and  quitclaim  to 
said  Moor,  all  such  right,  title  and  interest  or  demand,  that 
they  had  in  and  to  six  certain  lots  of  land,  which  they  said 
Moor,  Sessions  and  Stems  lately  purchased  of  William  B. 
Brown,  lying  in  said  Union,  and  containing  about  500  acres, 
and  are  lots  ITo.  1,  2,  3,  15,  and  26,  called  hatchet  lot,  and 
ninety  acres  bought  of  Stoughton,  to  have  and  to  hold  said  quit- 
claimed premises;  and  covenanted  that  they  were  well 
seized  of  the  premises,  as  a  good  indefeasible  estate  in  fee- 
simple;  and  that  they  had  good  right  to  sell  the  same  as 
aforesaid,  and  that  the  same  was  free  and  clear  of  all  incum- 
brances; and  thereupon  say  that  the  plaintiff  ought  to  be 
barred  without  that,  that  the  plaintiff  has  been  legally 
molested  in  the  enjoyment  oi  said  lands. 

Plaintiff  affirmed  his  reply.     Issue  to  the  court. 

Judgment — That  the  plaintiff  hath  not  been  molested 
in  the  enjoyment  of  said  land,  as  the  plaintiff  in  his  sur-re- 
joinder  hath  alleged.  The  covenants  in  the  deed,  are  to  be 
construed  to  extend  only  to  the  right,  title  and  interest,  the 
defendants  had  in  the  land. 

In  the  case  of  Baldwin  v.  Leffingwell,  adjudged  March, 
Superior  Court,  Norwich,  A.  D.  1774,  which  was  an  action 
upon  the  covenants  of  seisin  in  a  deed,  the  words  of  the  deed 
were  —  all  my  land  lying  within  the  following  metes  and 
bounds,  viz.  describes  the  bounds;  containing  100  acres  more 
or  less,  covenanting  that  he  was  well  seized  of  the  said  granted 
premises.  The  defendant  owned  said  100  acres  as  tenant  in 
common  with  Beed  and  Bushnel. 
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The  question  was  upon  the  construction  of  the  deed  — 
Whether  the  worde  in  the  deed,  all  my  land,  etc.  was  to  be 
understood,  the  whole  of  the  land  contained  within  said 
bounds;  or  only  all  the  land  or  right  the  defendant  owned 
within  said  boundaries;  the  court  understood  them  in  the 
latter  sense,  and  judgment  was  for  the  defendant. 

And  it  did  not  appear  that  the  plaintiff  had  been  evicted 
or  anyway  molested  by  any  who  had  a  legal  title  to  said  land, 
without  which  he  could  have  no  right  to  recover;  for  neither 
the  words  in  the  condition  of  the  note,  or  in  the  covenants 
in  the  deed,  can  by  any  construction  be  extended  to  a  tortious, 
and  unlawful  molesting  of  the  plaintiff. 

Fbeeman  v.  Thompson. 
A  deed  of  lands  of  which  the  grantor  is  disseized  is  void, 

Action  of  ejectment.  Plea  —  Not  guilty.  Issue  to  the 
court.  The  plaintiff's  title  was  a  deed  from  Libret,  who  had 
an  execution  against  said  Thompson,  which  was  levied  upon 
this  land,  and  appraised  off  in  satisfaction  of  it;  Thompson 
claimed  that  the  levy  of  said  execution  was  irregular  and  con- 
tinued in  possession  holding  and  claiming  said  land  against 
said  levy,  at  the  time  when  said  deed  was  executed  to  the 
plaintiff.  The  defendant  offered  proof  to  show  that  one  of 
the  appraisers,  who  was  appointed  by  a  justice  of  the  peace 
was  not  a  proper  person  to  be  an  appraiser;  and  by  the  court 
the  proof  was  admitted. 

Judgment  —  That  the  defendant  is  not  guilty  upon  the 
principle  that  the  deed  from  Libret  to  the  plaintiff,  is  void  by 
the  statute,  the  grantor  being  dispossessed  and  disseized  bj 
the  defendant  at  the  time  of  his  executing  the  deed.  See 
Holbrook  v.  Lucas,  New  Haven,  August  Term,  1790, 
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Abby  v.  Cargel. 
If  a  justice  goes  out  of  his  town  to  try  a  cause  It  is  error. 

Error,  complaining  of  a  judgment  of  Justice  Ghilds  of 
Woodstock,  in  an  action  brought  by  Cargel  v.  Abby,  both  of 
Thompson,  for  a  mistake  made  in  a  settlement,  alleging  that 
there  were  justices  in  said  Thompson  who  could  by  law  judge 
between  the  parties. 

The  judgment  was  reversed,  being  a  point  long  since 
settled. 

Gilbert  v.  Steadman. 

The  courts  In  this  state  have  not  jurisdiction  to  try  a  theft  laid  to 

have  been  committed  in  another  state. 
In  a  prosecution  for  theft  the  jury  must  find  the  value  of  the  goods 

stolen. 

Qm  Tam  prosecution  for  stealing  a  quantity  of  goods  from 
the  plaintiff's  shop  in  Mansfield  in  the  county  of  Bristol, 
and  state  of  Massachufietts,  in  company  with  one  Mount  and 
his  wife,  and  for  receiving  and  concealing  them  knowing 
them  to  be  stolen;  to  the  value  of  £32  lawful  money. 

Plea  —  Not  guilty.     Issue  to  the  jury. 

Question  —  Whether  the  plaintiff  could  be  a  witness  as 
he  was  interested  in  the  event  of  the  suit. 

By  the  Court.  From  the  necessity  of  the  case  he  may 
be  admitted  to  testify  to  the  loss  of  the  goods,  and  to  the 
identity  of  them.  The  jury  foimd  the  defendant  guilty,  and 
£90  damages. 

Motion  in  arrest  —  That  the  declaration  is  insufficient,  for 
neither  the  stealing  of  the  goods,  or  the  concealment  of  them 
is  laid  to  have  been  in  this  state.  2d.  The  verdict  has  not 
found  the  value  of  the  goods  stolen  or  concealed,  but  only  a 
round  sum  in  damages. 

Judgment  —  That  the  motion  in  arrest  is  sufficient  upon 
both  exceptions.  The  crime  charged  was  committed  in  the 
?tate  of  Massachusetts,  and  out  of  the  jurisdiction  of  this 
court.     It  is  the  province  of  the  juiy  to  find  the  value  of 
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the  goods  stolen^  and  of  the  court  to  render  judgment  for 
treble  the  value  by  way  of  penalty. 

Ripley  v.  Fitch. 
Under  the  plea  of  non  assumpsit  to  a  note,  fuU  payment  cannot  be 

given  in  eyidence. 
A  party  may  have  Uberty  to  alter  his  plea  after  the  evidence  is 

begun  to  the  Jury. 

Action  upon  a  note  for  £200,  dated  2'7th  of  September 
A.  D.  1769.    Plea  —  NoncLSSumpsit    Issue  to  the  jury. 

Determined  by  the  court  —  That  under  this  issue  the  de- 
fendant cannot  give  in  evidence  payment  of  the  note;  this 
would  be  to  surprise  the  plaintiff,  when  he  comes  prepared 
only  to  prove  the  promise.  The  defendant  by  undertaking 
to  prove  payment,  admits,  that  he  did  promise  contrary  to  his 
plea;  and  to  show  that  he  is  discharged  from  it,  by  having 
performed  it.  The  distinction  is,  that  in  an  implied  promise 
payment  may  be  given  in  evidence  under  the  plea  of  noiv- 
assumpait,  for  that  extinguishes  the  promise,  which  continues 
no  longer  than  the  duty  subsists,  but  in  an  express  promise, 
both  reason  and  the  law  is  otherwise. 

The  defendant  moved  for  liberty  to  alter  his  plea,  and  to 
plead  full  payment;  which  was  allowed  by  the  court  The 
cause  was  afterwards  referred. 

Matson  v.  Parkhurst  et  al..  Heirs  of  Joseph  Parkhurst, 

Deceased. 
Chancery  will  reUeve  an  assignee  of  a  bond  for  a  deed,  against 
the  heirs  of  the  obligor,  on  the  ground  of  mistakes  and  accidents. 

Petition  in  chancery,  alleging  that  on  the  19th  of  January 
A.  D.  1Y75  Weaver  agreed  to  purchase  of  said  Joseph 

deceased,  and  Gleason  a  certain  tract  of  land,  [bound- 

aries described]  which  they  jointly  owned  as  tenants  in  com- 
mon, at  the  prie^  of  £150  lawful  money,  for  which  said 
"Weaver  gave  to  them  his  note,  payable  in  two  years  from  the 
date,  and  said  Joseph  and  Gleason  executed  to  said  Weaver 
their  bond,  binding  themselves,  their  heirs,  executors,  etc.  to 
execute  to  him  a  deed  of  said  land  upon  his  paying  said  note; 
that  said  Weaver  within  the  two  years  aforesaid,  for  a  valua- 
ble consideration,  sold  and  assigned  to  the  petitioner  said  bond 
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for  a  deed;  that  said  Joseph  Parkhurst  died,  leaving  the  peti- 
tionees his  heiis  and  legatees;  also  a  plentifiil  estate  which  has 
descended  and  come  to  them,  having  appointed  said  Gleason 
his  executor. 

That  the  petitioner  within  said  term  paid  said  Qleason, 
executor  of  said  Joseph,  said  £150  and  took  a  deed  from  him 
alone  of  said  land  and  delivered  up  said  bond  for  a  deed, 
given  by  him  aQd  said  Joseph,  supposing  said  deed  had  con- 
veyed the  whole  land;  said  Gleason  had  since  become  a  bank- 
rupt and  no  bond  was  taken  at  the  Court  of  Probate  that  he 
should  faithfully  execute  his  trust;  and  the  petitionees  have 
instituted  a  suit  at  law  for  the  recovery  of  their  half  of  said 
land  which  is  now  pending  in  this  court;  praying  that  the 
petitionees  may  be  compelled  to  convey  to  him  their  half  of 
said  land,  according  to  the  agreement  in  said  bond,  and  that 
they  be  laid  under  a  perpetual  injunction  never  to  prosecute 
their  said  suit  at  law  for  the  recovery  of  said  land. 

Plea  in  abatement  —  1st.  That  the  petitioner  has  a  remedy 
at  law  against  said  Gleason  upon  the  covenants  in  said  deed. 
2d.  That  the  money  was  paid  to  said  Gleason  and  the  heirs 
of  said  Parkhurst  have  not  received  any  benefit  by  it.  3d. 
That  the  facts  stated  in  the  petition,  do  not  entitle  the  peti- 
tioner to  relief  in  chancery. 

Judgment  —  Plea  insufficient. 

The  petitioner  gave  to  said  Weaver  a  Idiflchaargo,  and 
moved  to  have  him  sworn  as  a  witness  —  which  was  objected 
to.     He  was  admitted  and  sworn. 

The  petition  was  heard  upon  the  merits,  and  the  facts 
therein  stated  being  found  to  be  true,  was  granted.  Which 
was  carrying  iato  effect  substantially  and  specifically  the 
original  contract  between  the  parties,  which  by  accident  and 
mistake  had  been  prevented. 

Abbot   v.  Knight,  of   Plainfield,  in   the    County  of 

Windham. 
A  Judgment  creditor  in  another  state  may  elect  either  to  prosecute 
his  bail  there,  or  bring  debt  upon  the  Judgment  here^ 

Action  of  debt  on  a  judgment  recovered  before  the  Su- 
perior Court  in  the  state  of  Rhode  Island,  in  an  adversary 
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suit,  for  £23  6s.  6<1.  by  verdict  of  a  jury;  on  which  the  plain- 
tiff took  out  an  execution,  which  had  been  duly  returned 
nan  est  invmtuSy  and  said  judgment  and  execution  remained 
wholly  unpaid  and  unsatisfied. 

Plea  in  bar  —  That  the  defendant  was, attached  in  the 
aforesaid  suit,  and  that  he  procured  and  caused  to  be  given 
good  and  sufficient  bond  with  surety  of  said  state  of  Ehode 
Island,  that  he  would  appear  and  answer  said  suit,  and  abide 
the  final  judgment  that  should  be  rendered  therein,  and  that 
the  plaintiff  had  complete  and  adequate  remedy  against  his 
said  bondsmen  in  said  state  of  Ehode  Island,  they  being  alive 
and  abundantly  able  to  satisfy  said  judgment,  and  who  had 
ever  stood  ready  to  pay  and  satisfy  the  same  in  the  good  and 
lawful  money  of  said  state,  and  did  tender  £62  in  payment  of 
this  and  another  judgment,  which  the  plaintiff  refused  to 
accept,  and  said  bail  had  offered  to  turn  out  estate  to  satisfy 
said  execution. 

The  plaintiff  replied,  that  the  sum  tendered  by  said  bail, 
in  payment  of  said  execution,  was  paper  money  of  said  state. 
Demurrer. 

Judgment  —  That  the  reply  of  the  plaintiff  is  sufficient. 
The  plaintiff  has  his  election  to  take  his  remedy  by  scire 
facias  against  the  bail  in  the  state  of  Rhode  Island,  or  to 
bring  an  action  of  debt  upon  the  judgment  against  the  de- 
fendant in  this  state. 

Whitly  v.  Barker. 

Service  upon  a  writ  Indorsed  by  an  attorney,  doth  not  conclude  the 
party,  wltho^it  special  authority. 

Writ  of  Error  against  the  judgment  of  the  County  Court, 
in  a  certain  cause,  in  which  Col.  Cleaveland  was  attorney  to 
said  Barker  who  lived  in  this  state;  Cleaveland  indorsed  upon 
the  writ  of  error,  as  attorney  to  Barker  that  he  acknowledged 
said  vrni  had  been  duly  served,  without  any  special  au- 
thority from  Barker  to  do  it.  Barker  plead  in  abatement  of 
the  writ  that  it  had  never  been  served  upon  him,  as  the  law 
required. 
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Plea  in  abatement  adjudged  sufficient;  the  party  is  not 
concluded  by  the  indoisement  of  the  attorney  in  such  case, 
without  special  authority. 

KippLE  AKD  Calkins  v.  Coleman. 
If  a  writ  is  directed  to  a  constable  of  one  town  to  serve  upon  a 
defendant  living  in  another  —  if  he  returns  service  in  the  town 
of  which  he  is  constable,  It  in  good  —  one  defendant  cannot  tal^e 
advantage  of  a  defect  In  service  upon  the  other. 

Ekkob  to  reverse  a  judgment  of  a  justice,  in  a  qm  tarn 
prosecution  for  a  breach  of  the  peace,  brought  by  Coleman 
against  them;  the  writ  was  directed  to  either  of  the  con- 
stables of  the  town  of  Lebanon  in  Windham  county;  Kipple 
was  described  of  said  Lebanon,  Calkins  was  described  to  be  of 
Eozrah  in  New  London  county. 

The  officer's  return  of  service  was  —  Lebanon,  Windham 
county,  August  29th  A.  D.  1791,  I  then  for  want  of  estate, 
arrested  the  body  of  the  within  .Thomas  Ejipple,  jr.  read 
said  writ  in  his  hearing  and  have  taken  sufficient  bonds  for  his 
appearance  at  court.  O.  Wattles,  constable.  And  on  the 
same  29  th  day  of  August  for  want  of  estate,  I  arrested  the 
body  of  the  within  named  Durkee  Calkins,  and  have  taken 
sufficient  bonds  for  his  appearance  at  court,  etc.  O.  Wattles. 

To  which  process  the  defendants  plead  in  abatement,  that 
said  process  had  been  no  otherwise  served  on  said  Calkins, 
than  by  said  Wattles,  constable  of  Lebanon  attaching  his 
body  and  reading  it  in  his  hearing,  which  attaching  and  read- 
ing aforesaid  was  in  said  Bozrah  and  out  of  the  official  pre- 
cincts of  said  constable. 

The  justice  judged  said  plea  to  be  insufficient;  and  upon 
the  plea  of  not  guilty  the  defendants  were  found  guilty,  and 
judgment  for  the  plaintiff  to  recover  £2  damages  and  cost. 

Error  assigned  —  That  said  justice  ought  to  have  judged* 
said  plea  in  abatement  sufficient. 

Judgment  affirmed.  The  indorsement  of  service  by  the 
constable  is  in  Lebanon,  etc.  where  said  Calkins  might  be  and 
the  presumption  is  that  he  was  at  the  time  of  service:  the  plea 
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says  the  service  on  Calkins  was  in  Bozrah,  but  doth  not  tra- 
verse or  deny  its  being  made  in  Lebanon.  2d.  If  there  ia  a 
defect  in  the  service,  as  to  Calkins,  he  only  can  take  advan- 
tage of  it;  the  plea  is  insufficient  therefore  as  applied  to  both. 
In  the  case  of  Hallam  and  Adams  against  Mmnford,  New 
London  Superior  Court,  September  1773,  it  was  determined 
upon  a  writ  of  error,  that  in  an  action  brought  by  Mumford 
against  Hallam  and  Adams  upon  a  joint  and  several  note, 
said  Hallam  being  a  minor,  Adams  could  not  avail  himself 
of  Hallam's  minority,  by  pleading  it  in  abatement  or  other- 
wise; as  also  is  the  case  of  a  misnomer,  the  party  only  who  is 
misnamed  can  take  advantage  of  it. 

ASPEKWALL  V.  WhITEMOKB. 

Parol  evidence  not  admissible  to  prove  the  contents  of  a  libelous 
writing. 

Action  of  the  case  for  saying  that  the  plaintiff  was  a  thief 
and  had  stolen  his  timber  and  for  writing  and  publishing  a 
certain  advertisement,  therein  charging  the  plaintiff  with 
having  stolen  from  him,  and  offering  a  reward  to  any  person 
who  would  take  up  and  secure  the  plaintiff  that  he  might  be 
brought  to  justice.     Plea  —  Not  guilty.     Issue  to  the  court. 

Parol  evidence  was  offered  to  prove  the  contents  of  said 
libelous  vsrriting.  By  the  court — The  vmting  must  be 
produced,  parol  evidence  not  admissible  to  prove  the  con- 
tents, unless  it  is  lost  or  destroyed  or  is  in  the  hands  of  the 
defendant. 

Town  of  Windham  v.  Town  of  Norwich. 
Citizens  belonging  to  other  states  are  not  to  be  considered  as 
foreigners,  but  their  wives  and  families  are  settled  where  they 
are  settled. 

Action  of  the  case  for  transporting  into  said  Windham 
from  the  town  of  Norwich  against  law  and  right,  on  the 
day  of  October  A.  D.  1791,  one  Esther  Heriden  and  four 
children,  who  were  paupers,  and  who  did  not  belong  to  said 
Windham  whereby  the  burden  of  supporting  them  was  thrown 
upon  said  Windham.  Plea  —  Not  guilty.  Issue  to  the 
court. 
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The  state  of  the  case  was  —  Said  Esther  was  bom  in  the 
town  of  Windham,  and  on  the  23d  of  November  A.  D.  1Y82, 
removed  with  a  certificate  from  said  town  of  Windham  to 
Norwich,  which  certificate  was  duly  lodged  with  the  town 
clerk;  on  the  11th  of  September  A.  D.  1783,  she  was  mar- 
ried to  William  Heriden  of  Norton,  in  the  state  of  Massachu- 
setts; about  two  years  ago  he  went  off  and  left  his  wife  and 
family,  said  Esther  not  having  gained  any  settlement  out  of 
tlie  town  of  Windham,  except  in  right  of  her  husband,  in 
said  town  of  Norton, 

Question  —  Whether  as  the  husband's  settlement  was  in 
another  state,  he  was  to  be  confiidered  as  a  foreigner?  And 
her  settlement  at  Windham,  which  had  been  suspended  by  the 
marriage,  was  to  be  revived  by  his  going  away  and  absconding. 

Judgment  —  That  the  defendants  are  guilty.  That  the 
citizens  of  the  other  states  in  the  Union,  are  not  to  be  con- 
sidered as  foreigners;  and  the  wife  is  settled  where  the  hus- 
band is  settled. 

Sweet  v.  Dow. 
A  cause  which  appears  to  the  court  not  to  be  appealable,  they  will 
€X  officio  dismiss. 

Action  of  trover  for  some  bark,  brought  before  a  justice, 
demanding  £2  lawful  money  damages. 

The  defendant  admitted  the  facts  but  plead  —  That  the 
land  on  which  the  trees  grew,  from  which  said  bark  was  taken, 
was  the  land  of  the  defendant;  which  cause  was  tried  in  the 
County  Court  and  appealed  to  this  court:  The  court  ob- 
serving the  pleadings,  ordered  the  cause  to  be  erased  from  the 
docket;  it  not  being  appealable.  In  the  case  of  Belton  v. 
Christophers,  sheriff  at  New  London,  September  1773,  for 
an  escape  after  issue  closed  to  the  jury,  the  court  dismissed 
the  cause  because  it  appeared  not  to  be  appealable. 
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DUBKBB  V.  VaBKUM. 

After  a  defendant  In  his  plea  has  confessed  himself  guilty  of  com- 
mitting a  trespass,  he  cannot  justify  by  setting  up  title. 

Action  of  trespass  brought  before  a  justice  for  throwing 
down  the  plaintiff's  f ence^  canying  away  his  rails^  and  eating 
up  his  grass;  demanding  forty  shillings  damage. 

The  defendant  before  the  justice  plead  —  That  true  it 
was  he  was  guilty  of  doing  the  trespass  complained  of  in  the 
plaintiff's  declaration,  but  had  good  right  to  do  it;  for  that 
he  was  the  proprietor  and  legal  owner  of  the  land  whereon 
said  trespass  was  said  to  have  been  committed. 

The  plaintiff  traversed  this  plea  in  the  County  Court  where 
said  cause  was  tried,  and  appealed  to  this  court,  and  the  parties 
were  at  issue  to  the  court  upon  the  same  facts. 

By  the  Court.  The  defendant  has  confessed  himself  guilty 
of  the  trespass;  after  this  if  the  court  should  find  that  he  was 
proprietor  and  legal  owner  of  the  land  it  would  not  justify 
him,  for  a  man  may  be  guilty  of  a  trespass  upon  land  of  which 
he  is  the'  legal  owner,  where  another  has  the  right  of  posses- 
sion and  improvement.  The  cause  was  ordered  to  be  erased 
from  the  docket. 

Davis  v.  Gbary  et  al. 

A  creditor  accepting  from  his  debtor  a  release  of  his  equity  of 
redemption  in  certain  premises  mortgaged  to  secure  a  debt,  of 
more  value  than  the  debt  in  satisfaction  of  it,  will  operate  as  a 
payment  of  the  interest  of  said  debt 

Action  upon  a  writing  promising  to  pay  the  interest  upon 
a  certain  execution  for  £257.  Plea  —  Not  guilty.  By  con- 
sent of  parties,  issue  to  the  court. 

The  case  was  —  The  defendants  owed  the  plaintiff  by  note 
wliich  was  upon  interest,  and  to  secure  the  payment  of  it, 
mortgaged  a  tract  of  land  of  much  greater  value  than  the 
debt;  the  plaintiff  sued  said  note,  recovered  judgment  upon 
it  for  the  aforesaid  sum,  and  took  out  execution,  and  to  secure 
the  interest  upon  said  execution  the  writing  aforesaid  was 
given.     Afterwards  it  was  agreed,  that  the  defendants  should 
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release  their  equity  of  redemption  in  said  mortgaged  premises, 
and  the  plaintiff  should  accept  of  it  in  full  satisfaction  of  said 
debt,  without  anything  more  explicit;  and  the  defendants  in 
execution  of  said  agreement  on  their  part  made  and  delivered 
to  the  plaintiff  a  release  of  their  equity  of  redemption  in  said 
mortgaged  premises,  which  the  plaintiff  accepted:  But 
neither  said  execution  nor  said  promissory  writing  was  in- 
dorsed or  delivered  up;  and  the  mortgaged  premises  were  of 
more  value  than  said  execution  and  the  interest  upon  it. 

By  the  Coubt.  Judgment  must  be  for  the  defendants. 
For  the  agreement  is  clearly  to  be  understood  to  extend  to 
the  interest  on  the  execution  secured  by  the  writing  on  which, 
etc.  as  well  as  the  principal  debt  in  the  execution. 

BuKDY  v.  Sabin  et  al. 

A  bond  with  a  condition  containing  a  submission  to  the  award  of 
arbitrators  —  necessarily  Implies  that  the  obligor  will  keep  and 
perform  the  award. 

Action  of  debt  on  bond,  dated  October  A.  D.  1791,  for 
£100. 

Plea  in  bar  —  That  said  bond  hath  conditions  which  are 
as  follows,  viz.  Whereas  said  parties  have  a  controversy  in 
the  Superior  Court  —  Now  know  ye  that  we  have  submitted 
said  controversy  to  S.  G.  S.  arbitrators,  to  hear  and  deter- 
mine said  matters  of  controversy  according  to  law  and  the 
evidence  produced  on  trial,  on  or  before  the  10th  of  October 
A.  D.  1791,  and  their  award  make  in  the  premises  accord- 
ing to  law  and  evidence,  said  parties  to  meet  at  said  Bundy's 
on  the  4th  of  October  A.  D.  1791,  alleging  that  the  defend- 
ants had  kept  and  performed  the  condition  of  said  bond. 

The  plaintiff  replied  and  admitted  the  condition  of  said 
bond  to  be  as  set  forth ;  but  said  that  said  arbitrators  took  on 
them  the  burden  of  an  award;  heard  the  parties  at  the  time 
and  place  mentioned  in  the  condition,  and  made  and  pub- 
lished their  award  in  the  premises  as  follows,  viz.  sets  forth 
the  award,  in  which  they  awarded  the  defendants  to  pay  the 
plaintiff  the  sum  of  £18,  etc.  and  avers  that  the  defendants 
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have  not  kept  and  performed  said  award,  and  traverses  the 
defendants  having  kept  and  performed  the  condition  of  said 
bond. 

The  defendant  rejoined  —  That  he  had  kept  and  performed 
the  condition  of  said  bond.     Issue  to  the  court. 

The  court  found  that  the  defendants  had  not  kept  and 
performed  the  condition  of  said  bond,  for  that  there  waa 
necessarily  implied  in  the  condition  of  said  bond  an  obliga- 
tion to  perform  said  award. 

Dyee  v.  Eldebkin. 

The  court  will  give  Interest  upon  a  note  not  expressed  to  be  on 
Interest,  under  certain  circumstances  where  equity  requires  it. 

AonoN  on  a  note,  dated  July  22d,  A.  D.  1779,  in  words 
following,  viz.  Then  received  of  E.  Dyer,  3245  continental 
dollars,  to  procure  cloathing  for  the  continental  soldiers  from 
this  state,  which  is  delivered  me  for  that  purppse,  according 
to  the  recommendation  of  the  general  assembly  of  this  state, 
I  being  appointed  by  the  town  of  Windham  to  that  service. 
Signed,  Joshua  Elderkin,  committee  for  cloathing. 

The  defendant  took  benefit  of  this  money  in  his  settlement 
with  the  pay  table;  the  cause  was  defaulted,  and  heard  in 
damages:  The  court  reduced  the  note  and  the  indorsements 
upon  it  by  the  scale  at  their  respective  dates,  into  lawful 
money,  and  gave  judgment  for  the  balance,  with  the  lawful 
interest  —  for  the  resolve  of  assembly  is  that  interest  shall 
be  allowed  upon  money  thus  loaned.  This  judgment  was 
affirmed  in  the  Supreme  Court  of  Errors. 

Miller  et  al.  v.  Dow. 

Lands  may  be  holden  by  a  fifteen  years'  possession,  under  certain 
circumstances,  although  not  inclosed  with  a  fence. 

Action  of  ejectment  for  fifty  acres  of  land  in  Flainfield. 
Plea  —  No  wrong  or  disseiain.     Issue  to  the  jury. 

The  plaintiffs  derived  their  title  from  old  Mr.  Winihrop 
who  held  under  a  grant  from  the  ppopneiors. 
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The  defendant  gave  in  evidence,  that  he  and  those  under 
whom  he  claimed  had  been  in  the  poesession  of  said  land 
more  than  fifty  years,  claiming  the  same,  taking  the  whole 
profits  and  holding  all  others  out  therefrom,  in  manner  fol- 
lowing viz,  the  greater  part  was  actually  inclosed  with  a 
fence,  cleared  and  improved  for  grass,  grain,  etc.  the  other 
part  adjoining  not  inclosed  by  a  fence,  was  claimed,  holden 
and  improved  for  a  wood  lot,  on  which  he  yearly  got  his  wood 
and  timber  keeping  all  others  out  therefrom. 

Verdict  for  the  defendant,  generally  that  he  had  done  no 
wrong  or  disseisin;  which  wbs  accepted  by  the  court,  upon  the 
principle  that  the  manner  in  which  he  claimed,  possessed  and 
improved  the  uninclosed  part  lying  connected  with  the  in- 
closed part;  announced  to  the  world  his  ownership  of  it,  by 
acts  of  equal  notoriety  as  though  it  had  been  inclosed  with  a 
fence.  See  Smith  v.  Isaacs,  New  Haven,  January  Term,  1790. 

Spalding  v.  Dunlap. 

If  auditors  have  exceeded  their  commission  or  made  a  mistake  upon 
their  own  principles  —  they  may  be  inquired  of. 

Return  of  auditors  in  an  action  of  account;  to  which  a 
remonstrance  was  made. 

Ruled  by  the  court  —  That  if  it  is  alleged  that  the  auditors 
have  exceeded  their  commission,  or  made  a  mistake  upon 
their  own  principles,  they  may  be  inquired  of.  See  State  v. 
Worthington,  Hartford,  September  Term,  1789. 

Hubbard  et  al.,  Creditors  of  Charles  Hinkly,  Deceased, 
V.  Jared  Hinkley,  Executor  of  said  Charles. 

Where  a  man  dies  in  this  state  leaving  an  interest  and  an  executor, 
and  also  real  property  lying  in  another  state,  the  administration 
account  respecting  the  property  there  cannot  be  allowed  by  the 
Judge  of  probate  here,  against  the  interest  in  this  state. 

Appeal  from  the  judgment  of  the  Court  of  Probate  in 
the  settlement  of  said  executor^s  account  for  the  following 
reasons,  1st.  Because  said  executor  is  allowed  a  large  sum 
for  repairs  upon  the  buildings,  etc  of  the  deceased,  and  is 
charged  nothing  for  the  rents  and  profits  of  the  estate  while 
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he  had  the  improvement  of  it  for  the  space  of  about  four 
years.  2d.  Because  he  is  allowed  a  large  sum  for  expenses 
in  and  about  groimdless  law  suits.  3d.  Becauee  he  is  allowed 
the  sum  of  £168  128.  lOd.  lawful  money  for  services  and 
expenses,  as  administrator  on  the  estate  of  said  Charles  in  the 
districts  of  Thetford  and  Hartford  in  the  state  of  Vermont, 
in  selling  lands  lying  in  said  districts,  under  the  orders  of  the 
Courts  of  Probate  there;  which  lands  worth  £1,800  he  sold  for 
£65  6s.  only,  with  intent  to  defraud  said  creditors;  which 
account  of  his  administration  ought  not  to  have  been  brought 
and  allowed  against  the  estate  of  said  Cliarles  by  the  Court 
of  Probate  in  the  district  of  Windham  in  this  state.  4th.  Be- 
cause said  executor  has  allowed  nothing  for  the  use  of  the 
stock  of  cattle,  the  increase,  nor  for  the  use  of  other  personal 
property.  6th.  That  said  estate  was  inventoried  at  more  than 
£4,000  lawful  money,  which  after  four  years'  possession  and 
improvement  without  account  he  sold  for  £1,296  9s.  lawful 
money  only,  out  of  which  is  allowed  £464  6s.  lid.  to  the 
executor  for  his  services  and  expenses,  when  the  use  and  im- 
provement of  said  estate  taken  by  said  executor,  ^vithout  ac- 
counting for  them,  exceed  the  whole  amount  of  his  services 
and  expenses. 

Appellee  replied  to  the  reasons  of  the  appellants  aforesaid 
and  said  that  they  are  not  true.     Issue  to  the  court. 

The  court  gave  the  following  judgment,  viz.  In  this  case 
the  court  find  that  the  judge  of  probate  did  not  make  the"  said 
Jared  account  for  the  rents  and  profits  of  the  real  estate  of 
said  Charles,  from  the  time  of  his  aexiepting  the  office*  and 
trust  of  executor  aforesaid,  and  while  said  estate  was  in  the 
hands  and  possession  of  the  heirs  of  said  Cliarles,  until  it  was 
represented  insolvent;  and  that  the  judge  of  probate  did  allow 
the  said  Jared  £168  12s.  lOd.  lawful  money  for  moneys  by 
him  expended  and  services  done  as  administrator  on  the  estate 
of  said  Charles  in  the  two  districts  of  Hartford  and  Thetford, 
both  in  the  state  of  Vermont,  out  of  the  jurisdiction  of  this 
state,  which  estate  of  said  Charles  consisted  of  lands;  that  said 


MABOH  TERM,  A.  D.  1792.  416 

Hubbard  et  al.  y.  Hinckley,  Executor,  etc. 

Jared  took  two  letters  of  administration,  one  from  the  court 
in  each  district,  and  sold  the  real  estate  of  said  Charles  lying 
in  said  state  of  Vermont  according  to  the  laws  of  that  state, 
for  the  sum  of  £65  6s.  only,  and  said  Jared's  administration 
account  aforesaid  exceeded  the  sum  said  real  estate  was  soli 
for  the  sum  of  £93  6s.  lOd.,  and  the  same  was  allowed  to  him 
in  his  account  as  executor,  in  the  settlement  of  said  estate. 

And  the  court  further  find  that  the  Court  of  Probate 
did  allow  to  the  said  Jared  in  the  whole,  the  sum  of  £464 
6s.  lid.,  including  said  sum  of  £93  6s.  lOd.,  the  balance  of 
his  administrator  account  in  the  state  of  Vermont  —  Which 
facts  the  court  find  are  true;-  But  on  consideration  thereof 
are  of  opinion  that  they  are  insufficient  reasons  for  which  to 
set  aside  the  said  orders  and  judgment  of  said  Court  of 
Probate. 

And  as  to  all  the  rest  and  remainder  of  the  facts  set  up 
and  alleged  in  the  reasons  of  the  appellants  exhibited  to  this 
court,  they  are  not  supported  by  evidence  and  the  court  find 
them  not  to  be  true.  It  is  thereupon  considered  that  the' 
doings,  orders  and  judgments  of  the  Court  of  Probate  be  and 
they  are  hereby  affirmed. 

From  this  determination  of  the  court  with  respect  to  allow- 
ing the  administration  account  for  the  sale  of  lands  in  the 
state  of  Vermont,  Judge  Adams  dissented;  and  Eoot  having 
heretofore  been  attorney  in  the  cause  excused  himself  from 
judging. 

The  judgment  of  the  Superior  Court  was  reversed  upon  a 
writ  of  error,  in  the  Supreme  Court  of  Errors,  in  May,  A.  D. 
1793,  for  the  following  reasons,  viz. 

First  —  The  act  of  allowing  an  administration  account 
is  the  proper  official  act  of  the  judge  of  probate,  or  other 
officer  who  grants  administration;  the  administrator  is  related 
to  the  judge  as  his  agent,  minister  or  substitute,  to  transact 
the  business  committed  to  him  under  his  immediate  inspection 
on  account  of  that  relation.  The  judge  is  every  way  qualified 
to  decide  with  integrity  and  justice  on  his  accounts,  but  the 
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judge  of  probate  has  no  authority  as  judge  to  allow  the  ac- 
counts of  any  other  person  whatever  against  the  estate  of  a 
deceased  person. 

The  administrator  in  the  present  case,  is  a  stranger  to  the 
judge  of  probate  for  the  district  of  Windham;  nor  has  the 
judge  any  power  to  inspect,  order  or  control  the  said  adminis- 
trator as  his  minister  or  agent,  but  he  is  accoimtable  to  the 
judges  that  appointed  him,  and  they  alone  have  authority  to 
allow  his  accounts.  The  administration  being  committed  to 
the  executor  in  this  case  makes  no  difference,  for  the  trusts 
are  as  perfectly  distinct  as  if  they  had  been  placed  in  different 
persons,  and  consequently  the  accounts  of  Jared  Hinkly  as 
administrator,  cannot  be  considered  nor  treated  as  the  ac- 
counts of  Jared  Hinkly  as  executor,  in  which  character  alone 
is  he  related  to  the  judge  of  probate  for  Windham  district. 

It  will  be  admitted  that  if  one  administrator  can  charge 
another  administrator,  or  an  executor  on  the  same  estate  in 
a  different  jtuisdiction,  with  any  part  of  his  administration 
account  being  allowed  by  the  judge  who  appointed  him,  then 
such  executor  or  administrator  so  charged,  might  voluntarily 
take  such  charge  upon  himself;  or  in  the  present  case,  Jared 
Hinkly  as  executor  in  the  jurisdiction  of  Connecticut  might 
take  upon  himself  the  charge  of  Jared  Hinkly  as  administra- 
tor in  the  jurisdiction  of  Vermont,  and  the  judge  of  probate 
for  the  district  of  Windham  might  in  that  case  allow  the  same 
to  the  executor^s  credit,  but  the  principle  that  such  a  charge 
can  be  supported  cannot  be  admitted.  For  such  administra- 
tor or  such  executor  and  administrator  in  different  jurisdic- 
tions, if  they  can  be  created  by  law,  and  can  exist  at  the  same 
time,  are  wholly  independent  of  each  other,  nor  is  there  any 
privity  between  them,  that  can  create  a  liability  in  the  one 
to  the  other:  Nor  is  there  either  precedent,  or  example, 
that  can  be  produced,  it  is  believed,  in  proof  of  the  point  that 
one  representative  of  a  deceased  person  can  maintain  an  action 
against  another  co-existing  representative  of  the  same  deceased 
person. 


MARCH  TERM,  A.  D.  1792.  417 

Hubbard  et  al.  v.  Hinckley,  Bxecutor,  etc. 

The  question  relating  to  the  power  of  executors  and  ad- 
ministrators,  is  so  important^  as  it  respects  the  execution  of 
their  trusty  and  the  community,  that  it  ought  to  be  clearly 
defined  and  imderstood. 

As  I  did  not  judge  in  this  cafie,  I  think  that  from  the  law 
and  the  reasonings  of  the  court  upon  it,  it  is  clear,  that  the 
several  Courts  of  Probate  in  this  state  are  invested  with  com- 
plete jurisdiction,  within  their  respective  districts;  of  the 
probate  of  wills,  of  granting  letters  of  administration,  of 
appointing  guardians  to  minors,  of  inventorying  and  making 
distribution  of  the  estates  of  deceased  persons  who  lived  and 
died  within  their  respective  districts.  That  the  probate  of 
wills  or  letters  of  administration,-  under  the  seal  of  the  Court 
of  Probate,  are  a  sufficient  authority  for  the  executor  or  ad- 
ministrator to  collect  the  debts  and  to  dispose  of  the  personal 
estate  of  the  deceased,  throughout  this  state,  and  the  United 
States;  and  what  they  receive  is  to  be  added  to  the  inventory, 
and  an  accoimt  thereof  rendered  to  the  Court  of  Probate  un- 
der whose  authority  they  act,  to  be  settled  by  him.  They 
have  also  authority  to  sell  real  estate,  lying  at  any  place 
within  this  state,  if  necessary,  by  the  order  of  the  Court  of 
Probate. 

Eeal  property  lying  in  another  state  or  jurisdiction  must 
be  proceeded  with  and  disposed  of  by  authority  from,  and 
according  to  the  laws  of  the  state  or  jurisdiction,  in  which 
such  estate  lies.  If  the  estate  is  solvent,  the  executor  or  ad- 
ministrator will  have  very  little  to  do  with  it,  as  they  cannot 
sell  it,  the  heirs  or  devisees  will  look  after  it.  If  the  estate 
is  insolvent,  then  it  becomes  the  interest  of  the  creditors,  that 
it  should  be  sold  for  the  payment  of  the  debts;  and  it  may  be 
a  question  of  prudence,  upon  which  the  creditors  ought  to  be 
consulted,  whether  the  estate  will  answer  the  cost  of  going 
after  it,  of  taking  out  letters  of  administration,  and  goincf 
through  the  forms  of  law  in  another  state  for  the  purpose  of 
selling  it  and  turning  it  into  money. 

As  the  executor  or  administrator  is  a  mere  tnistee  for  the 
creditors,  this  ought  not  to  be  at  his  risk  and  expense,  pro- 
vided he  conducts  with  discretion,  but  of  the  creditors  for 
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whose  benefit  they  act.  The  administrator  appointed  by  the 
court  must  make  his  return  to  the  court  that  appointed  him, 
and  settle  his  administration  account  there;  who  will  allow 
out  of  the  avails  of  the  estate  what  he  shall  judge  to  be  rea- 
sonable for  his  trouble  and  expense;  aud  the  net  proceeds  of 
the  estate  paid  and  delivered  over  into  the  hands  of  the 
original  executor  or  administrator  as  so  much  personal  estate, 
which  it  is  their  duty  to  add  to  the  inventory,  on  which  the 
average  shall  be  made  out  to  the  creditors. 
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In  an  action  on  bond  with  conditions,  if  the  defendant  pleads 
performance  generally,  and  the  plaintiff  assigns  a  breach  In 
particular  —  and  the  defendant  affirms  he  has  performed  in  the 
particular  assigned  as  a  breach  —  if  the  plaintiff  demurs,  Judg- 
ment must  be  for  the  defendant. 

Action  of  debt  on  bond  for  £200  dated  the  30th  of  April 
1789. 

The  defendant  plead  in  bar  —  That  having  prayed  oyer  of 
said  bond,  and  the  same  being  read  it  had  the  following  con- 
ditions, viz.  Whereas  said  Williams  sometime  passed  gave 
bond  jointly  and  severally  with  Joseph  Woodbridge,  who  is 
confined  in  gaol  on  an  execution  in  favor  of  Michael  Price, 
for  £175  lis.  5d.  lawful  money,  to  the  sheriff  of  said  county, 
that  the  said  Woodbridge,  should  abide  a  faithful  prisoner 
on  said  execution,  etc.  and  whereas  the  said  Halsey  hath 
agreed  with  the  said  Williams  to  take  the  one-half  of  the  risk 
of  said  bond  jointly  with  said  Williams.  Now  if  said  Wil- 
liams shall  never  be  put  to  any  cost  or  damage  on  account  of 
his  giving  said  bond;  or  if  he  shall  finally  become  obliged  to 
pay  the  same;  and  then  the  said  Halsey  shall  pay  to  said  Wil- 
Uams  the  one-half  of  the  sum  that  shall  be  recovered  against 
him,  and  half  of  the  cost  arising  thereon,  then  said  obligation 
is  to  be  void.  And  the  defendant  says  that  he  hath  at  all 
times  kept  and  performed  the  condition  of  said  bond. 
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The  plaintiff  replied  —  That  soon  after  executing  said  bond 
the  said  Woodbridge  put  into  the  hands  of  the  defendant  an 
order  on  Robert  Winthrop,  for  £100  lawfxd  money,  which  was 
accepted  and  paid;  also  he  put  into  his  hands  goods  and  mer- 
chandise to  the  amount  of  £176  lawful  money,  which  were 
delivered  by  said  Woodbridge,  and  received  by  said  Halsey, 
for  the  purpose  of  paying  said  debt  to  said  Price,  and  in- 
demnifying said  Williams  and  said  Halsey,  against  their  said 
bond:  That  the  defendant  regardless  of  his  duty  converted 
said  money  and  goods  to  his  own  use;  and  that  the  plaintiff 
hath  been  sued  on  said  bond  to  the  sheriff,  and  judgment 
recovered  against  him,  for  £200  which  he  has  been  compelled 
to  pay,  and  the  defendant  has  paid  no  part  thereof. 

The  defendant  rejoined  —  That  before  the  date  of  the 
plaintiff's  writ  he  made  full  payment  of  one-half  of  the  debt 
and  cost  recovered  by  the  sheriff  against  the  plaintiff  on  said 
bond.     Plaintiff  demurred. 

Judgment  —  That  the  rejoinder  of  the  defendant  is  suffi- 
cient. 

By  the  Coukt,  The  defendant  in  his  plea  and  rejoinder 
directly  avers,  that  he  has  kept  and  performed  the  condition 
of  said  bond  and  hath  in  fact  paid  one-half  of  the  debt  and 
cost  recovered  by  the  sheriff  against  the  plaintiff,  on  said 
bond,  which  by  the  demurrer  is  admitted.  And  the  plaintiff's 
replying,  that  the  defendant  had  received  of  said  Woodbridge 
money  and  goods  for  the  purpose  of  paying  said  debt,  which 
he  had  not  applied,  only  shows  that  the  plaintiff  or  said  Wood- 
bridge  may  recover  against  him  in  some  other  action  for  said 
money  and  goods,  but  cannot  give  the  plaintiff  a  right  to  re- 
cover in  this  action. 

Lamb  v.  Smith  et  ux. 

Interest  recovered  on  a  legacy,  which  was  ordered  by  the  testator 
to  be  put  upon  interest 

Ereob  to  reverse  a  judgment  of  the  County  Court,  in  an 
action  brought  by  Smith  and  wife  againet  Lamb,  declaring 
that  David  Lamb  on  the  6th  of  July  A.  D.  lYYl,  made  his 
will  and  gave  to  his  two  sons  John  and  the  said  Lemuel,  all 
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his  estate  after  the  deceaBe  or  second  marriage  of  his  wife,  to 
be  divided  as  follows,  viz.  etc.  to  Betsey,  the  wife  of  said 
Sharp  Smith,  a  legacy  as  follows,  Item.  I  give  and  bequeath 
to  my  negro  woman  Betsey,  her  freedom  in  six  monthfl  after 
my  decease.  I  also  give  to  said  negro  woman  Betsey,  £12 
lawful  money,  to  be  put  to  interest  under  the  care  of  the 
Rev.  A.  Eosseter  and  to  be  by  him  dealt  out  to  said  Betsey's 
use,  at  his  discretion,  as  her  circumstances  shall  require,  to  be 
paid  equally  by  my  sons  Lemuel  and  John  Lamb,  within  one 
year  after  my  decease.  The  testator  died  in  October  A.  D. 
1771  and  said  will  has  been  duly  proved  and  approved,  and 
the  defendant  accepted  of  said  estate  given  him  by  the  will 
aforesaid,  which  was  worth  £800  lawful  money,  and  there- 
upon he  became  liable  to  pay  one-half  of  said  legacy  given 
to  said  Betsey  in  said  will  and  being  so  liable  assumed  and 
promised  to  pay  said  half  being  £6  and  the  interest  thereon, 
from  and  after  one  year  from  the  death  of  the  testator,  etc. 

To  this  declaration  a  general  demurrer  was  given,  and  the 
County  Court  gave  judgment  that  the  declaration  was  suffi- 
cient and  for  the  plaintiffs  to  recover  the  sum  of  £12  lOs.  6d- 
damages  and  cost. 

Errors  assigned — 1st.  That  the  declaration  was  insufficient. 
2d.  That  said  court  gave  too  great  a  sum  in  damages. 

Judgment  of  the  County  Court  affirmed.  The  legacy  is 
given  to  said  Betsey  to  be  paid  by  the  defendant  and  said  John 
in  equal  moieties  within  one  year  after  the  decease  of  the 
testator,  and  to  be  put  upon  interest;  if  they  neglected  to  pay 
it  by  the  time  they  ought  to  pay  the  interest.  Mr.  Rosseter 
was  appointed  by  the  will  a  kind  of  superintendent  or  guar- 
dian to  said  Betsey  as  to  this  legacy,  but  had  no  kind  of  in- 
terest in  it.  His  accepting  or  refusing  the  trust  can  have 
no  effect  upon  the  negro  woman's  interest  in  it. 
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Cartlce  v.  Scovel. 


CuKTicE  V.  Scovel. 

An  erroneous  Judgment  upon  a  note  being  reversed  reyives  the 
note. 

Errob  to  reverse  a  judgment  of  the  County  Court  in  an 
action  upon  a  note  for  £20,  dated  11th  of  September  A*  D. 
1790,  brought  by  said  Scovel  v.  said  Curtice. 

To  which  action  the  defendant  plead  in  bar,  that  said  note 
was  executed  and  delivered  into  the  hands  of  Joseph  Isham, 
justice  of  the  peace,  for  the  sole  purpose  of  confessing  judg- 
ment upon  to  the  plaintiff;  which  said  justice  was  to  take  and 
make  a  record  of  which  was  accordingly  done  and  said  judg- 
ment was  left  in  the  hands  of  said  Isham,  Joseph  Williams 
and  William  Hubbard  arbitrators  between  said  parties  for 
them  to  dispose  of  to  oblige  the  said  Curtice  to  abide  and  per- 
form the  award  they  should  make;  and  that  execution  should 
issue  for  the  sum  awarded  for  him  to  pay  and  no  more;  and 
that  judgment  has  been  rendered  upon  said  note  and  the  same 
is  not  obligatory  upon  him. 

The  plaintiff  replied,  that  said  note  was  delivered  to  the 
plaintiff  for  the  purpose  of  seotiring  the  performance  of  the 
award  said  arbitrators  should  make,  and  a  judgment  was  con- 
fessed upon  it  before  said  Justice  Isham  for  that  purpose,  by 
the  defendant;  and  said  arbitrators  made  and  published  their 
award  in  the  premises  pursuant  to  their  instructions,  in  which 
they  awarded  the  said  Curtice  to  pay  to  said  Scovel  £17  lis. 
6d.  in  full  of  all  demands,  which  the  defendant  had  never 
performed  —  and  the  defendant  by  a  writ  of  error,  had  pro- 
cured the  judgment  of  Justice  Isham  by  confession  on  said 
note,  to  be  reversed  and  set  aside,  and  thereupon  said  note 
was  delivered  to  the  plaintiff  to  take  benefit  of  and  enforce  a 
performance  of  said  award  by  the  defendant,  for  which  pur- 
pose it  was  executed. 

The  defendant  rejoined  and  affirmed  over  his  plea  and 
traversed  without  that  that  said  note  was  made,  executed  and 
delivered  to  the  plaintiff  to  enforce  a  performance  of  the 
award  said  arbitrators  should  make  in  the  mattera  submitted. 
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Monroe  et  nx.  v.  Maples  et  al. 

And  the  plaintiff  sur^rejoined  and  aflSrmed  tliat  it  was 
executed  and  delivered  to  the  plaintiff  for  the  purpose  of 
securing  a  performance  of  the  award  said  arbitrators  should 
make.     On  which  the  parties  were  at  issue  to  the  court. 

The  court  found  that  the  defendant  did  execute  and  de- 
liver said  note  to  the  plaintiff  for  the  purpose  of  securing  a 
performance  of  the  award  said  arbitrators  should  make,  and 
that  judgment  was  confessed  upon  it,  which  had  since  been 
reversed,  as  the  plaintiff  in  his  reply  and  sur-rejoinder  had 
alleged  and  that  the  plaintiff  recover,  etc. 

Errors  assigned  —  1st.  That  the  plaintiff^s  reply  and  sur- 
rejoinder were  insufficient.  2d.  That  said  County  Court  mis- 
took the  law. 

Judgment  of  the  County  Court  affirmed.  The  reversing 
of  the  judgment  of  the  justice  upon  said  note  for  error,  placed 
said  note  in  the  same  situation  it  wa£  before  any  judgment 
was  rendered  upon  it;  which  the  County  Court  have  found 
to  have  been  made  and  delivered  for  the  purpose  of  enforcing 

a  performance  of  said  award. 

f 

Monroe  et  ux.  v.  Maples  et  al. 

Husband  and  wife  cannot  join  in  an  action  for  an  Injury  done  to 
the  husband. 

Action  of  the  case,  declaring  that  the  defendants  con- 
spired together  and  caused  the  plaintiffs  to  be  prosecuted 
falsely  and  maliciously,  for  aiding  and  assisting  one  Valet 
to  commit  an  assault  and  rape  upon  the  body  of  M.  Maples, 
etc.  etc.  whereby  they  were  put  to  great  trouble,  vexation 
and  cost,  to  their  damage  £560. 

Plea  in  abatement  —  That  husband  and  wife  cannot  join  in 
an  action  for  an  injury  done  to  the  husband  as  well  as  the 
wife,  but  for  that  he  must  have  an  action  by  himself. 

Judgment  —  Plea  in  abatement  sufficient. 
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Town  of  Lisbon  t.  Town  of  Franklin. 

HUNTINGTOK,  JUDGE  OF  PROBATE,  V.  MOTT. 
Interest  allowed  on  an  administration  bond  against  the  bondsmaa. 

Action  upon  an  administration  bond,  defaulted,  heard  in 
damages.  The  creditor  had  recovered  judgment  against  the 
administrator  upon  a  scire  facias  and  had  execution  to  be 
levied  and  satisfied  of  his  proper  goods,  etc.  which  execution 
had  been  returned  non  est.  The  creditor  claimed  interest 
upon  his  debt  from  the  time  of  the  judgment  on  the  scire 
facias. 

By  the  Court.  Interest  is  to  be  computed  from  the  end 
of  sixty  days  from  the  date  of  said  execution,  upon  the  ground 
that  the  bondsman  comes  in  the  place  of  the  administrator, 
who  ir  consideration  of  law  has  had  the  use  of  the  money. 

Town  of  Lisbon  v.  Town  of  Franklin. 

Residing  in  a  town  more  than  one  year,  under  certain  circum- 
Btances,  will  not  obtain  a  settlement. 

Action  of  the  case  for  supporting  one  Hannah  Tracy  and 
her  children,  the  wife  of  Samuel  Tracy,  whom  the  town  of 
Franklin,  on  the  15th  of  December  A.  D.  1791  caused  to  be 
transported  to  said  town  of  Lisbon,  demanding  £25  damages. 
Plea  —  Not  guilty.     Issue  to  the  court. 

The  state  of  the  case  was  —  Said  Samuel  Tracy  was  born 
in  that  part  of  the  ancient  town  of  Norwich,  which  now  was 
Franklin.  Some  years  before  A.  D.  1786  he  removed  to  that 
part  of  said  ancient  town,  which  now  was  Lisbon,  and  resided 
there  two  or  three  years.  In  A.  D.  1785  he  removed  to  the 
town  of  Mansfield;  in  A.  D.  1786  the  ancient  town  of  Nor- 
wich was  divided  by  act  of  the  general  assembly  into  four 
towns,  viz.  Norwich,  Franklin,  Bozrah  and  Lisbon.  In 
April  A.  D.  1787  said  Samuel  returned  from  Mansfield,  not 
having  gained  a  settlement  there,  to  the  town  of  Franklin, 
and  there  resided  more  than  one  year  without  being  warned. 
In  June  A.  D.  1790  he  removed  to  Walpole  in  the  state  of 
New  Hampshire  and  returned  in  September  A.  D.  1791 
without  having  gained  a  settlement  there.  The  act  of  as- 
sembly dividing  the  ancient  town  of  Norwich,  is  that  Frank- 
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Town  of  Lisbon  y.  Town  of  Franklin. 
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lin,  Lisbon  aad  Bozrah  shall  take  to  tbemselyes  and  Tnaintain 
their  proportion  of  the  poor  people,  now  supported  or  as- 
sisted by  said  town  of  Norwich,  and  shall  receive  and  ac- 
knowledge their  proportion  of  those  inhabitants  of  said  town, 
of  Norwich,  who  now  dwell  in  other  places  by  permission, 
certificate  or  otherwise,  and  shall  be  hereafter  returned  as 
legal  inhabitants  of  said  ancient  town  of  Norwich,  and  shall 
bear  their  proportion  of  the  expenses  which  shall  arise  on 
such  inhabitants  when  returned  as  aforesaid. 

The  poor  of  said  ancient  town  who  were  returned  after 
the  division  aforesaid,  were  supported  at  the  common  expense 
of  all  the  towns,  according  to  their  several  proportions,  until 
the  20th  of  January  A.  D.  1791,  when  the  ancient  town  of 
Norwich,  comprehending  all  said  new  towns,  voted  and 
agreed,  that  the  inhabitants  of  said  ancient  town  who  were 
absent,  out  of  it  at  the  time  of  said  division,  viz.  in  May  A. 
D.  1786,  should  be  inhabitants  of  such  town  or  towns,  within 
the  limits  of  said  ancient  town,  which  now  comprehends  the 
place  of  their  last  residence,  before  said  division.  On  the 
15th  of  February  A.  D.  1791,  the  town  of  Lisbon  voted  to 
accept  all  such  inhabitants  of  said  ancient  town,  who  were 
absent  as  aforesaid  at  the  time  of  said  division,  and  whose  last 
place  of  residence  in  said  ancient  town,  was  within  the  limits 
of  said  Lisbon,  and  had  not  gained  a  settlement  in  any  other 
town;  that  said  Tracy's  wife,  etc.  became  chargeable  and  was 
removed  by  order  of  said  town  of  Franklin  to  Lisbon. 

The  court  found  that  the  defendants  were  not  guilty  and 
gave  judgment  for  them  to  recover  their  cost,  upon  the  princi- 
ple that  although  said  Tracy  dwelt  in  the  town  of  Franklin 
more  than  a  year,  without  warning,  after  he  returned  from 
Mansfield  in  April  A.  D.  1787;  yet  during  the  whole  of  that 
time,  he  was  considered  as  one  of  the  poor  of  said  ancient 
town  and  supported  at  the  comlnon  expense  of  all  the  towns, 
and  so  not  in  a  situatio!n  to  be  removed  or  to  gain  a  settlement 
by  commorancy;  and  his  last  place  of  residence  in  said  an- 
cient town,  before  the  division,  was  within  tlie  limits  of  the 
present  town  of  Lisbon. 
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Storer  v.  Prentice. 

MoTT  V.  Downer. 

A  party  will  not  be  allowed  to  alter  his  plea,  where  it  is  not  relevant 
to  his  case. 

AcnoN  of  account.  Plea  —  Not  bailiff  and  receiver.  Issue 
to  the  jury. 

The  defendant  offered  to  go  into  the  particulars  of  the 
account,  thereby  to  prove  that  he  was  nothing  in  arrear;  but 
not  allowed  by  the  court;  he  then  moved  to  alter  his  plea, 
and  plead  that  he  had  fully  accounted  in  order  that  he  might 
show  that  he  was  not  in  arrear. 

By  the  Coitrt.  The  alteration  cannot  be  permitted  for  the 
reasons  suggested;  for  it  is  the  proper  business  of  auditors 
to  examine  and  adjust  the  accounts,  which  the  court  and  jury 
never  undertake  to  do,  in  an  action  of  this  nature. 

Brattle  v.  Gustin,  Administrator  of  Thomas  Gubtin. 

The  denial  of  the  Caurt  of  Probate  to  grant  administration  de  bonis 
nan*  disaffirmed. 

Appeal  from  probate.  Said  Thomafl  died,  his  son,  the 
appellee  took  administration  on  his  estate,  represented  it  in- 
solvent, and  had  commissioners  appointed,  who  found  and 
reported  only  £9  to  be  due  from  said  estate;  the  appellee  being 
heir  to  his  father  sold  said  estate,  became  bankrupt  and  ab- 
sconded: Brattle  being  at  Xova  Scotia  when  these  trans- 
actions took  place,  did  not  exhibit  his  debt  to  said  commis- 
sioners; upon  his  return  into  the  United  States,  he  sued  said 
administrator  and  recovered  a  judgment  for  his  debt,  alleg- 
ing that  there  was  a  plentiful  estate  of  said  deceased  to  pay 
said  debt;  and  moved  said  Court  of  Probate  to  recall  said 
letters  of  administration  granted  to  the  appellee,  and  to  grant 
administration  de  bonis  non,  to  Roger  Griswold,  Esq.  upon 
the  estate  of  said  Thomas,  deceased;  which  said  Court  of 
Probate  refused  to  do  from  which  this  appeal  was  taken,  and 
the  order  of  probate  disaffirmed  without  cost. 

Storer  v.  Prentice. 
Value  of  public  securities  estimated  at  the  time  when  payable. 

Action  on  note  for  £107  state  securities,  payable  on  the 
15th  of  July,  A.  D.  1791.     Defaulted  —  The  securities  set 
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Petition  ot  Butler. 

at  fourteen  shillings  on  the  ponnd^  the  value  at  the  time  when 
payable. 

Williams  v.  Staktok  et  al. 
An  accord  not  executed  no  bar  to  an  action  upon  a  receipt. 

Ebbob  to  reverse  a  judgment  of  the  County  Court  in  action 
brought  by  said  Williams^  as  a  deputy  sheriff,  against  said 
Stanton  et  al.  declaring  upon  a  ceirtain  receipt  executed  by  the 
defendants,  wherein  they  acknowledge  the  receipt  of  a 
quantity  of  goods  taken  by  the  plaintiff  upon  an  execution 
in  favor  of  the  state,  against  one  Bathbone  et  al.  which  goods 
they  promised  to  deliver  to  the  plaintiff  at  the  sign  post  at 
the  end  of  twenty  days;  alleging  that  the  defendants  had  not 
performed  their  promise. 

Plea  in  bar  —  That  it  was  accorded  and  agreed  by  and 
between  said  Eathbone,  one  of  the  debtors  in  said  execu- 
tion, and  the  plaintiff;  that  if  he  would  deliver  to  the  plain- 
tiff at  the  sign  post  twenty-five  pieces  of  chintz,  and  bid  £15 
for  them;  and  pay  him  his  fees,  the  plaintiff  would  accept 
thereof  in  full  satisfaction  for  his  part  of  said  execution;  said 
execution  being  for  £40,  averring  that  said  Eathbone  ten- 
dered said  twenty-five  pieces  of  chintz  to  the  plaintiff  at  said 
sign  post,  and  also  his  fees,  and  offered  to  bid  £15  for  them, 
all  which  the  plaintiff  refused  to  receive. 

The  plaintiff  traversed  the  plea  in  bar,  upon  which  the 
parties  were  at  issue  to  the  court;  the  court  found  the  facts 
as  set  forth  in  the  plea  in  bar,  and  gave  judgment  for  the 
defendants  their  cost. 

Error  assigned  —  That  the  issue  was  immaterial;  that 
judgment  ought  to  have  been  for  the  plaintiff. 

Judgment  —  Manifest  error;  for  the  reason  assigned  in 
error;  an  accord  or  executory  agreement,  not  executed  can 
be  no  bar  to  the  action  upon  the  receipt. 

Petition  of  Ruth  Butler,  an  Insane  Person,   by  her 
Overseer  Appointed  by  the  Selectman. 

It  was  determined  by  the  court  —  That  an  insane  person 
18  not  a  proper  subject  to  have  an  overseer  appointed  by  the 
selectmen;  but  the  law  provides  that  such  persons  shall  have 
a  conservator  appointed  by  the  County  Court. 
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Hosmer,  AdttlnlBtrator,  t.  Merriam. 
MIDDZiESSZ   OOXTNTY,   JULY   TERM,   A.   D.    1702. 

Hon.  EupHAT.KT  Dyeb,  Esq.,  Chief  Judge. 

Judges. 
Hon.  AinDBEW  Adams,  Esq.,    Hon.  Chablbs  Chauncy,  Esq., 
Hon.  Jesse  Eoot,  Esq.,  Hon.  Ebastus  Wolcott,  Esq. 

S.  Titus  Hosmek,  Esq.,  Administkator  ok  the  Estate  of 
General  Parsons,  y.  Merriam. 

In  an  action  brought  by  an  administrator  on  an  insolvent  estate 
on  a  note,  against  a  creditor  to  said  estate  by  book,  the  court 
will  offset  the  sum  found  by  the  commissioners  to  be  due  on 
book  against  the  note,  and  give  Judgment  for  the  remainder. 

Error  to  reverse  a  judgment  of  the  County  Court  in  an 
action  brought  by  said  administrator  against  said  Merriam, 
on  a  note  of  hand,  dated  the  29th  of  January,  A.  D.  1787, 
for  £19  13s.  4:id.  payable  to  said  General  Parsons  by  the  1st 
of  November  then  next,  with  the  lawful  interest;  demanding 
£30  damages. 

Plea  in  bar  —  That  the  estate  of  said  Parsons  was  repre- 
sented and  found  to  be  insolvent;  that  said  Merriam  exhibited 
to  the  commissioners  appointed  to  examine  the  claims  of  the 
creditors,  a  debt  due  to  him,  by  book  from  said  Parsons  of 
£11  6s.  Id.;  which  was  allowed  by  said  commissioners,  in 
their  report  to  the  Court  of  Probate;  which  in  contemplation 
of  law  is  a  payment  of  so  much  on  said  note,  and  ought  to  be 
offset  accordingly;  and  for  the  residue  of  said  note  the  plain- 
tiff ought  to  recover.     The  plaintiff  demurred. 

The  County  Court  gave  judgment  that  the  plea  of  the  de- 
fendant was  sufficient,  for  the  sum  of  £11  6s.  Id.,  and  that  the 
plaintiff  recover  for  the  residue  of  the  note. 

Errors  assigned  —  1st.  That  the  commissioners  did  not 
make  the  offset.  2d.  That  the  allowance  of  said  debt  by  the 
commissioners,  was  not  conclusive  upon  the  administrator. 
3d.  It  does  not  appear  that  said  articles  charged  on  book  were 
delivered  in  payment  of  said  note.  4th.  That  the  County 
Court  as  a  court  of  law,  was  incompetent  to  make  the  offset. 
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Howard  t.  Miller. 

Judgment — That  there  is  nothing  erroneous  in  the  judg- 
ment complained  of. 

By  the  Coubt.  The  balance  of  claims  in  such  cases  where 
mutual  credit  is  given  is  the  sum  due.  The  commissionera 
on  an  insolvent  estate  will  allow  and  report  the  debt;  which 
must  be  offset  by  the  court  in  the  action  against  the  creditor, 
where  he  owed  the  deceased  more  than  the  deceased  owed 
him,  for  it  would  be  inequitable,  that  the  administrator  should 
recover  the  whole  sum  against  the  creditor,  and  the  creditor 
take  only  the  average  upon  his  debt;  and  the  administrator 
is  at  liberty  to  contest  in  this  action,  the  allowance  made  by 
the  commissioners.  See  Hosmer  v.  Brattle,  Haddam,  De- 
cember Term,  A.  D.  1791. 

Howard  v.  Miller. 

A  scire  facias  against  the  sheriff's  ball  muat  be  brought  within  twelve 
months  from  rendering  the  judgment 

Error  to  reverse  a  judgment  of  the  County  Court,  in  a 
scire  facias,  brought  by  Miller  v.  Howard;  declaring,  that 
the  plaintiff  prayed  out  a  writ  of  attachment  against  Benjamin 
Howard,  Jr.  of  Providence,  in  the  state  of  Ehode  Island,  dated 
the  27th  day  of  March,  A.  D.  1788,  returnable  before  the 
County  Court  holden  at  Middletown,  in  Middlesex  coimty, 
on  the  second  Tuesday  of  November  A.  D.  1788 ;  by  which  the 
body  of  the  said  Benjamin,  Jr.  was  attached,  and  said 
Benjamin  Howard  gave  bond  in  the  sum  of  £60  to  the 
sheriff,  to  be  paid  upon  condition,  that  said  Benjamin,  Jr. 
should  fail  to  appear  before  said  County  Court  and  answer  to 
said  suit;  that  said  writ  was  duly  returned,  and  said  action 
was  continued  to  the  County  Court  holden  at  Haddam  in 
said  county  on  the  first  Tuesday  of  April,  A.  D.  1789 ;  when 
and  where  said  Benjamin,  Jr.  made  default  of  appearing, 
and  judgment  was  entered  against  him  ini  said  action;  for  the 
plaintiff  to  recover  the  sum  of  £16  7s.  debt  and  cost.;  that 
execution  was  taken  out  on  said  judgment  for  the  sums  con- 
tained therein,  dated  the  20th  of  April,  A.  D.  1789,  and 
delivered  to  a  proper  officer  to  serve,  etc.  who  made  return 
thereof  with  his  indorsement  thereon,  dated  the  16th  of  June, 
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Bow  V.  ParsouB,  Sheriff. 

A.  D.  1789;  that  he  had  made  diligent  search  within  his 
precincts,  but  could  find  neither  person  nor  estate  whereon 
to  levy  said  execution,  etc.  and  that  said  judgment  and  said 
bond  remained  unsatisfied  and  unpaid:  Further  alleging 
that  said  Benjamin,  Jr.  brought  a  petition  for  a  new  trial 
in  said  cause  to  the  County  Court  holden  at  said  Middletown 
on  the  second  Tuesday  of  November  A.  D.  1789;  which  was 
continued  by  the  procurement  of  said  Benjamin  Howard, 
to  the  adjourned  court  in  December  A.  D,  1790,  when  it 
was  negatived;  praying  for  a  remedy  against  the  bail;  writ 
dated  the  1st  day  of  March,  A.  D.  1791. 

Plea  in  abatement  —  That  a  scire  facias  did  not  lie  on  a 
sheriff's  bail  bond.    Judgment  —  Plea  insuflB^cient. 

The  defendant  then  plead  in  bar  —  That  more  than  twelve 
months  had  elapsed,  from  the  time  of  rendering  final  judg- 
ment in  said  action,  to  the  date  and  impetration  of  the  plain- 
tiff's scire  facias,  and  by  the  statute  entitled  an  act  concern- 
ing baQ  in  civil  and  criminal  causes,  the  plaintiff  was  barred. 
Demurrer  to  the  plea. 

Judgment  of  the  County  Court  —  That  the  defendant's 
plea  was  insufficient. 

Errors  assigned — 1st.  That  a  scire  facias  doth  not  lie 
on  a  sheriff's  bail  bond.  2d.  That  the  County  Court  ought  to 
have  adjudged  said  plea  in  bar  sufficient,  and  given  judgment 
for  the  defendant  to  have  recovered  his  cost. 

Judgment  —  Manifest  error;  for  the  last  reason  assigned. 
The  court  made  no  decision  upon  the  first.  The  statute  is 
peremptory  that  the  suit  against  the  bail  must  be  brought 
within  twelve  months,  and  not  after;  and  the  petition  for  a 
new  trial  and  continuing  it  along  in  court,  was  no  bar  to 
the  plaintiff's  suing  out  his  scire  facias. 

Bow  V.  Sheriff  Parsons. 

A  Juryman  may  not  converse  with  other  people,  not  of  the  Jury, 
nor  suffer  them  to  converse  with  him  about  the  cause  under 
consideration. 

Action  for  the  escape  of  Gordon  Whitmore  from  gaol,  who 
was  in  prison  upon  an  execution  for  £5Y  14s.  4d.  debt  and 
£24  4s.  cost.     The  defendant  plead  that  he  had  made  full 
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payment  of  the  execution  before  the  date  and  impetration  of 
the  plaintiff's  writ.    Issue  to  the  jury. 

The  jury  found  a  verdict  for  the  plaintiff  and  £79  168.  5d. 
damages. 

The  defendant  moved  in  arrest  of  judgment  —  That  one 
of  the  jurors  who  tried  said  cause,  after  it  was  committed  to 
the  jury  and  while  they  had  it  under  their  consideration,  con- 
versed freely  with  several  persons,  not  of  the  jury,  about  said 
cause,  and  suffered  them  to  converse  with  him  about  the  same. 
The  facts  being  denied,  the  court  upon  inquiry  of  the  evi- 
dence found  them  to  be  true,  set  aside  the  verdict  and  ordered 
a  repleader. 

This  was  a  direct  violation  of  the  oath  of  the  juryman, 
which  is  the  principal  guard  placed  upon  jurors  in  this  state, 
although  the  law  requires  that  they  should  be  kept  confined 
by  an  officer  until  they  are  agreed  in  a  verdict;  yet  it  haa  ever 
been  practiced  for  the  jury  to  adjourn  and  disperse  to  their 
quartere,  and  if  they  are  suffered  to  enter  into  conversation 
respecting  causes  they  have  under  consideration,  with  persons 
not  of  the  jury,  the  purity  of  trials  by  jury  would  be  per- 
verted and  corrupted,  therefore  the  most  vigilant  attention  is 
required.  See  Dana  v.  Eoberts,  Hartford  September  A.  D. 
1Y89. 

BussEL  Lord,  Admin^istrator  of  Samuel  Lord,  v.  Benja- 
min AND  Austin  Waterhouse,  Executors  op  Gideon 
Waterhouse. 

Money  extorted  by  an  unlawful  execution,  shall  be  considered  a 
payment  of  the  debt. 

Error  to  reverse  a  judgment  of  the  County  Court  in  an 
action  brought  by  said  Russel,  administrator  aforesaid, 
against  said  Benjamin  and  Austin,  lexecutors  aforesaid,  upon 
a  note  given  by  said  Gideon  to  said  Samuel  for  £16  ISs.  law- 
ful money,  payable  on  demand  with  interest,  dated  the  lat  of 
June  A.  D.  1774.    Demanding  £30. 

J?lea  in  bar  —  That  having  prayed  oyer  of  said  note  it  hath 
the  following  indorsements,  viz.  recites  them,  among  which 
is  one  in  these  words,  judgment  obtained  on  the  above  note 
June  10,  1790,  before  me  Thomas  Silliman,  juatice  of  tho 
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peace;  and  the  defendants  say  that  the  plaintifiF  sued  them  on 
said  note  before  Justice  Silliman,  and  declared  upon  said  note 
as  given  to  Samuel  Lord,  Sr.  and  having  indorsed  it  down  to 
£6  he  recovered  judgment  against  them  upon  said  note  before 
said  justice  for  £5  14:s.  5d.  lawful  money  damages  and  eight 
shillings  three  pence  cost;  upon  which  judgment  the  plaintiff 
afterwards  prayed  out  an  execution  on  said  judgment  by 
Elijah  Waterhouse  assignee  of  said  note  for  the  sums  therein 
contained,  against  the  proper  goods  and  estate  of  the  defend- 
ants and  for  want  thereof  to  take  and  imprison  their  bodies  — 
which  execution  was  delivered  to  William  Warner,  constable, 
and  on  the  17th  of  August  1790,  said  Austin  paid  said  exe- 
cution to  said  constable  and  the  same  was  indorsed,  satisfied 
and  the  money  paid  over  to  the  plaintiff. 

Plaintiff  replied  —  That  said  Elijah  Waterhouse,  when  he 
delivered  said  execution  to  said  constable,  directed  him  to  « 
levy  it  on  the  body  of  said  Benjamin  Austin  if  estate  was  not 
to  be  found,  and  said  constable  did  levy  said  execution  on  the 
body  of  the  said  Austin  and  held  him  four  days,  and  was 
about  to  commit  him  to  prison,  and  said  Austin  to  avoid  being 
imprisoned,  paid  said  execution  to  said  constable,  who  paid  the 
same  to  said  Elijah;  that  said  execution  hath  been  no  other- 
wise paid,  and  that  said  Austin  afterwards  commenced  his 
action  against  said  Elijah  for  said  wrongful  imprisonment  to 
the  County  Court,  held  on  the  second  Tuesday  of  November 
1790,  alleging  therein  that  said  Elijah  held  Idm  as  aforesaid 
until  he  paid  £15  lawful  money  for  his  release,  demanding 
£50  damages;  which  cause  was  appealed  to  the  Superior 
Court,  before  which  said  Austin  recovered  in  said  action  £9 
lawful  money  damages  and  his  cost;  which  judgment  has  been 
duly  paid  and  satisfied. 

The  defendant  rejoined  —  That  said  Russel  Lord  recovered 
judgment  against  said  Benjamin  and  Austin  as  executors 
aforesaid  upon  another  note,  which  waa  assigned  to  said  Elijah 
for  the  sum  of  £3  16s.  lOd.  damages  and  cost  five  shillings 
and  eleven  pence,  before  Justice  on  the  28th  of  May 

A.  D.  1790.  Also  a  judgment  on  book  for  £1  16a.  debt  and 
«ight  shillings  and  five  pence  cost;  on  both  which  judgments 
said  Elijah  took  out  executions  in  the  name  of  said  Russel 
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Lord  as  aforesaid,  for  the  smns  therein  contained;  which  exe- 
cutions were  against  said  Benjamin  and  Austin,  executors 
aforesaid,  to  levy  of  their  own  proper  estate,  and  for  want 
thereof  to  commit  their  persons  to  prison;  both  which  exe- 
cutions were  by  the  direction  of  the  said  Elijah,  levied  by 
said  Constable  Warner,  on  the  body  of  said  Austin  with  said 
other  executions  on  said  13th  of  August  A.  D.  1790;  and  to 
prevent  his  being  committed  to  prison,  the  said  Austin  on 
said  17th  of  said  August  paid  all  three  of  said  executions  to 
said  Constable  Warner,  which  by  him  was  paid  over  to  said 
Elijah,  the  assignee  of  said  debts;  and  the  jury  in  the  action 
of  false  imprisonment  brought  by  said  Austin  against  said 
Elijah  aforesaid,  did  not  allow  or  assess  any  damages  for  the 
money  paid  as  aforesaid,  but  gave  damages  only  for  the 
special  injury.     The  plaintiff  demurred. 

Judgment  of  the  County  Court  —  That  the  defendants'  re- 
joinder was  sufficient. 

Errors  assigned  —  1st.  That  the  note  on  which,  etc.  and  the 
note  on  which  said  former  judgment  was  recovered,  doth  not 
appear  to  be  the  same.  One  was  given  to  Samuel  Lord  and 
the  other  appears  to  have  been  given  to  Samuel  Lord,  Sr. 
2d.  That  the  money  taken  upon  said  execution  was  unlawfully 
and  tortiously  taken  and  cannot  be  considered  as  a  payment. 
3d.  That  said  justice  had  no  jurisdiction  to  render  judgment 
on  said  note,  it  being  for  £16  13s. 

Judgment  of  this  court  —  That  there  is  nothing  erroneous 
in  the  judgment  complained  of.  It  doth  not  appear  but  that 
Samuel  Lord  and  Samuel  Lord,  Sr,  are  one  and  the  same. 
The  note  by  the  plaintiff's  declaration  appears  to  have  been 
indorsed  down  to  a  sum  within  the  justice's  jurisdiction.  It 
also  appears  that  no  part  of  the  money  paid  upon  the  execu- 
tions was  recovered  back  in  the  action  of  false  imprisonment, 
but  special  damages  only  for  the  injury;  and  it  is  incompetent 
for  the  plaintiff  to  say,  that  the  money  the  defendants  paid 
him  on  the  executions  shall  not  avail  thein  as  a  payment,  be- 
cause he  extorted  it  from  them  im  an  illegal  and  tortious 
manner. 
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Lewis  v.  Niles. 

Where,  in  a  declaration  for  slander,  some  of  the  counts  are  insuffi- 
cient, and  there  is*a  general  verdict  for.  the  plaintiff  and  entire 
damages  given,  the  court  will  not  arrest  the  verdict. 

Action  of  defamation.  The  declaration  contained  several 
counts  for  several  sets  of  words,  some  of  which  were  sufficient 
and  some  were  insufficient.  The  defendant  plead  not  guilty 
generally  to  the  whole.    Issue  to  the  jury. 

The  jury  found  the  defendant  guilty  and  gave  damages. 

The  defendant  moved  in  arrest  of  judgment,  that  several 
of  the  counts  in  the  declaration  were  clearly  insufficient,  and 
as  the  verdict  was  general,  it  did  not  appear  to  the  court  but 
that  the  defendant  was  found  guilty  and  the  damages  given 
upon  the  insufficient  counts  only. 

By  the  Couet.  The  motion  is  insufficient,  for  it  is  not  to 
be  presumed  that  the  jury  founded  their  verdict  upon  the 
insufficient  coimts;  and  as  there  are  several  counts  in  the 
declaration,  which  are  well  and  sufficiently  alleged,  it  con- 
tains substantial  grounds  to  entitle  the  plaintiff  to  judgment; 
besides,  the  defendant  might  have  demurred  to  the  insufficient 
counts.  The  rule  laid  down  in  the  books,  as  adopted  in  Great 
Britain  to  the  contrary  in  civil  actions,  appears  not  to  be 
founded  in  good  reason,  although  the  same  rule  in  criminal 
actions  doth  not  hold,  (for  in  those  if  any  one  of  the  allega- 
tions is  sufficient,  the  defendant  is  holden)  yet  the  reason  is 
the  same  in  both  civil  and  criminal  prosecutions. 
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Benedict   et  al.,    Administeators  of  George  Nichols, 
Deceased,  v.   John  Nichols. 

In  an  action  of  account  by  the  administrators,  the  examination  of 
the  defendant  respecting;  the  concealment  of  the  deceased  prop- 
erty, may  be  given  in  evidence  against  him,  but  the  whole  must 
be  talcen  together. 

A  defendant  who  has  missed  his  plea  may  have  liberty  to  alter  It, 
although  the  cause  is  on  trial  to  the  Jury. 

Action  of  account  for  simdiy  articles  of  goods,  etc,  whicli 
belonged  to  the  estate  of  said  George  deceased^  of  which  he 
was  bailiff  and  receiver  from  January  A.  D.  1784  to  Sep- 
tember A.  D.  1788;  to  part  of  said  articles  the  defendant 
plead  that  he  was  never  bailiff  and  receiver,  and  aa  to  the  rest 
that  he  had  fully  accounted.  Both  issues  were  put  to  the 
jury. 

The  plaintiffs  had  cited  the  defendant  before  the  Court  of 
Probate  to  be  examined  upon  oath  touching  certain  property 
of  the  deceased,  concealed  in  his  possession,  pursuant  to  the 
statute  in  such  case  provided,  and  offered  to  give  evidence  of 
what  the  defendant  confessed  upon  that  examination. 

By  the  Court.  That  examination  was  officially  taken  and 
may  be  given  in  evidence,  but  is  not  to  be  proved  by  parol 
testimony. 

The  plaintiffs  then  read  that  part  of  the  examination  which 
showed  that  the  defendant  had  received  the  goods  of  the 
deceased  and  objected  to  reading  the  other  part,  whereby  it 
appeared  that  he  had  accounted  for  them. 

By  the  Court.    The  whole  must  be  taken  together. 

The  defendant  finding  on  trial,  that  some  of  the  articles 
charged  in  the  declaration,  to  which  he  had  plead  fully  ac- 
counted, never  existed,  he  moved  for  liberty  to  alter  his  plea 
as  to  them,  and  plead  that  he  was  never  bailiff  and  receiver. 

The  court  admitted  it  to  be  done,  notwithstanding  the  case 
was  on  trial  to  the  jury.  See  Riply  v.  Fitch,  Windham, 
March  Term,  A.  D.  1792. 
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Cook  and  Woodruff  v.  Atwateb. 

The  issue  either  of  law  or  fact,  joined  and  put  to  the  court,  must 
be  answered  explicitly. 

Ebbob  to  reveroe  a  judgment  of  a  justice,  in  an  action  of 
indebitatus  assumpsit,  brought  hj  said  Atwater  y.  Cook  and 
Woodruff,  for  thirty-seven  shillings. 

Plea  in  bar  —  That  said  Woodruff  had  an  execution  against 
Granniss  and  Norton  of  Arlington,  in  the  state  of  Vermont, 
which  he  delivered  to  said  Cook  to  levy  and  collect,  he  being 
an  officer;  that  said  Cook  levied  said  execution  on  a  certain 
horse  of  said  Granniss's  on  the  30th  of  September  and  posted 
him  to  be  sold  at  the  end  of  twenty  days;  that  the  plaintiff  and 
said  Granniss  applied  to  said  Cook  and  requested  him  to  de- 
liver said  horse  to  the  plaintiff  to  keep,  and  to  accept  a  silver 
watch  as  security  for  the  return  of  said  horse  to  be  sold  at  the 
end  of  twenty  days,  which  request  was  complied  with,  and  on 
the  19th  of  said  October  the  plaintiff  and  said  Granniss  came 
to  said  Cook  and  the  plaintiff  took  back  his  watch  and  paid 
said  execution,  which  was  thirtynseven  shillings,  which  said 
Cook,  upon  the  request  of  the  plaintiff,  indorsed  upon  said 
execution,  and  is  the  same  thirtyngeven  shillings  mentioned  in 
the  plaintiff's  declaration  to  have  been  received  by  the  de- 
fendants. 

The  plaintiff  replied  that  said  horse  was  his  property,  which 
the  defendant  took  by  said  execution;  that  he  pawned  his 
watch  to  redeem  him,  and  to  secure  the  return  of  him  at  the 
end  of  twenty  days;  that  on  the  19th  of  October  he  requested 
of  said  Cook  to  deliver  him  his  said  watch,  and  also  said  horse; 
which  he  refused  to  do  unless  the  plaintiff  would  pay  said 
execution,  being  thirty-seven  shillings,  which  he  was  com- 
pelled to  do  in  order  to  obtain  his  said  watch,  etc.  and  for  no 
.  other  cause  or  consideration. 

The  defendants  traversed  the  taking  of  the  plaintiff's  horse 
and  his  paying  said  money  by  compulsion  in  order  to  redeem 
said  horse  and  watch  and  for  no  other  cause,  and  demurred  to 
the  rest  of  the  reply.  The  plaintiff  joined  issue  with  them 
np6n  the  fact  and  upon  the  law. 
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The  justice  having  considered  of  the  cause  gave  judgment 
that  the  plaintiff  recover  of  the  defendants  the  sum  of  £1  ITs. 
lawful  money  damages  and  cost. 

Errors  assigned  —  Ist.  That  an  action  of  indebitatus 
asaumpait  will  not  lie  in  such  case.  2d.  That  said  justice  had 
not  decided  either  of  the  issues  of  fact  or  law  joined  and  put 
to  him. 

Judgment  —  Manifest  error  upon  both  points  assigned  in 
error;  the  justice  ought  to  have  decided  both  issues  explicitly, 
and  not  by  implication  only.  The  action  is  for  money  had 
and  received  —  the  plea  is  that  the  money  was  received  on  a 
lawful  writ  of  execution  —  the  reply  is  that  it  was  extorted 
by  duress,  but  the  facts  stated  do  not  warrant  the  conclusion. 

Leavensworth  v.  Tomlinson  et  al. 

A  qtUtam  prosecution  for  the  penalty  of  a  statute,  not  a  civil  suit 

for  the  purposes  of  notice. 
A  former  prosecution  and  acquittal  a  good  bar  to  a  second  for 

the  same  cause,  matter  and  thing. 

Ebbob  to  reverse  a  judgment  of  a  justice  in  a  qui  tarn 
prosecution,  brought  in  the  name  of  Tomlinson  and  the  xreas- 
urer  of  the  town  of  Derby,  complaining  that  said  Leavens- 
worth on  the  30th  of  April  last  past,  did,  after  the  sun  rising 
on  Saturday  morning  and  before  the  sun  setting  on  Monday 
evening,  draw  a  seine  for  the  purpose  of  catching  fish  in 
Ousatonick  river,  at  Derby,  etc.  contrary  to  the  statute,  en- 
titled an  act  for  encouraging  and  regulating  fisheries,  whereby 
he  had  forfeited  the  sum  of  £  one-half  to  the  prosecutor 
and  the  other  to  the  town  treasurer;  complaint  dated  May 
I7th  A.  D.  1791,  upon  which  a  warrant  issued  and  the  de- 
fendant was  arrested  and  had  forthwith  before  said  justice  to 
answer  to  said  complaint. 

The  defendant  plead  in  abatement,  that  said  process  was  in 
nature  of  a  civil  suit  upon  the  statute  for  the  penalty,  in 
which  six  days^  notice  ought  to  have  been  given.  Judgment, 
that  the  plea  was  insufficient. 

The  defendant  then  plead  in  bar,  a  complaint  exhibited 
against  him  by  Jabez  Lake,  Jr.  to  Justice  Hotchkias  (recitea 
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the  complaint)  whereby  it  appears  to  be  for  the  same  facts, 
committed  at  the  same  time  and  place  —  upon  which  a  war- 
rant issued  and  he  was  arrested  and  had  before  said  justice 
to  answer  to  said  complaint  —  to  which  he  plead  not  guilty, 
and  upon  a  full  hearing  upon  the  merits,  said  Justice  Hotch- 
kiss  gave  judgment  that  the  defendant  was  not  guilty,  etc. 
averring  that  this  complaint  was  for  the  same  cause,  matter 
and  thing  for  which  he  had  been  legally  tried  and  acquitted. 

The  plaintiff  replied,  that  after  he  had  exhibited  this  his 
complaint  to  said  justice  on  said  17th  of  May,  the 

defendant  procured  said  Lake  to  bring  forward  said  pretended 
suit  against  him  before  said  Justice  Eotchkiss,  and  to  summon 
witnesses  who  were  wholly  ignorant  of  the  facts,  which  he 
accordingly  did;  that  there  was  no  other  prosecution  brought 
against  him  and  that  the  same  was  a  sham  judgment,  obtained 
fraudulently  to  defeat  the  law.  To  this  reply  a  demurrer 
was  given. 

The  justice  gave  judgment  —  That  the  defendant's  plea  in 
bar  was  insufficient  and  for  the  plabitiff  to  recover,  etc. 

Errors  assigned  —  That  the  justice  ought  to  have  given 
judgment,  that  the  plaiotiff's  reply  was  insufficient,  and  for 
the  defendant  to  have  recovered  his  cost,  and  for  this  and 
other  errors  apparent  in  the  record,  he  prays  said  judgment 
may  be  reversed. 

Judgment  —  Manifest  error;  the  judgment  is  irregular  in 
point  of  form,  and  erroneous  in  point  of  substance;  the  reply 
admits  the  process  and  judgment  set  forth  in  the  plea  in  bar, 
but  the  plaintiff  hath  not  set  forth  facts  in  his  reply  with 
sufficient  certainty,  to  render  said  judgment  fraudulent  and 
void. 

A  mo^on  was  made  that  the  justice  might  amend  his 
record,  but  not  having  any  documents  to  amend  by,  it  was 
not  permitted. 
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Porter  et  al.  y.  Warner. 
HOTCHKISH   V.    TUTTLE. 

In  a  prosecution  upon  the  statute,  for  damage  done  in  the  night 
season,  the  facts  and  the  defendant  must  be  directly  charged 
in  the  complaint. 

Ebbob  to  reverse  a  judgment  of  a  justice  in  a  proeecutiooy 
qui  taniy  upon  the  statute  against  unseasonable  niglit  walkings 
brought  by  Tuttle  against  Hotchkish;  complaining,  that  in 
the  night  season  of  the  night  next  after  the  30th  of  August 
last,  he  had  fifty  watermelons  taken  from  him;  and  that  he 
had  good  reason  to  suspect  that  Ambrose  Hotchkish  was  the 
person  who  did  said  damage,  etc.  praying  process  against  him. 
To  which  complaint  the  defendant  appeared  and  plead  not 
guilty.  The  justice  found  him  guilty  and  gave  judgment 
against  him,  for  £1  16s.  damages,  and  that  he  should  pay  a 
fine  of  ten  shillings  lawful  money. 

Error  assigned  —  That  said  complaint  was  insufficient. 

Judgment  —  Manifest  error.  See  the  case  of  Tracy  v. 
Larabee,  adjudged  at  New  London,  March  Term,  A.  D.  1791, 
and  affirmed  in  the  Supreme  Court  of  Errors. 

Porter  et  al.  v.  Warner. 
In  an  action  of  ejectment  for  land  and  damages,  both  must  be 
demanded  in  the  writ 

Action  of  ejectment,  that  to  the  plaintiffs  the  defendant 
render  the  seisin  and  possession  of  a  certain  tract  of  land,  of 
which  the  plaintiffs'  ancestor  was  seized,  in  June,  A.  D.  1789, 
and  of  which  the  defendant  disseized  him,  and  ever  since  hath 
continued  to  disseize  and  hold  the  plaintiffs  out  therefrom, 
to  their  damage  £40  lawful  money,  for  recovery  whereof  and 
for  cost  they  bring  this  suit. 

Plea  —  Not  guilty.    Issue  to  the  jury;  who  found  the  de- 
fendant guilty,  and  for  the  plaintiffs  to  recover  the  surrendery 
of  the  seisin  and  possession  of  the  land  demanded,  with  £ 
lawful  money  damages  and  cost. 

Motion  in  arrest  —  That  the  plaintiffs'  declaration  was  in- 
sufficient; because  no  demand  was  made  of  the  land  in  the 
plaintiffs'  writ;  without  which  the  court  cannot  give  judgment 
for  the  land. 

Judfrment  —  That  the  motion  in  arrest  is  sufficient,  but  no 
cost  allowed. 
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Way  T.  Clark. 

UsTicK  V.  Jones. 

The  court  are  not  concluded  by  an  entry  of  their  clerk,  which  has 
no  legal  import  or  signification. 

Ebsob  to  reverse  a  judgment  of  the  County  Court^  in  an 
action  Ustick  v.  Jones,  which  action  was  duly  entered  in  the 
docket;  and  in  the  course  of  calling,  the  clerk  was  informed 
that  said  cause  was  settled,  upon  which  it  was  omitted  to  be 
called,  and  the  clerk  entered  against  it,  done;  in  this  situation 
it  lay  several  days,  when  the  defendant  informed  the  court, 
that  it  was  not  settled  and  moved  to  have  it  called;  that  the 
suggestion  of  its  being  settled  was  a  mistake;  upon  which  the 
court  ordered  said  cause  to  be  called,  and  it  was  appeared  in, 
and  was  adjourned  with  the  court  to  January  1792;  when  a 
judgment  was  entered  against  the  plaintiff  upon  a  nonsuit, 
for  the  defendant  to  recover  his  cost. 

Error  assigned  —  That  said  action  was  discontinued  and  out 
of  court  and  could  not  be  revived. 

By  the  Court.  There  is  nothing  erroneous  in  the  judgment 
complained  of;  it  doth  not  appear  that  the  action  waa  discon- 
tinued, or  out  of  court;  the  entry  of  the  word,  done,  in  the 
docket  by  the  clerk,  might  be  a  memorandimi  which  he  un- 
derstood, but  has  no  legal  import  which  can  govern  the  court 
or  the  cause. 

Way  v.  Clark. 

Where  a  writ  is  dated  the  6th  of  December,  1791,  to  summon  the 
defendant  to  appear  on  the  12th  of  December  " next  "—the  word 
next,  refers  to  the  month,  and  is  December  A.  D.  1792. 

Error  to  reverse  a  judgment  of  a  justice;  the  writ  was 
dated  the  5th  of  December  A.  D.  1791,  and  summoned  the 
defendant  to  answer  to  said  action  on  the  13th  of  December 
next,  and  judgment  was  entered  up  by  the  justice  on  the  13th 
of  December  A.  D.  1791,  upon  default;  judgment  was  re- 
versed, for  next  refers  to  the  month  which  was  December  A. 
D.  1792;  Nichols  v.  Lewis,  same  point  adjudged  upon  a  writ 
of  error  this  court. 
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Porter  et  al.  t.  Blakeiy. 

Porter  and  Others,  Committees  of  Five  Ecclesiastical 
Societies  in  Waterbury  and  Watertown,  v.  Blakelt, 

Selectmen  and  committees  cannot  maintain  actions  in  their  own 
names,  for  lands  granted  or  sequestered  to  their  respective 
towns  or  societies,  for  the  use  of  schooling. 

Action  of  trespass  against  the  defendant  for  cutting  timber 
on  land  given  to  said  societies  for  the  use  of  schooling  of 
which  the  plaintiffs  allied  they  were  seized  and  possessed^ 
as  tenants  in  common.  Plea  not  guilty.  Issue  to  the  jury; 
who  f oimd  the  defendant  guilty. 

The  defendant  moved  in  arrest  of  judgment  —  That  by  the 
plaintiffs'  own  showing  it  was  not  their  land,  but  the  land  of 
the  ecclesiastical  societies  which  was  trespassed  upon. 

The  plaintiffs  contended  —  That  by  the  statute  entitled  an 
act  for  appointing  and  encouraging  of  schools,  they  were  au- 
thorized and  empowered  to  maintain  the  action  in  their  own 
names  and  right. 

The  statute  alluded  to,  is  as  follows,  viz. —  "That  the 
selectmen  of  towns  in  which  there  is  but  one  ecclesiastical 
society,  and  the  society's  committee  where  there  are  more 
than  one  society,  for  the  time  being,  are  empowered  and  di- 
rected to  take  care  of  all  bonds,  moneys,  and  lands,  and  all 
other  estates  that  do  belong  to  the  schools  in  said  towns  and 
societies;  and  shall  use  and  improve  and  dispose  of  the  interest, 
profit  and  rents,  arising  on  said  moneys,  lands,  or  other  in- 
terest according  to  the  true  intent  and  meaning  of  the  grant, 
gift  or  sequestration  of  them  for  the  purpose  aforesaid;  and 
said  selectmen,  committee  or  committees,  are  authorized  and 
empowered,  to  lease  the  lands  and  loan  the  moneys,  belonging 
to  said  schools,  and  to  commence  and  prosecute  such  suit  or 
suits,  as  may  be  necessary  for  the  recovery  and  obtaining  of 
such  lands,  moneys,  and  other  estate,  etc." 

The  question  was  —  Whether,  where  a  town  or  society  is 
disseized  of  lands,  given  or  granted  to  them,  for  the  use  of 
schools,  the  action  to  recover  the  lands  must  be  brought  in 
the  name  of  the  town  or  society,  or  whether  the  statute  enables 
the  selectmen,  or  committees,  to  sue  in  their  own  names,  and 
declare  upon  a  seisin  in  themselves. 
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Cartice  v.  Beardsly  et  al. 

By  the  Coubt.  The  committees  have  right  by  the  statute 
to  sue  and  prosecute,  but  it  must  be  in  the  name  of  the  town 
or  society,  to  which  the  estate  belongs,  and  so  in  an  action  of 
trespass  the  property  must  be  alleged  to  be  in  the  town  or 
society.  For  this  cause  judgment  was  arrested,  but  no  cost 
allowed. 

This  point  was  adjudged  at  the  adjourned  Superior  Court 
in  New  Haven,  December  Term,  A.  D.  1772,  in  an  action 
brought  in  the  name  of  the  school  committees  of  the  several 
ecclesiastical  societies  in  the  town  of  Waterbury,  demanding 
surrender  of  seisinl  and  possession  of  a  piece  of  land,  of  which 
said  town  was  seized  in  fee  for  the  use  of  the  schools,  in  said 
several  societies. 

Two  exceptions  were  taken  to  this  declaration  under  a  gen- 
eral demurrer.  1st.  That  the  legal  estate  was  in  said  town, 
and  the  action  ought  to  have  been  brought  in  the  name  of  the 
town,  and  not  in  the  names  of  the  committees  of  said  societies, 
to  whom  the  use  only  belonged.  2d.  That  the  committees  of 
the  several  societies  coidd  not  join  in  an  action  even  for  the 
use. 

Judgment  —  That  the  declaration  was  insufficient,  upon 
both  exceptions. 


VAIKFIELD  COUNTY,  AUGTTST  TEBIC,  A.  D.  1702. 

Curtice  v.  Beardsly  &  Mallet. 
An  issue  which  contains  substance,  though  informal,  after  verdict, 
Is  good. 

Erbob  to  reverse  a  judgment  of  the  County  Court,  in  an 
action  brought  by  said  Curtice  v.  Beardsly  et  al.  before  a 
justice,  and  appealed  to  the  County  Court;  wherein  the  plain- 
tiff declared,  that  on  the  13th  of  May,  A.  D.  1789,  the  de- 
fendants, by  a  certain  note  of  that  date  promised  the  plaintiff 
to  pay  to  him  £44  lawful  money,  by  the  Ist  of  April,  A.  D. 
1793,  with  the  la^vful  interest  annually,  that  one  year's  in- 
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Curtice  y.  Beardsly  et  al. 

tereet  had  become  due  on  said  note,  amounting  to  £2  12a. 
lawful  money  which  the  defendants  had  never  paid,  damage 
£  writ  dated  13th  of  May,  A.  D,  1790. 

Plea  in  bar  —  That  said  note  was  given  to  said  Curtice,  by 
said  Beardsly  and  Mallet,  jointly,  with  two  other  notes,  one 
executed  by  said  Beardsly,  and  one  by  said  Mallet,  separately, 
for  a  deed  of  land,  executed  by  said  Curtice  to  them;  that 
soon  after,  viz.  on  the  11th  of  June,  A.  D.  1789,  it  was  agreed 
between  all  said  parties  to  throw  up  said  bargain,  and  they  re- 
delivered to  the  plaintiff  his  said  deed,  unrecorded,  which  he 
accepted  and  the  plaintiff  delivered  up  to  the  defendants  their 
separate  notes  given  as  afore^d;  but  not  having  the  note  on 
which,  etc  given  by  them  jointly,  with  him,  he  declared  that 
he  would,  and  did,  in  consideration  of  having  received  back 
his  said  deed,  absolutely  discharge  the  defendants  of  and  from 
any  demand  he  had  or  might  have  against  them  by  virtue,  or 
on  account  of  said  note. 

The  plaintiff  replied  —  Traversing  all  the  facts  alleged  in 
the  defendants'  plea. 

The  defendants  rejoined,  by  affirming  their  plea  in  bar; 
upon  which  the  parties  were  at  issue  to  the  court. 

The  court  found  the  facts  alleged  in  the  defendant's  plea 
and  rejoinder  to  be  true,  and  gave  judgment  for  the  defend- 
ants to  recover  their  cost. 

Error  assigned  —  That  the  issue  was  immaterial;  that  judg- 
ment ought  to  have  been  for  the  plaintiff  to  have  recovered 
his  just  damages  and  cost. 

The  exception  taken  to  the  issue  was  —  That  the  defend- 
ants had  not  set  forth  the  discharge;  but  had  only  averred 
that  the  plaintiff  did  discharge  them,  and  that  the  finding  of 
the  issue  by  the  court  could  not  help  it. 

By  the  Court.  There  is  nothing  erroneous  in  the  judg- 
ment complained  of;  the  plea  contains  matter  sufficient  to  bar 
the  plaintiff  of  a  recovery;  which  is  traversed  by  the  plaintiff^ 
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Nlcboki  et  al.  r.  Whiting. 

and  by  the  court  found  to  be  true;  and  any  defect  in  point  of 

form  is  aided  by  the  verdict,  or  the  finding  of  the  court.    The 

plea  affirms  that  the  plaintifF  did  discharge  the  defendants 

which  is  a  fact  denied  by  the  plaintiff,  and  found  by  the 

court;  how  it  was  made  out  and  evinced  this  court  cannot 

inquire. 

Nichols  et  al.  v.  Whiting. 

In  a  plea  of  tender,  of  goods  or  other  things  upon  an  obligation, 
the  articles  tendered,  must  be  described,  so  as  they  can  be  dis- 
tinguished and  known. 

Eksob  to  reverse  a  judgment  of  the  County  Court,  in  an 
action  brought  by  said  Whiting  against  said  Mchols  et  al. 
upon  a  note  dated  the  11th  of  April,  A.  D.  1789,  wherein  the 
defendants  promised  to  pay  to  the  plaintiff  £5  lOs.  lawful 
moneys'  worth  of  shopwork,  at  their  shop  in  Fairfield,  at  the 
appraisal  of  indifferent  men,  by  the  1st  of  June  then  next. 

Plea  in  bar  —  That  on  the  1st  day  of  June,  A.  D.  1789, 
the  defendants  offered  and  tendered  to  the  plaintiff,  at  their 
shop  in  said  Fairfield,  shopwork,  such  as  chairs,  bedsteads,  etc. 
sufficient  to  pay  said  note  at  the  appraisal  of  indifferent  men 
at  cash  price,  in.  payment  and  satisfaction  of  said  note;  and  on 
the  whole  of  said  day  they  stood  ready  to  deliver  said  shop- 
work,  and  did  offer  and  tender  the  same,  but  the  plaintiff  did 
not  come  to  receive  the  same,  nor  any  person  in  his  behalf. 

The  plaintiff  traversed  the  defendants'  plea,  and  the  parties 
wei'e  at  issue  thereon  to  the  jury. 

The  jury  foimd  that  the  defendants  did  not  at  their  said 
shop,  on  said  1st  day  of  June,  offer  and  tender  to  the  plaintiff, 
shopwork  sufficient  to  pay  said  note,  at  the  appraisal  of  in- 
different men  at  cash  price,  in  manner  and  form  as  the  de- 
fendants in  their  plea  had  alleged,  and  for  the  plaintiff  to 
recover. 

Motion  in  arrest  —  That  the  jury  have  not  found  a  material 
part  of  the  issue,  viz.  that  the  defendants  stood  ready  the 
whole  of  said  day  and  offered  and  tendered  said  shopwork. 
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Whiting  y.  M'Donald. 

The  Coimtj  Court  determined  the  motion  in  arrest  to  be 
insufficient,  and  gave  judgment  for  the  plaintiff  to  recover. 

Errors  assigned  —  That  the  County  Court  judged  said  mo- 
tion in  arrest  insufficient,  whereas  they  ought  to  have  judged 
it  to  have  been  sufficient. 

By  the  Couet.  There  is  nothing  erroneous  in  the  judg- 
ment complained  of;  the  plea  in  bar  is  insufficient,  in  that  it 
doth  not  particularize  the  articles  of  shopwork  tendered, 
whereby  they  could  be  distinguished  and  known.  Otherwise 
the  plaintiff  would  be  barred  of  his  action,  by  the  tender, 
without  being  able  ever  to  recover  the  articles  tendered,  for 
want  of  being  particularly  distinguished  and  described. 

Whiting  v.  M'Donald. 

A  special  action  of  indebitatus  assumpsit  lies  for  public  secaritlefl, 
which  are  mortgaged. 

Action  of  the  case,  declaring  that  on  the  3d  day  of  April 
A.  D.  1787  he  was  indebted  to  the  defendant  £76  lawful 
money  by  note  on  interest,  and  to  secure  the  payment  of  said 
note  he  delivered  to  the  defendant  three  continental  loan^ 
office  certificates,  particularly  described  in  the  declaration, 
and  worth  £400  lawful  money,  for  the  defendant  to  hold  and 
to  redeliver  to  the  plaintiff,  upon  his  paying  said  note  of  £75; 
that  on  the  10th  of  October  A.  D.  1790,  he  tendered  to  the 
defendant  £93  lawful  money  in  payment  of  said  note,  which, 
was  in  full  of  the  sum  due  thereon  with  the  interest,  and^  de- 
manded of  the  defendant  said  loan-office  certificates,  and  the 
defendant  refused  to  accept  said  £93  tendered,  or  to  deliver 
up  said  certificates,  and  said  money  hath  ever  since  been  ready 
for  the  defendant;  and  that  the  defendant  thereupon  became 
liable  to  pay  for  said  certificates  what  the  same  were  reason- 
ably worth,  on  the  12th  of  October  A.  D.  1790;  and  being 
so  liable  and  indebted  as  aforesaid,  he  assumed  and  promised 
to  pay  to  the  plaintiff  what  said  certificates  were  reasonably 
worth,  which  was  not  less  than  £400  lawful  money;  and  that 
the  defendant  had  never  performed  his  promise,  damage  £400. 
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Babbet  v.  Belding. 

Plea  —  Nonassumpsit  Issue  to  the  jury.  The  jury 
found  that  the  defendant  did  assume  and  promise^  and  for  the 
plaintiff  to  recover  the  value  of  the  certificates,  on  the  12th 
of  October  when  said  tender  was  made. 

Motion  in  arrest  —  That  the  plaintiff's  declaration  was  in- 
sufficient. 

Judgment  —  That  the  declaration  is  suflScient,  and  for  the 
plaintiff  to  recover.  June,  A.  D.  1794,  aflBrmed  in  Supreme 
Court  of  Errors. 

CuBTiCE  V.  Whipo. 

Public  securities,  payable  on  demand,  estimated  at  the  time  of  the 
contract. 

Action  on  note,  dated  13th  of  May  A.  D.  1786  for  £48 
10s.  8d.  in  public  securities,  payable  on  demand.  The  de- 
fendant suffered  a  default,  and  upon  a  hearing  in  damages 
the  court  gave  judgment  for  the  value  of  the  securities  at 
the  time  of  the  contract,  and  set  them  at  five  shillings  on  the 
pound. 

Babbet  v.  Beldinq. 

Where  the  obligation  is  to  return  the  securities  on  demand,  or  to 
pay  for  them  on  demand,  makes  no  difference  in  the  estimation 
of  damages. 

AonoK  on  a  receipt  or  note  in  the  words  following,  viz. 
July  3, 1790,  received  of  Belding  $278  and  30-90ths  in 

continental  loan-office  certificates,  with  the  interest  from  the 
31st  of  December  A.  D.  1787,  and  $128  in  indents,  which  I 
promise  to  return  on  demand. 

The  defendant  was  defaulted,  and  upon  a  hearing  in  dam- 
ages the  court  could  not  distinguish  this  from  the  common 
case  of  a  note  given  for  public  securities;  this  is  not  a  bail- 
ment, nor  could  an  action  of  trover  be  sustained  for  the 
securities,  but  an  action  upon  the  promise  contained  in  the 
writing. 

Judgment  for  the  value  at  the  date  of  the  contract,  prin- 
cipal at  eleven  shillings  and  six  pence,  indents  and  interest  at 
seven  shillings  on  the  pound. 
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State  y.  Farrand. 


State  v.'  Farrand. 

A  conviction  before  a  Justice  of  a  theft,  no  bar  to  an  information 
before  the  Superior  Court  for  a  robbery  committed  at  the  same 
time,  and  f ot  the  same  theft 

Information  for  a  robbery  committed  upon  Michael 
Demorat,  in  the  night  of  the  2d  of  February  A.  D.  1792,  by 
taking  from  him  certain  articles  of  clothing,  and  some  money 
by  force  and  by  putting  said  Demorat  in  fear  of  his  life. 

The  prisoner  plead  in  bar  —  That  he  had  been  prosecuted, 
<ionvicted  and  punished,  by  judgment  of  Eliphalet  Lockwood, 
a  jii^ce  of  the  peace  for  the  same  offense,  which  process  and 
judgment  is  as  follows,  viz.  Whereas  complaint  has  this  day 
been  made  to  me  the  subscribing  authority,  by  Michael 
Demorat,  that  in  the  night  following  the  2d  of  February  be 
had  stolen  from  him  a  quantity  of  money  and  clothing,  by 
one  Peter  Farrand  and  others,  transient  persons,  and  prays 
process;  upon  which  a  warrant  issued  and  Farrand  was  ar- 
rested, and  arraigned  before  said  justice,  was  convicted  and 
sentenced  to  be  whipped,  which  was  executed;  that  he  was  the 
same  Peter  Farrand,  and  that  the  stealing  therein  complained 
of  was  the  same  felonious  taking  now  charged  in  the  informa- 
tion against  him  for  a  robbery;  and  thereupon  he  says  he  has 
been  Jieretof ore  convicted  and  punished  for  the  same  crime 
matter  and  thing.  To  this  plea  a  demurrer  was  given  by  the 
attorney  for  the  state. 

Judgment  —  That  the  plea  is  insufficient;  the  complaint 
exhibited  to  the  justice  was  insufficient  and  illegal  upon  the 
face  of  it,  the  justice  not  having  jurisdiction  of  the  cause. 
Besides  if  this  practice  is  admitted  it  would  be  in  the  power 
of  the  justices  to  oust  this  court  of  its  jurisdiction,  and  screen 
the  most  atrocious  offenders  from  merited  punishment. 

Fartand  plead  not  guilty,  and  was  convicted  of  a  robbery 
committed  by  threatening  to  take  away  life;  and  was  sen- 
tenced to  imprisonment  in  Newgate  prison  during  his  natural 
life. 
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OsBORN  V.  Lloyd. 

Securing  property  by  foreign  attachment,  within  the  county,  giyes 
jurisdiction  to  the  court  of  a  cause,  otherwise  not  within  its 
Jurisdiction. 

Action  of  debt  by  book — both  plaintiff  and  defendant 
belonged  to  the  state  of  !N'ew  York.  This  action  was  by 
foreign  attachment^  describing  the  defendant  as  an  absent 
absconding  debtor,  and  a  copy  of  the  writ  was  left  in  service 
with  of  in  the  county  of  Fairfield,  agent,  factor, 

trustee  and  debtor  to  the  defendant. 

Plea  in  abatement  —  That  said  debt  was  contracted  in  the 
state  of  New  York  and  that  both  plaintiff  and  defendant  were 
citizens  and  inhabitants  of  the  state  of  New  York,  and  that 
neither  of  them  are  or  ever  were  inhabitants  of  any  town  in 
this  state.    Demurrer. 

Judgment  —  Plea  insufficient.  The  attaching  of  visible 
property  gives  jurisdiction  to  the  court  of  causes  otherwise 
not  within  its  jurisdiction.  By  the  foreign  attachment,  the 
invisible  property  of  the  debtor  is  attached  and  holden  within 
this  county  and  gives  jurisdiction  to  the  court. 
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Rowe  v.  Stoddard  et  al. 

A  grant  of  the  water  In  a  stream,  except  what  shall  be  wanted  for 
a  particular  use,  the  extinguishment  of  that  use,  will  inure  to 
enlarge  the  grant 

AcmoN  of  the  case  for  a  nuisance,  committed  by  diverting 
the  water  in  a  cwtain  stream  from  the  plaintiff's  alitting-mill. 
Plea —  Not  guilty.    Issue  to  the  jury. 

The  case  was  —  Abraham  and  Daniel  Elbom  ownere  of 
the  stream  nnder  whom  the  defendants  claim,  in  October  A. 
D.  1772  granted  seron-eighths  of  the  privilege  of  the  stream 
to  seven  persons,  to  erect  a  saw-mill  and  dam  upon  and  to 
enjoy  it  so  long  as  they  should  keep  up  and  maintain  the  same 
in  good  repair,  reserving  to  themselves  a  sufficiency  of  water 
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to  cany  their  f  uUing-mill,  which  stood  on  the  same  stream 
four  days  in  a  week;  provided  there  should  not  be  a  suffi- 
ciency of  water  for  both.  Afterwards  another  grant  was 
made,  under  which  the  plaintiff  claimed,  of  a  right  to  erect 
a  slitting-mill  upon  the  same  stream,  the  grantee  to  have  the 
water  only  in  such  manner  and  proportion  as  to  leave  enough 
for  the  fulling-mill  four  days  in  a  week,  and  not  to  prejudice 
the  saw-mill,  in  case  there  diould  not  be  a  sufficiency  of  water 
for  all  three.  The  saw-mill  was  suffered  to  go  to  decay  and 
t)ie  right  of  the  proprietors  was  at  an  end. 

^he  question  of  law  in  this  case  was  —  Whether  the  ex- 
tingtiishment  of  the  right  of  the  saw-mill  in  manner  afore- 
said, inured  to  the  benefit  of  the  owner  of  the  slitting-mill  to 
enlarge  his  privilege. 

Verdict  and  judgment  for  the  plaintiff. 

By  the  Cottet.  The  grant  to  the  proprietora  of  the  saw- 
mill reserved  water  for  the  fulling-mill  four  days  in  a  week, 
and  said  saw-mill  to  continue  so  long  only  as  it  was  kept  in 
repair.  The  grant  under  which  the  plaintiff  claims,  is  of  the 
privilege  of  the  water  from  the  slitting-mill,  reserving  a  suffi- 
ciency for  the  fulling-mill  four  days  in  the  week,  and  so  as 
not  to  prejudice  the  saw-mill.  In  case  there  should  not  be 
enough  for  all  three,  the  extinguishment  of  the  right  of  the 
saw-miU  falls  into  and  enlarges  the  right  of  the  slitting-mill. 

Swift  v.  Berry  and  the  Town  of  Kent. 

Towns  liable  to  double  damages  occasioned  by  the  deficiency  of 
their  bridges. 

Action  upon  the  statute,  entitled  an  act  relating  to  bridges, 
declaring  that  there  was  an  open  public  highway  through  the 
town  of  Kent,  across  Ousatonick  river,  over  which  there  was  a 
bridge,  which  was  the  duty  of  said  town  to  keep  and  maintain 
in  good  repair;  that  said  bridge  had  for  a  long  time  been  out 
of  repair  and  in  a  defective  condition,  through  the  negligence 
of  said  town,  although  they  well  knew  of  its  deficiency,  and 
that  it  was  their  duty  to  have  repaired  it;  that  on  the  SOth  day 
of  November  A.  D.  1791  said  bridge  was  and  for  a  long  time 
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before  had  been  in  a  rotten  decayed  state,  so  tiiat  it  wqb  un- 
safe passing  it  with  horees  and  teams,  which  was  well  known 
to  the  inhabitants  of  said  town,  and  that  the  plaintiff  in  at- 
tempting to  cross  it  in  the  evening  of  said  3d  of  November 
with  a  span  of  horees  worth  £30  and  a  sleigh  loaded  with 
wheat,  in  puisuit  of  his  lawful  business,  his  horses  fell  through 
said  bridge  by  reason  of  its  rotten  defective  condition,  and 
fell  upon  the  rocks,  about  twenty  feet,  killed  one  of  his  horses 
and  wounded  the  other  so  as  to  render  him  useless,  also  broke 
and  destroyed  his  harness  worth  £4  lawful  money,  damage 
£40  lawful  money;  of  all  which  the  defendants  had  been  duly 
notified,  and  that  the  defendants  by  force  of  said  statute  had 
become  liable  to  pay  him  double  damages,  etc. 

The  defendants  plead  —  Not  guilty.    Issue  to  the  jury. 

Verdict  —  That  the  defendants  were  guilty  and  for  the 
plaintiff  to  recover  £25  single  damages,  etc 

Motion  in  arrest  of  judgment  —  The  ineufSciency  of  the 
declaration;  this  being  an  action  upon  the  statute  for  double 
damages,  it  is  not  alleged  that  notice  in  writing,  under  the 
hand  of  two  witnesses  had  ever  been  given  to  any  of  the 
selectmen  of  said  town  of  Kent;  nor  had  any  presentment 
ever  been  made  to  the  County  Court  of  said  defective  bridge, 
previous  to  the  injury  complained  of,  without  which  the  plain- 
tiff could  not  be  entitled  to  double  damages. 

This  motion  in  arrest  was  determined  by  the  court  to  be  in- 
sufficient, and  judgment  was  for  the  plaintiff  to  recover  double 
damages. 

The  statute  is,  that  the  inhabitants  of  the  several  towns  in 
this  state,  shall  make,  build,  keep  and  maintain  in  good  and 
sufficient  repair,  all  the  needful  highways  and  bridges  within 
their  respective  townships,  unless  it  belongs  to  any  particular 
person  or  persons  to  mamtain  such  bridge,  etc.  And  if  any 
person  shall  lose  his  life  through  the  defect  or  insufficiency 
of  any  bridge  or  highway,  in  any  township  in  this  state,  in 


450  UTCHTIELD  COUNTY, 

Dutton  V.  County  of  Litchfield. 

passing  over  such  bridge,  etc.  after  due  warning  given  unto 
any  of  the  selectmen  of  the  town  in  which  such  defective 
bridge  or  highway  ie,  or  to  the  person  who  ought  to  maintain 
the  same,  in  writing,  under  the  hands  of  two  witnesses,  or  a 
presentment  made  to  the  County  Court  of  such  defective  way 
or  bridge;  that  then  the  town  or  person,  whose  duty  it  is  to 
keep  in  repair  such  ways  or  bridges,  shall  pay  a  fine  of  £100 
to  the  parents,  husband,  wife  or  children  or  next  of  kin  to  the 
person  killed.  The  warning  or  notice  in  writing  aforesaid^ 
respects  only  the  forfeiture  of  £100  where  life  is  lost. 

The  jiext  paragraph,  on  which  this  action  is  laid,  is,  that  if 
any  person  shall  lose  a  limb,  break  a  bone  or  receive  any 
other  bodily  hurt,  through  or  by  means  of  such  defect  afore- 
said, the  town  or  person  through  whose  neglect  such  hurt  is 
done  shall  pay  to  the  party  so  hurt  or  wounded,  double  dam- 
ages; and  the  like  satisfaction  shall  be  made  for  any  team, 
cart,  carriage,  horse  or  other  beast  of  loading,  in  proportion 
to  the  damage  sustained  —  to  be  recovered  by  action  or  in- 
formation on  the  statute.  This  paragraph  goes  upon  the  idea 
that  it  is  the  duty  of  every  town  to  know  the  condition  of 
their  highways  and  bridges,  and  to  see  them  kept  in  good  and 
sufficient  repair,  and  for  their  negligence  in  this  respect,  they 
are  subjected  to  double  damages,  and  in  that  case  no  warning 
or  notice  in  writing  is  necessary. 

DuTTOK  V.  County  of  Litchfield. 

The  county  1b  liable  for  an  escape  through  the  insufficiency  of  the 
gaol  unless  a  clear  and  adequate  remedy  against  some  other 
person  can  be  shown. 

Application  upon  the  statute  to  the  County  Court,  com- 
plaining that  he  had  an  execution  against  one  Holabert  for 
£  upon  which  said  Holabert  was  committed  to  prison,  and 
who  made  his  escape  through  the  insufficiency  of  the  gaol^ 
whereby  he  had  wholly  lost  his  debt,  etc. 

Plea  in  abatement  —  It  doth  not  appear  by  the  plaintifPs 
showing  in  his  declaration  but  that  said  Holabert  is  worth  the 
debt,  and  that  the  money  may  be  collected  from  his  estate; 
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and  Tinless  this  appears  the  county  are  not  chargeable  by  the 
statute.    Demurrer. 

Judgment  —  Plea  insufficient. 

The  statute  is,  that  if  any  person  lawfully  committed  t^ 
any  of  the  gaols  in  this  state,  shall  break  such  gaol  and  make 
his  escape  through  the  defects  or  insufficiency  of  such  gaol, 
the  cost  and  charges  occasioned  and  the  damages  sustained 
thereby  shall  be  paid  out  of  the  county  treasury  of  that 
county,  etc  provided  nevertheless,  that  nothing  in  this  act 
shall  be  construed  to  prejudice  or  hinder  any  party  or  person 
from  recovering  any  cost,  expense  or  damages  of  the  person, 
or  persons,  or  from  their  estates  who  shall  break  or  be  aiding 
or  assisting  in  breaking  the  gaol;  or  who  shall  escape  or  be 
aiding  thereto,  according  to  law:  And  when  such  remedy  for 
satisfaction  may  be  had,  the  county  shall  not  be  charged  with, 
nor  be  ordered  to  pay  said  expense  cost,  and  damage;  pro- 
vided also,  that  nothing  in  this  act  shall  be  extended  to  excuse 
any  sheriff  in  any  escape,  except  what  happens  through  the 
insufficiency  of  the  gaol  aforesaid,  and  that  without  his  de- 
fault or  negligence;  nor  shall  this  act  hinder  any  person  from 
any  remedy  he  now  hath,  or  hereafter  by  law  may  have,  in 
all  or  any  of  the  matters  aforesaid. 

The  law  injoins  it  upon  every  county  to  keep  and  maintain 
in  good  and  sufficient  repair,  a  common  gaol  in  every  county 
town  in  the  several  counties,  at  the  charge  and  expense  of  the 
respective  counties;  and  makes  them  responsible  for  the  dam- 
ages and  cost  any  person  shall  suffer  through  their  negligence, 
in  this  respect.  Whenever  therefore  there  is  an  escape 
through  the  insufficiency  of  the  gaol,  the  county  is  liable,  unr 
less  the  county  can  point  out  and  show  a  clear  and  certain 
remedy  against  some  other  person  or  persons,  of  whom  satis- 
faction for  said  cost  and  damages  may  be  recovered,  and  so 
come  within  the  proviso  of  the  statute. 
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RowE  V.  Couch. 

A  creditor  taking  a  mortgaged  estate  in  satisfaction  of  a  debt  due 
from  the  mortgagee,  does  not  alter  the  right  or  duty  of  the 
mortgagor. 

Action  of  the  case,  declaring  that  on  the  5th  of  December 
A.  D.  1786  he  was  indebted  to  Charles  M'Evers  and  James 
Seagrove  £162  10s.  8d.  York  money,  for  which  he  gave  his 
bond  and  also  a  mortgage  of  his  farm  in  N'ew  Milford;  that 
on  the  4rth  of  October  last,  Jared  Lane,  attorney  to  said 
M'Evere  and  Seagrove,  held  his  bond  on  which  was  due  £3 
68.  9d.  for  interest,  and  the  defendant  as  substitute  to  said 
I^ane,  called  upon  the  plaintiff  for  payment,  or  some  further 
security  for  said  interest  money;  and  the  plaintiff  to  secure 
said  interest  deposited  in  the  hands  of  the  defendant,  a  note 
the  plaintiff  held  upon  Eastman,  for  £25  lawful  money, 

payable  in  cattle,  horees,  etc.  which  the  defendant  received 
and  engaged  to  return  to  the  plaintiff  upon  said  sum  of  £3 
6s.  9d.  interest  being  paid,  for  which  note  the  defendant  gave 
his  receipt  in  writing  under  his  hand,  etc. 

That  Jabez  Bacon  of  Woodbury,  recovered  a  judgment 
against  M'Evers  and  Seagrove  for  £155  5s.  lawful  money, 
for  which  he  had  execution  and  levied  it  upon  the  plaintiff's 
farm,  mortgaged  to  said  M^Evera  and  Seagrove  aforesaid,  and 
had  it  appraised  off  in  satisfaction  of  said  execution  on  the 
19th  of  October  last  past,  at  which  time  there  was  due  on 
said  bond  and  mortgage  to  said  M'Evers,  etc  the  sum  of  £149 
9s.  9d.  lawftd  money  only,  for  principal  and  interest;  that 
the  whole  of  the  debt  due  from  the  plaintiff  to  said  M^Evers, 
etc.  both  principal  and  interest  was  paid,  and  that  the  plaintiff 
had  right  to  receive  back  said  £25  note  upon  said  Eastman, 
which  was  pledged  with' the  defendant  for  security  of  said 
interest  agreeable  to  the  tenor  of  said  receipt  —  of  all  which 
the  defendant  had  notice,  and  said  note  demanded,  par- 
ticularly on  the  29th  of  November  inst.  and  thereupon  the 
defendant  became  liable  to  pay  the  plaintiff  the  amount  of 
said  Eastman's  note,  and  in  consideration  thereof  assumed  and 
promised,  etc.  damage  £30 — writ  dated  30th  November 
1790. 
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The  defendant  prayed  oyer  of  said  receipt  and  recites  it, 
being  as  follows,  Received  of  Thomas  Rowe  a  note  upon 
Eastman  for  £25  lawful  money,  payable  in  cattle,  horses,  etc 
which  note  is  put  into  my  hands  for  security  of  £3  68.  9d.,  due 
for  interest  on  a  bond,  given  by  said  Rowe  to  Charles  M'Evers, 
which  note  I  am  to  deliver  up  to  said  Rowe  upon  said  in- 
terests being  paid;  and  thereupon  says  that  the  plaintiff's 
declaration  and  matters  therein  contained  are  insufficient  in 
the  law. 

Judgment  —  That  the  declaration  ia  insufficient.  The  re- 
ceipt produced  on  oyer  is  a  different  receipt  from  that  do- 
•clarod  upon  as  the  ground  of  the  plaintiff 'd  action.  A  debt  to 
Charles  M'Evera  is  essentially  different  from  a  debt  to  the 
company  of  M'Evers  and  Seagrove.  Besides,  the  plaintiff 
hath  not  paid  his  debt.  Bacon's  taking  the  plaintiff's  farm  by 
execution  may  entitle  him  to  receive  the  money  from  the 
plaintiff,  but  hath  not  altered  the  nature  of  the  mortgaged 
premises,  nor  in  any  manner  paid  or  satisfied  the  plaintifPfl 
debt. 

Langdon  v.  Langdon. 
If  an  ezecntlon  Is  indorsed  by  mistake  or  accident  — the  party's 
remedy  is  by  motion  or  scire  facias  to  the  same  court  for  an 
alias  —  and  the  court  in  such  ease  do  not  render  any  new  Judg- 
ment. 

Errob  to  reverse  a  judgment  of  the  Coimty  Court,  on  a 
^c\Te  facias,  brought  by  said  Ezekiel  against  said  James,  com- 
plaining that  he  had  an  execution  against  said  James  for  £16 
lawful  money  debt  and  £2  lis.  8d.  cost,  issued  on  a  judgment 
of  the  County  Court;  that  he  delivered  it  to  Reed,  a 

constable,  who  levied  said  execution  on  certain  articles  of 
household  furniture,  necessary  for  upholding  life,  and  which 
by  law  were  exempted  from  being  taken  in  execution — which 
articles  said  constable  posted  and  sold  at  public  auction  and 
indorsed  them  on  said  execution;  that  said  James  instituted 
his  action  against  said  constable  for  said  articles  of  goods 
taken  as  aforesaid,  and  had  recovered  judgment  for  £12  lOs, 
lawful  money  damages  and  cost  against  said  constable,  iof 
said  goods,  on  the  eround  that  thev  were  not  liable  to  be  taken 
in  execution  for  debt :  whereby  his  said  judgment  and  execu- 
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tion  against  said  James  remained  unsatisfied,  altEough.  in- 
dorsed in  full;  praying  for  an  alias  execution  to  be  granted 
on  said  judgment  for  the  sum  due  thereon,  etc 

To  this  writ  of  scire  facias  a  demurrer  was  given,  and  the 
County  Court  gave  judgment  that  the  declaration  was  suflB.- 
cient  and  for  the  plaintiff  to  recover  the  sum  of  £7  13s.  7d. 
lawful  money  damages  and  £5  2s.  6d.  cost. 

Errors  assigned  —  1st.  That  the  declaration  was  insuflScient, 
for  it  appeared  to  be  the  plaintiff's  own  fault,  that  said  neces- 
saries were  taken.  2d.  Said  Ezekiel's  remedy  was  against  said 
constable  who  indorsed  said  execution  —  as  it  did  not  appear 
that  he  gave  said  constable  orders  to  take  them.  3d.  That 
said  Ezekiel's  remedy  was  by  motion  to  the  court  for  an  alias 
execution.  4th.  No  cost  ought  to  have  been  allowed.  Plea — 
Nothing  erroneous. 

Judgment  —  Manifest  error. 

By  the  Coubt.  Where  an  execution  is  discharged  or  in- 
dorsed by  mistake  or  accident,  the  party's  remedy  is  by  appli- 
cation to  the  same  court,  by  scire  facias  or  by  motion,  as  the 
case  may  be,  for  an  alias  execution;  and  the  court  if  upon 
examination  they  find  it  to  be  right  and  just,  will  grant  an 
alias  execution,  but  no  new  judgment  is  entered  for  damages 
or  cost. 

Talmadge  v.  Northrop. 

A  witness  interested  in  the  question  not  admitted. 
A  good  cause  of  arrest  that  one  of  the  Jurors  is  interested  in  the 
same  question. 

Action  of  the  case;  declaring,  that  on  the  23d  of  June, 
A.  D.  1789,  the  plaintiff  sold  to  Luman  Bishop,  a  number  of 
shipping  horses  to  the  value  of  £82  5s.  lawful  money,  that 
said  Luman  being  a  stranger  to  the  plaintiff,  and  having  the 
appearance  of  a  man  of  property,  upon  his  application  and 
request  the  plaintiff  took  said  Luman's  note  for  £61  5s.  of  said 
purchase  money  payable  the  5th  of  August  then  next;  that 
said  Bishop  was  then  and  ever  since  had  been  a  bankrupt,  of 
whom  said  debt  was  not  recoverable;  that  the  defendant  was 
before,  and  at  the  time  of  selling  said  horses  to  said  Bishop, 
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and  his  giving  his  note  aforesaid,  secretly  in  partnership  with 
said  Liunan  when  he  purchased  said  horses  of  the  plaintiff, 
and  that  said  Lmnan  gave  his  note  aforesaid  for  the  use  of  the 
defendant,  and  that  the  defendant  had  taken  the  benefit  of 
said  horses  and  shipped  them  to  the  West  Indies  and  received 
the  avails;  whereby  an  action  had  accrued  to  the  plaintiff  to 
recover  of  the  defendant  said  sum  of  £51  5s.  lawful  money 
and  interest,  etc.    Plea —  Not  guilty.    Issue  to  the  jury. 

The  plaintiff  offered  one  Bird  as  a  witness,  to  whom  it  was 
objected  that  he  was  interested  in  the  point  in  question;  for 
that  he  had  a  claim  against  the  defendant  for  horses  sold  to 
said  Bishop  on  credit  about  the  same  time,  which  went  in  the 
same  drove  and  were  shipped  in  the  same  vessel,  and  his  re- 
covering depended  upon  the  same  secret  partnership  claimed 
by  the  plaintiff. 

By  the  Couet.  He  cannot  be  a  witness.  The  jury  found 
a  verdict  for  the  plaintiff,  and  £60  8s.  5d.  damages. 

The  defendant  moved  in  arrest  of  judgment  —  That  Jon- 
athan "Wright  one  of  the  jurors  who  tried  said  cause  had  a 
similar  demand  upon  the  defendant  with  the  plaintiff,  for  two 
horses  sold  on  said  Bishop  about  the  same  time,  on  credit, 
which  went  in  the  same  drove,  and  were  shipped  in  the  same 
vessel,  and  was  waiting  to  see  the  event  of  this  suit,  of  which 
the  defendant  was  wholly  ignorant,  when  said  jury  were  im- 
paneled.   Demurrer. 

Judgment  —  Motion  in  arrest  sufficient,  and  a  repleader 
ordered. 

Peck  v.  Baldwin. 
If  a  grantee  agrees  to  give  a  defeasance  and  after  he  has  got  the 
deed,  evades  doing  it,  chancery  will  relieve  against  the  fraud 
and  enforce  the  agreement 

Petition  in  chancery;  showing,  that  the  petitioner  was  im- 
prisoned for  a  debt  due  to  of  £40  lawful  money, 
and  had  not  the  means  of  paying  it;  that  the  petitionee,  Mr. 
King  and  a  number  of  his  neighbors  agreed  they  would  be 
his  bondsmen,  and  take  him  out  of  prison,  if  he  would  convey 
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to  them  by  an  absolute  deed  a  certaiii  tract  of  land  he  owned 
in  Harwinton,  with  a  quarry  of  free  stone  upon  it,  to  be 
released  back  to  him,  upon  his  paying  said  debt,  and  saving 
them  harmless;  which  agreement  was  accordingly  carried  into 
execution;  that  afterwards  all  the  grantees  in  said  deed,  quit- 
claimed and  released  their  right  to  the  petitionee,  upon  hia 
undertaking  to  pay  said  debt  and  indemnify  them;  at  which 
time  said  Baldwin  agreed  and  promised  to  execute  to  the 
petitioner  a  bond,  conditioned  to  release  back  said  land  and 
stone  quarry,  to  the  petitioner  upon  his  paying  said  debt  and 
indemnifying  him;  that  said  Baldwin  had  ever  found  means 
to  avoid  giving  said  bond;  that  he  had  sold  a  part  of  said 
farm  to  John  Collins,  for  £140  lawful  money,  which  was  a 
much  greater  sum  than  was  due  to  said  Baldwin;  that  said 
Baldwin  retained  the  rest  of  said  farm  and  said  valuable  stone 
quarry;  praying  that  an  account  be  settled  between  him  and 
the  petitionee;  and  that  the  petitionee  be  compelled  to  pay 
him  the  balance,  after  deducting  what  was  justly  due  to  the 
petitionee;  also  to  release  to  him  the  remainder  of  said  land, 
not  sold  to  said  Collins  with  said  stone  quarry. 

The  court  heard  the  petition,  and  finding  the  facts  alleged 
to  be  true,  granted  it  upon  the  ground  of  fraud,  that  said 
Baldwin  might  not  take  advantage  of  his  own  wrong,  in  evad- 
ing to  give  said  bond  of  defeasance,  which  he  had  agreed  to 
give. 

The  court  settled  the  account  between  the  parties  and 
ordered  said  Baldwin  to  pay  the  balance,  also  to  release  and  re- 
convey  the  lands  not  disposed  of  with  the  stone  quarry,  to  the 
petitioner. 

Holbrook  v.  Judd. 

A  declaration  that  Is  substantially  good  Is  not  vitiated  by  matters 
of  surplusage. 

Action  of  the  case;  declaring,  that  on  the  5th  of  March, 
A.  D.  1790,  he  took  out  two  writs  of  attachment  against  the 
defendant,  one  on  a  note  for  £60,  and  one  on  book  for  £100, 
both  returnable  to  the  County  Court  on  the  fourth  Tuesday 
of  said  March;  which  were  served  by  attaching  the  defend- 
ant's body ;  that  the  said  Judd  then  having  in  liis  hands  a  note 
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upon  thje  plaintiif  in  favor  of  Joseph  Hallet,  for  £118  ll8. 
York  money,  as  attorney  to  said  Hallet,  applied  to  the  plaintifip 
and  informed  him  that  unless  he  would  take  up  said  attach- 
ments against  him  and  not  have  them  returned  to  court,  he 
would  immediately  attach  him  upon  said  Hallet 's  note;  but 
if  the  plaintiff  would  take  them  up  and  not  return  them  to 
court,  said  Hallet's  note  should  not  be  prosecuted  or  put  in 
suit  until  the  next  winter  after;  to  which  proposal  the  plaintiff 
agreed  and  took  up  said  attachments,  and  caused  them  not  to 
be  returned  to  court;  in  consideration  whereof  the  defendant 
promised  and  agreed  that  said  Hallet's  note  should  not  be  put 
in  suit  until  the  next  winter  after:  Yet  the  plaintiff  says  that 
the  defendant  not  regarding  his  agreement,  prayed  out  a  writ 
of  attachment  on  said  Hallet's  note,  dated  the  1st  day  of  July, 
A.  D.  1790,  and  caused  his  lands  to  be  attached  in  the  state 
of  New  Hampshire,  and  in  November  A.  D.  1790,  recovered 
judgment  against  the  plaintiff  for  £176  York  money,  for 
which  he  took  execution,  and  had  it  satisfied  by  the  plaintiff's 
lands;  and  the  defendant  also  purchased  a  note  of  Ephraim 
Wheeler,  against  the  plaintiff,  for  £30  14s.,  on  which  note  he 
caused  the  plaintiff's  body  to  be  attached,  in  said  New  Hamp- 
shire on  said  Ist  of  July,  and  to  be  imprisoned,  untU  he  turned 
out  all  lus  movable  estate  to  pay  the  defendant's  said  debt  at 
his  own  price.  Plaintiff's  damage  the  sum  of  £200.  The 
defendant  demurred  to  this  declaration. 

The  exceptions  taken  were  —  1st.  Uncertainty  whether  the 
promise  was,  never  to  sue  said  Hallet's  note,  or  not  to  sue  until 
next  winter.  2d.  A  promise  never  to  sue  would  be  unreason- 
able. 3d.  The  consideration  idle  and  insignificant,  being  only 
to  stop  said  attachments  which  might  be  renewed  the  next 
moment.  4th.  That  the  declaration  contained  a  charge  for 
attaching  him  upon  the  Wheeler  note,  which  was  not  within 
the  agreement. 

Judgment  —  That  the  declaration  is  sufficient,  it  contains 
substantially  a  good  consideration;  that  is,  forbearance  and 
stopping  said  suits  by  attachment:  a  clear  and  certain  promise, 
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viz.  that  said  Hallet's  note  should  not  be  put  in  suit  until  the 
then  next  winter;  and  a  breach  by  putting  it  in  suit  on  the 
Ist  of  July  after;  all  the  rest  being  surplusage  might  better 
have  been  omitted,  and  may  well  be  rejected. 

Cogswell  v.  Wheaton. 

An  action  not  appealable,  was  erased  from  the  docket,  after  the 
jury  were  impaneled. 

Action  of  trespass  brought  before  a  justice.  The  defendant 
set  up  title;  and  the  cause  was  removed  to  the  County  Court 
agreeable  to  the  statute. 

In  the  County  Court  the  defendant  changing  plead  not 
guilty;  and  the  cause  was  tried  on  that  issue,  and  appealed  to 
thifl  court,  and  closed  to  the  jury;  this  being  discovered  by  the 
court  upon  reading  the  files,  after  the  jury  were  impaneled^ 
the  cause  was  ordered  to  be  erased  from  the  docket,  as  not 
being  properly  before  this  court.  See  the  case  of  Durkee  v. 
Vamum,  Windham,  March  Term,  A.  D.  1792,  and  the  case 
of  Sweet  V.  Dow,  New  London,  March  Term,  A.  D.  1792. 

Hannah  v.  Wadsworth. 

A  collector,  in  the  sale  of  lands  for  payment  of  continental  taxes^ 
liath  not  right  to  take  advantage  of  the  difference  between 
hard  money  and  state  bills. 

The  consideration  expressed  in  a  deed  is  not  conclusive  upon  the 
grantor  as  to  the  amount  or  the  payment  of  the  purchase  money. 

Action  of  the  case;  declaring,  that  the  defendant  was  col- 
lector of  state  taxes,  etc.  and  had  a  number  of  taxes  against 
the  plaintiff;  that  the  defendant  advertised  and  sold  his  lands 
to  a  greater  amount  than  was  due  for  taxes,  and  the  cost 

To  which  a  special  plea  was  made  in  bar,  and  demurred  to 
by  the  plaintiff,  which  was  heard  and  adjudged  to  be  insuffi- 
cient last  court;  and  now  the  parties  were  heard  in  damages. 

It  appeared  that  there  were  certain  taxes  laid  for  continental 
bills,  and  made  payable  in  state  bills  or  coin,  at  a  discount  of 
one  for  forty;  that  the  collector  sold  the  lands  for  coin  only, 
when  the  difference  between  state  bills  and  coin  was  two  for 
one,  which  made  the  difference  of  £11  10s. 
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The  court  judged  that  the  defendant  ought  not  to  avail 
himself  of  this  advantage;  and  gave  judgment  for  the  plaintiff 
to  recover  that  sum  in  damages.  It  was  adjudged  in  this  case 
that  the  consideration  expressed  in  the  deed,  was  not  abso- 
lutely conclusive  upon  the  grantor,  as  to  the  amount  or  pay- 
ment of  the  purchase  money. 


Seymour  v.  Merrills. 

In  actions  of  defamation,  evidence  of  the  plaintiff's  general  char- 
acter admissible. 

AcnoN  of  defamation.  Issue  to  the  jury.  In  this  case  it 
was  determined,  that  evidence  of  the  general  character  of 
the  plaintiff  respecting  the  crimes  charged,  may  be  given  in 
evidence  by  the  defendant;  but  no  evidence  of  particular 
facts,  except  those  chaiged  by  the  words.  See  Branson  v. 
Lynde,  New  Haven,  January  Term,  A.  D.  1792. 
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Collectors  have  no  authority  to  sell  lands  for  payment  of  taxes,  at 
any  other  time  or  place  than  that  set  in  the  advertisement,  and 
cannot  adjourn  the  vendue  by  letter. 

Aonow  of  trovCT  for  a  pair  of  oxen,  a  cow,  etc.  which  the 
defendant  had  taken  as  collector,  and  sold  for  taxes,  damage 
£25.    Plea —  Not  guilty.    Issue  to  the  jury. 

The  plaintiff  claimed  these  cattle  upon  the  ground,  that 
when  the  defendant  took  and  sold  them,  there  was  nothing  due 
for  taxes,  but  that  they  had  aU  been  paid  by  a  piece  of  land 
which  the  defendant  had  levied  upon,  and  advertised  to  be 
sold  as  the  law  directs;  but  on  the  day  of  sale  the  defendant 
was  so  unwell  that  he  could  not  attend  the  vendue,  he  wrote 
a  letter  and  thereby  adjourned  the  vendue  to  a  future  day, 
and  then  attended  and  sold  said  land  to  one  Pardey. 
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The  question  of  law  upon  which  this  case  turned  was  — 
Whether  this  was  a  valid  sale,  and  whether  the  collector  had 
right  thus  to  adjourn  the  vendue. 

The  jury  found  a  verdict  for  the  plaintiff,  from  which  the 
court  dissented,  and  gave  their  opinion  upon  the  question  of 
law.  The  authority  of  the  collector  is  by  statute,  and  that 
authority  must  be  pursued. 

The  statute  is  —  That  the  collector  shall  distrain  goods  and 
chattels  if  to  be  had,  but  if  no  goods  or  chattels  can  be  found, 
or  shall  be  tendered,  he  shall  attach  the  real  estate  of  such 
person,  if  to  be  found  within  his  precincts,  etc. 

That  when  real  estate  shall  be  taken  as  aforesaid,  the  officer 
taking  the  same  shall  proceed  to  sell  and  dispose  thereof  at 
public  auction,  sufficient  for  payment  of  such  taxes  charged 
against  the  owner,  and  to  satisfy  the  legal  cost  and  fees.  Pro- 
vided nevertheless,  that  the  time  and  place  of  sale  for  pay- 
ment of  such  taxes  shall  be  advertised  by  the  collector,  three 
weeks  in  some  public  newspaper  in  this  state,  at  least  six 
weeks  before  such  sale. 

Here  it  is  expressly  required  that  the  time  and  place  of  sale 
should  be  advertised  three  weeks  in  some  public  newspaper 
in  this  state,  at  least,  six  weeks  before  such  sale;  and  the  col- 
lector cannot  by  letter  or  otherwise  alter  the  time  and  place 
thus  advertised  and  fixed;  nor  will  the  law  validate  a  sale 
made  at  any  other  time  or  place.  This  may  appear  to  be  an 
inconvenience,  but  the  law  has  made  no  provision  to  remedy 
it.  Had  the  collector  attended  and  opened  the  vendue,  and 
no  bidders  appeared,  he  might  doubtless  have  adjourned,  but 
that  was  not  the  case. 

Dyeb  and  Wolcott,  JJ.,  were  of  a  different  opinion.  The 
jury  adhered  to  their  verdict. 

Sebor  and  Sealer  v.  Levi  Eobbins  and  Israel  Porter. 

A  purchaser  of  the  mortgagor  without  notice,  of  the  mortgage  of  a 
part  of  the  mortgaged  premises,  is  quieted,  by  the  mortgagor's 
satisfying  the  mortgage  money  out  of  the  residue  of  the 
premises. 

Petition  in  chancery,  showing  that  Levi  Bobbins  by  deed 
dated  November  1786,  mortgaged  a  piece  of  land  to  Oliver 
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• ' 

Eobbins,  to  secure  a  debt  of  £60;  that  afterwards  said  Levi 
sold  and  conveyed  to  Israel  Porter,  one  acre  and  twenty-six 
rods  of  said  mortgaged  premises  by  an  absolute  deed,  who 
immediately  went  into  possession;  that  in  April  A.  D.  1788 
the  petitioners  recovered  a  judgment  against  said  Levi  and  one 
Stanley,  both  bankrupts,  for  the  sum  of  £268  took  out  execu- 
tion and  levied  it  on  that  part  of  said  mortgaged  premises 
which  was  not  conveyed  to  said  Israel,  and  was  appraised  at 
£280  including  the  incumbrance  of  £67  due  to  Oliver  Eob- 
bias,  which  left  due  on  their  said  execution  £55;  that  since 
said  levy  they  have  paid  said  Oliver  and  taken  a  conveyance  of 
all  his  interest  in  said  mortgaged  premises,  and  pray  that  the 
petitionees  be  compelled  to  pay  them  their  debt  and  what  they 
have  paid  out,  or  be  foreclosed  of  their  equity  of  redemption. 

It  appeared  that  said  Porter  was  a  bona  fide  purchaser  for 
a  valuable  consideration,  without  notice  of  said  mortgage  to 
said  Oliver;  that  the  petitioners  knew  of  said  deed  to  said 
Porter,  when  they  levied  said  execution,  being  bounded  ex- 
pressly upon  the  land. 

Judgment  —  That  the  petitioners  take  nothing  by  their 
petition. 

The  petitioners  by  the  levy  of  their  execution  acquired  all 
the  right  and  interest  Levi  had  in  that  part  of  the  mortgaged 
premises,  levied  upon,  which  amounted  to  £213  more  than  to 
pay  said  Oliver  his  debt,  the  incumbrance  upon  the  whole 
mortgaged  premises;  and  upon  their  paying  Oliver  the  whole 
of  his  debt,  out  of  the  interest  they  had  of  Levi,  it  extinguished 
his  right  to  the  whole  premises  in  equity  —  his  release  there- 
fore, conveyed  nothing  but  a  naked  legal  title,  and  as  the 
mortgage  money  was  paid  out  of  Levi's  estate,  it  ought  to 
inure  equally  for  the  benefit  of  Porter  as  the  petitioners  — 
they  having  a  further  debt  against  Levi,  made  no  difference 
in  this  respect  and  can  be  no  ground  for  a  degree  of  fore- 
closure against  said  Porter  or  his  assigns. 
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M'Leak  and  Wife  v.  Ebbnezer  Barnard,  Execu- 
tor OP  Daniel  Goodwin. 

The  Judge  of  probate  a  good  witness  to  a  will. 

Appeal  from  a  judgment  of  the  Court  of  Probate  In  prov- 
ing and  approving  the  last  will  and  testament  of  said  Daniel 
Goodwin,  for  the  following  reasons  — 

1st.  That  the  testator  at  the  time  of  making  and  executing 
said  last  will  and  testament  was  not  of  sound  disposing  mind 
and  memory. 

2d.  That  the  testator,  at  the  same  time  he  made  and  exe- 
cuted his  will,  first  made  and  executed  a  deed  of  a  part  of  lus 
lands  to  Jonathan  Avery;  who  is  one  of  the  three  subscribing 
witnesses  to  said  will,  which  land  said  Avery  now  holds  and 
claims  by  force  of  said  deed  —  whereby  said  Avery  became 
interested  in  the  sanity  of  the  testator,  which  is  the  point  in 
question,  and  so  said  Avery  was  not  nor  is  a  competent  wit- 
ness to  said  wUl. 

3d.  That  Jonathan  Bull,  Esq.  one  of  the  three  subscribing 
witnesses  to  said  will  was  at  the  time  of  subscribing  his  name 
as  aforesaid  and  still  is  the  judge  of  probate  for  the  district  in 
which  said  testator  lived,  and  to  whom  belonged  the  probate 
of  said  will,  and  so  said  Bull  was  not  nor  is  a  competent  wit- 
ness to  said  will. 

The  appellee  denied  the  truth  of  the  firat  and  second  ex- 
ceptions, and  demurred  to  the  third. 

Upon  a  full  hearing  of  the  evidence  and  the  counsel,  the 
court  found  that  as  to  the  fiist  reason,  said  Daniel  the  testator, 
at  the  time  of  making  and  executing  said  will  was  of  sound 
disposing  mind  and  memory.  Ab  to  the  second  reason,  the 
court  found  that  said  testator  did  not  at  the  same  time  he  made 
and  executed  his  will,  first  make  and  execute  a  deed  to  said 
Jonathan  Avery,  of  a  part  of  his  lands,  etc.  as  the  appellants 
in  their  reason  have  alleged.  And  as  to  the  third  reason,  the 
court  were  of  opinion  that  it  was  insufficient,  and  thereupon 
affirmed  the  judgment  of  the  Court  of  Probate. 
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Remington  v.  Remington. 

A  lease  to  a  man  during  his  life  and  the  life  of  his  wife,  if  he 
should  marry,  vests  no  interest  in  the  wife. 

Action  of  ejectment  to  recover  possession  of  a  certain  fann 
described  in  the  declaration,  declaring  that  oni  the  26th  of 
March  A.  D.  1771,  Thomas  Remington  being  well  seized  of 
said  premises,  leased  the  same  to  Daniel  Bemington^  in  the 
words  and  manner  following,  viz.  Thomas  Remington,  for  the 
consideration  that  my  father  Daniel  Remington  hath  this  day 
made  and  executed  to  me  a  deed  of  his  farm  on  which  he  now 
lives,  for  his  support  and  maintenance  during  his  natural  life, 
and  the  life  of  his  wife  (in  case  he  should  marry.)  I  do  hereby 
remise,  lease  and  to  farm  let  unto  him  the  said  Daniel,  the 
farm  on  which  he  now  lives,  bounding,  etc.  to  use,  occupy  and 
improve,  according  to  the  rules  of  good  husbandry,  for  and 
during  the  term  of  his  natural  life  and  the  life  of  his  wife,  if 
he  should  marry,  etc.  Said  Daniel  entered  and  possessed  by 
force  of  said  lease,  and  on  the  11th  of  August  A,  D.  1774 
married  the  plaintiff,  and  on  the  12th  of  May  A.  D.  3790 
said  Daniel  died,  and  thereupon  the  plaintiff  became  seized  by 
force  of  said  lease  of  said  premises,  for  the  term  of  her  natural 
life,  and  that  the  defendant  afterwards,  viz.  on  the  12th  of 
August  A.  D.  1790  entered  and  disseized  her,  etc. 

Plea  in  bar  —  That  after  said  marriage  took  place  the  plain- 
tiff eloped  from  the  said  Daniel,  and  by  the  aid  of  an  arbitra- 
tion they  agreed  upon  the  terms  of  living  separate;  that  at 
and  for  thirteen  years  before  said  Daniel's  death,  she  lived 
separate  from  him,  in  which  time  he  disposed  of  idl  his  right 
in  said  letten  premises  to  the  defendant,  and  that  the  defend- 
ant had  purchased  of  the  heirs  of  said  Thomas,  who  were  also 
deceased,  all  their  reversionary  right  to  said  premises.  To  this 
plea  a  demurrer  was  given. 

Judgment  —  That  the  plea  in  bar  is  sufficient. 

The  question  of  law  which  arises  in  this  case,  is,  upon  the 
construction  of  the  words  in  the  lease  from  Thomas  to  Daniel, 
viz.  I  do  remise,  lease,  etc.  unto  said  Daniel,  for  and  during 
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the  term  of  his  natural  life,  and  the  life  of  his  wife,  if  he 
should  many. 

Here  is  no  interest  granted  to  the  wife,  and  if  the  words 
which  are  inserted  in  the  lease,  and  the  life  of  his  wife  if  he 
should  marry,  have  any  operation,  it  would  be  to  lengthen  the 
term  beyond  his  own  life,  in  case  his  wife  survived  him;  and 
the  interest  would  vest  in  his  heirs,  during  her  life,  so  that 
she  can  have  no  right,  except  it  be  of  dower  by  force  of  the 
statute. 

Othkiel  Williams,  Administbator  of  Othniel  Williams, 
Deceased,  v.  Rebecca  Belden,  Administratbix  on  thb 
Estate  of  John  Belden,  Deceased. 

Creditors  or  their  representatives,  being  out  of  the  state,  at  the 
time  of  publishing  an  order  of  probate  limiting  the  time  for 
creditors  to  exhibit  their  claims  against  a  deceased  person's 
estate,  have  two  years  to  exhibit  their  claims  in. 

Action  on  note;  declaring,  that  John  Belden  deceased,  in 
and  by  a  certain  note,  dated  the  19th  of  April  A,  D.  1782, 
promised  the  said  Othniel  deceased,  to  pay  to  him  the  sum  of 
£14  7s.  Id.  upon  demand,  with  the  lawful  interest,  which 
neither  the  said  John  nor  the  defendant  have  ever  performed^ 
etc. 

Plea  in  bar  — That  on  the  9th  of  November  1790,  the 
Court  of  Probate  made  an  order  that  six  months  be  allowed 
to  the  creditors  of  said  John  to  bring  in  their  claims  against 
said  estate  from  the  time  of  publishing  said  order  in  the  news- 
paper; and  that  said  order  was  duly  published  on  the  15th  of 
November  aforesaid,  and  that  said  claim  was  not  exhibited  to 
the  defendant  until  long  after  the  expiration  of  said  six  months 
from  the  publication  of  said  order,  and  by  the  statute  entitled, 
etc.  the  plaintiff  was  barred  of  any  recovery  on  said  note. 

The  plaintiff  admitting  said  order  and  the  publication 
thereof  replied  —  That  he  ought  not  to  be  barred;  for  that 
Hannah  Williams  was  appointed  sole  executrix  of  the  last  will 
and  testament  of  said  Othniel  deceased;  that  when  said  order 
was  made  and  published  she  was  sick  and  incapable  of  ex- 
hibiting said  note  or  of  procuring  any  person  to  do  it  for  her, 
and  so  continued  until  her  death,  which  happened  in  about 
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one  month  after  publishing  said  order;  that  the  defendant  well 
knew  of  said  note  as  a  subsisting  debt  against  said  John's 
estate;  within  said  term  of  six  months;  that  the  plaintiff  at  the 
time  of  making  and  publishing  said  order  was  out  of  this  state 
over  sea,  residing  and  dwelling  in  the  island  of  Guadaloupe, 
where  he  continued  to  reside  until  after  the  expiration  of  said 
six  months;  that  in  the  summer  of  A.  D.  1791  he  returned 
from  over  sea  into  this  state^  and  beiag  next  of  kin  to  said 
Othniel  deceased,  did  soon  after  his  return  aforesaid,  viz.  on 
the  10th  of  September  1791  take  letters  of  administration 
upon  the  estate  of  said  Othniel  with  the  will  annexed,  and 
within  six  months  after  his  return  into  this  state,  he  exhibited 
said  note  to  the  defendant,  said  John  having  left  a  plentiful 
estate  to  pay  this  and  all  his  other  debts,  and  no  distribution 
had  then  been  made  among  his  heirs. 

The  defendant  rejoined,  traversing  her  having  knowledge 
of  said  note  as  a  subsistiag  debt  within  said  sik  months.  The 
plaintiff  demurred. 

By  the  Cotjet.  The  rejoinder  of  the  defendant  is  insuffi- 
cient. 

The  statute,  provides  that  any  persons  not  being  inhabitants 
in  this  state,  shall  have  liberty  to  exhibit  their  claims  against 
any  estate  that  shall  not  be  represented  insolvent,  at  any  time 
within  two  years  after  publication  of  notice  to  the  creditors, 
and  shall  be  entitled  to  payment  out  of  the  clear  estate  that 
shall  remain  after  payment  of  those  claims  that  were  exhibited 
within  the  time  limited,  and  the  plaintiff  is  within  the  reason 
of  the  proviso  in  the  statute. 

This  judgment  was  affirmed  upon  a  writ  of  error  in  the 
Supreme  Court  of  Errors. 
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Bacon   v.    Childs   et  al..    Selectmen  of  the    Town  of 

Woodstock. 

A  decree  in  chancery  must  find  the  facts  directly  and  positively. 

Ebbob  to  reverse  a  judgment  of  the  County  Court,  on  a 
petition  of  said  selectmen  against  said  Bacon;  showing  that 
his  mother,  Sarah  Bacon,  had  become  poor  and  impotent;  that 
they  had  expended  £15  in  her  support,  and  that  she  was  likely 
to  be  further  chargeable  to  said  town;  and  that  said  Ephraim 
Bacon  was  of  ability  to  pay  said  £15  and  to  provide  for  the 
future  support  of  his  said  mother  —  praying  that  he  might  be 
compelled  to  pay  said  £15  and  provide  for  her  future  support. 

Upon  which  petition  the  County  Court  passed  the  following 
judgment. —  This  court  having  heard  the  evidence,  etc.  and 
considered  thereof  do  find  the  facts  in  said  petition  so  well 
proved,  that  it  is  decreed  and  ordered  that  said  Ephraim  pay 
said  £15  and  provide  for  the  support  of  his  said  mother. 

Error  assigned  —  That  the  court  had  not  found  the  issue 
nor  any  facts  whatever,  whereon  to  found,  a  decree  or  judg- 
ment. 

Judgment  —  Manifest  error  for  the  reason  assigned  in  error. 

Humes  v.  Day. 

A  witness  discharged  of  his  Interest  ought  to  be  admitted.     The 
issue  put  must  be  answered  directly. 

Ebbob  to  reverse  a  judgment  of  a  justice  in  an  action 
brought  by  said  Day  against  Humes,  upon  a  note  of  hand, 
dated  the  17th  of  February  A.  D.  1789,  for  £1  28.,  payable 
on  demand  with  interest. 

Plea  —  Full  payment  before  the  date  and  service  of  the 
plaintiff's  writ,  on  which  the  parties  were  at  issue. 

To  prove  said  payment  the  defendant  offered  one  Israel 
Bates  as  a  witness.  The  plaintiff  objected,  that  said  Bates 
sometime  before  had  promised  and  engaged  to  indemnify  the 
defendant  against  said  note  and  all  cost  and  damage  he  might 
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sufltaiii  thereon.  Upon  whicli  two  discharges  were  produced 
from  said  Humes  to  said  Bates,  dated  subsequent  to  said  un- 
dertaMng,  discharging  said  witness  from  all  demands  generally 
and  particularly  from  his  agreement  to  indemnify  him  on 
account  of  said  note;  yet  said  justice  refused  to  admit  said 
Bates  as  a  witness  —  upon  which  the  defendant  filed  his  bill 
of  exceptions,  stating  the  above  facts  which  were  allowed  by 
the  justice.  And  said  justice  proceeded  and  gave  judgment 
—  That  he  was  of  opinion  that  the  matter  alleged  in  the  de- 
fendant's plea  in  bar,  is  not  sufficiently  proved  and  that  the 
plaintiff  recover,  etc. 

Errors  assigned —  1st.  That  said  justice  ought  to  have  ad- 
mitted said  Bates  a  witness.  2d.  That  said  justice  had  not 
found  the  issue  one  way  or  the  other. 

Judgment  —  Manifest  error  for  both  causes  assigned  in 
error. 

Fitch  v.  Beoomfield. 

Chancery  wlU  not  interpose  where  the  party  has  adequate  remedy 

at  law. 

• 

PBTniow  in  chancery,  showing  that  in  November  1778,  he 
was  indebted  to  said  Broomfleld  by  note  £100  which  was  upon 
interest;  that  on  the  24th  of  July  A.  D.  1777  he  paid  to 
Joseph  Trumbull,  Esq.  who  was  then  attorney  to  said  Henry 
Broomfleld  and  who  had  said  note  to  collect  £120,  and  took 
his  receipt  therefor,  as  follows;  Keceived  July  24:th  1777  of 
Eleazer  Fitch  £120  lawful  money,  which  I  promise  to  pay  to 
Henry  Broomfleld  on  account  of  said  Fitch's  note  to  him  for 
£100  given  in  A.  D.  1773.  Joseph  Trumbull.  That  in  A.  D. 
1789  the  petitioner  removed  to  St.  Johns  in  Canada,  said 
TrumbuU  being  dead  and  insolvent;  that  said  Broomfleld 
brought  forward  an  action  upon  said  note  against  the  peti- 
tioner, by  attaching  his  property,  and  in  August  A.  D.  1791 
recovered  judgment  by  default,  for  the  whole  sum  of  said 
note,  and  has  had  the  same  paid  and  satisfled  by  the  petitioner's 
lands  —  praying  that  said  Broomfleld  be  decreed  to  repay  said 
£120  and  interest,  or  to  return  so  much  of  said  land  appraised 
off  in  payment  of  said  debt. 
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Plea  in  abatement  —  That  the  petitioner's  remedy  waa  at 
law. 

Judgment  —  Plea  sufficient.  If  the  receipt  is  to  be  con- 
sidered as  Broomfield's,  it  will  apply  at  law  and  whether  it  is 
80  to  be  considered  or  not,  is  determinable  at  law,  if  it  is  not  to 
be  considered  as  Broomfield's  receipt  at  law,  then  it  caanot  be 
applied  to  said  note  in  chancery  any  more  than  at  law. 

Gbeenleaf  v.  Sabin,  Administbatob  of  Welles. 

Expenses  incurred  subsequent  to  the  decease  of  the  person  not 
subject  to  the  consideration  of  eommissianers. 

Appeal  from  the  judgment  of  the  Court  of  Probate  in  ac- 
cepting the  report  of  commissioners  on  the  insolvent  estate  of 
said  Welles. 

Reasons  for  the  appeal  —  That  said  report  contained  a  sum 
of  about  £300  exhibited  by  said  administrators  and  allowed 
by  said  commissioners,  for  providing  and  supporting  the 
children  of  said  Welles  since  his  decease. 

Plea  in  abatement  of  the  appeal  —  That  the  allowance  of 
commissioners  in  such  cases  is  final,  from  which  no  appeal 
lies. 

Judgment  —  Plea  in  abatement  insufficient,  and  the  judg- 
ment of  the  Court  of  Probate  disaffirmed.  See  Staniford  v. 
Hide,  adjudged  at  Tolland  Februaiy  Term  1792.  The  com- 
missioners have  to  do  only  with  the  debts  due  from  the  de- 
ceased; charges  which  have  been  incurred  subsequent  to  the 
death  of  the  intestate  are  to  be  exhibited  and  allowed  by  the 
judge  of  probate. 

Obane  v.  Hanks. 
A  court  of  chancery  will  open  the    foreclosure,  where  it  appears 
the  mortgagor  meant  to  perform,  and  by  mistake  or  accident 
was  prevented. 

Petition  in  chancery,  showing  that  the  Superior  Court  in 
March  A.  D.  1791,  passed  a  decree  that  upon  the  petitioner's 
paying  said  Hanks  £268  3s.  6d.  lawful  money,  by  the  Ist  of 
March  A.  D.  1792,  said  Hanks  should  reconvey  to  the  peti- 
tioner, certain  mortgaged  premises,  under  a  penalty;  that  on 
the  4th  of  May  A.  D.  1791,  he  procured  the  money  and 
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offered  and  tendered  it  to  said  Hanks,  as  he  verily  supposed, 
and  said  Hanks  agreed  to  accept  it  and  to  meet  him  in  the 
afternoon  of  said  day  at  the  house  of  Constant  Southworth, 
Esq.  and  give  a  deed  and  take  the  money;  that  said  Hanks 
did  not  meet  him  at  said  Southworth's  that  afternoon,  al* 
though  the  petitioner  waited  there  the  whole  of  said  afternoon, 
but  had  ever  since  artfully  avoided  the  petitioner  and  evaded 
receiving  said  money  or  giving  said  deed;  and  the  petitioner 
relying  on  said  tender  to  be  good  and  valid  brought  his  scire 
facias  against  said  Hanks,  to  recover  said  penalty;  but  by 
reason  of  some  legal  defect  in  the  manner  of  making  said 
tender,  the  court  could  not  enforce  the  penalty  —  praying  that 
said  decree  of  foreclosure  might  be  opened  and  he  have  a 
further  time  to  pay  said  money  and  redeem  said  estate. 

Plea  in  abatement  —  That  the  petition  did  not  contain  suffi- 
cient reasons  for  opening  said  decree  of  foreclosure. 

Judgment  —  That  the  plea  in  abatement  is  insufficient;  and 
in  March  A.  D.  1793,  the  court  heard  the  petition  on  the 
merits  and  opened  the  foreclosure,  and  gave  a  further  day  to 
pay  the  money  and  redeem.  See  Doty  v.  Whittlesey,  Litch- 
field, August  Term,  1791. 

AiNswoBTH  V.  Peabody. 

The  bail  is  exonerated  by  a  Judgment  In  favor  of  his  principal, 
although  upon  a  new  trial  judgment  is  against  him. 

SoiBB  Facias  on  a  bond  given  for  the  appeal  of  a  cause. 
The  appellant  recovered  in  said  cause  —  afterwards  a  new 
trial  was  granted,  and  final  judgment  was  rendered  in  favor  of 
the  appellee —  who  now  brought  this  scire  facias  against  the 
bail. 

The  question  of  law  was  —  Whether  the  bondsman  was 
not  exonerated  by  the  first  judgment  in  favor  of  the  appellant. 
Had  the  judgment  been  set  aside  by  a  writ  of  error  the  bail 
would  not  be  subjected.  This  was  decided  in  the  case  of 
Butler  V.  Bissel  at  New  London,  September  Term,  1786  — 
on  a  scire  facias  against  the  special  bail.  And  the  courts 
have  considered  a  judgment  set  aside  by  granting  of  a  new 
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trial,  as  having  the  saine  effect  in  respect  to  the  bail  as  a  judg- 
ment reversed  upon  a  writ  of  error.  See  Fleming,  Elxecutor 
of  M'Donald,  v.  Sheriff  Lord,  Litchfield,  August  Term,  1790. 
The  plaintiff  finding  the  opinion  of  the  court  against  him, 
withdrew  the  action. 
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RoGEBS  V.  Henry. 
Assumpsit  will  not  lie  for  a  sum  a  person  is  doomed  to  pay. 

Ebbob  to  reverse  a  judgment  of  a  justice  in  an  action 
brought  by  Henry  v.  Rogers;  declaring,  that  he  was  head  of  a 
class  for  raising  recruits  in  A.  D.  1781,  to  which  the  defend- 
ant belonged;  that  the  defendant  was  assessed  twenty-two 
shillings  eight  pence  by  said  class  as  his  proportion  to  pay; 
that  the  defendant  never  paid  said  sum,  and  the  plaintiff  paid 
it  for  him;  that  in  April  1792,  upon  application  of  the  plain- 
tiff to  the  selectmen,  pursuant  to  the  existing  law  in  A.  D. 
1781,  they  doomed  the  defendant  to  pay  forty  shillings  for 
his  neglect;  which  the  defendant  thereupon  became  liable  to 
pay,  and  in  consideration  thereof  assumed  and  promised  to 
pay  said  forty  shillings,  etc. 

Plea  in  bar  —  That  by  the  law  then  existing,  the  sum 
which  the  defendant  was  doomed  to  pay,  was  to  be  collected 
by  warrant,  and  not  otherwise.     Demurrer. 

Judgment  of  the  justice  —  That  the  plea  was  insufficient^ 
and  for  the  plaintiff  to  recover. 

Common  errors  assigned. 

Judgment  —  Manifest  error;  for  that  assumpsit  doth  not 
lie  for  the  sum  the  defendant  was  doomed  to  pay,  any  more 
than  for  a  sum  judgment  was  rendered  for,  the  law  provides 
a  remedy  in  one  case  as  well  as  the  other. 
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Allen  >•  Roobks. 
The  pending  of  an  action  on  book,  no  bar  to  the  defendant's  suing 
the  plaintiff  on  book. 

Ebbob  to  reverse  a  judgment  of  a  justice  in  an  action  of 
book-debt  Rogera  v.  Allen. 

To  which  the  defendant  plead  in  bar  —  That  having  prayed 
oyer  of  the  plaintiff's  book;  all  the  articles  charged  therein 
were  delivered  more  than  six  yeara  before  the  date  and  im- 
petration  of  the  plaintiff's  writ,  and  by  the  statute  in  addition 
to  an  act  concerning  book-debts  the  plaintiff  was  barred  of  any 
recovery. 

The  plaintiff  replied  —  That  the  said  Allen  brought  his 
action  against  him  on  book,  per  writ  dated  the  30th  of  April, 
A.  D.  1792,  to  be  answered  on  the  7th  of  May  then  next, 
to  which  said  Rogers  plead  that  he  owed  the  said  Allen  nothing 
by  book,  but  that  the  plaintiff  was  in  arrear  in  debt  to  the 
defendant;  which  cause  was  adjourned  to  the  19th  of  said 
May,  when  on  trial  the  plaintiff  found  that  he  owed  the  de- 
fendant, and  withdrew  said  action;  by  which  means  the  plain- 
tiff was  prevented  suing  for  his  debt.      Demurrer. 

Judgment  —  That  the  reply  of  the  plaintiff  is  sufficient, 
and  that  he  recover. 

Error  assigned  —  That  said  reply  ought  to  have  been  ad- 
judged insufficient. 

Judgment  —  Manifest  error;  for  said  Allen's  action  was 
no  bar  to  Rogers's  suing  for  his  debt;  and  the  statute  is 
peremptory  unless  the  debt  is  sued  for  within  the  time  limited, 
and  said  Allen's  action  did  not  put  said  Rogers's  book  in  suit, 
although  he  might  have  recovered  in  that  action  the  balance 
which  was  due  to  him. 

Bandal  v.  Woodbridge  bt  ux.  and  Rodman  et  ux. 

Persons  who  have  lately  resided  in  this  state  are  to  be  served  with 
a  copy  of  the  process  left  at  their  last  usual  place  of  abode. 

Action  of  partition;  in  which  the  defendants  were  de- 
scribed as  belonging  out  of  this  state;  service  returned,  was 
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by  leaving  copies  with.  Roger  Gri^wold,  Esq.  attorney  to  said 
Woodbridge  and  wife  and  to  said  Rodman  and  wife. 

Plea  in  abatement  —  That  within  three  years  last  passed, 
the  defendants  were  all  inhabitants  of  this  state,  and  no  copies 
had  been  left  in  service  at  their  or  either  of  their  last  usual 
places  of  abode.  2d.  That  said  Griswold  is  not,  nor  was 
attorney  to  said  Rodman  and  wife,  at  the  time  said  copy  was 
left  with  him  in  service;  without  that,  that  be  was  and  is 
attorney  to  said  Rodman  and  wife.     Demurrer  to  the  plea. 

Judgment  —  Plea  sufficient;  for  that  said  Rodman  and 
wife  have  had  neither  legal  nor  actual  notice  of  this  suit. 

MOTT  V.    GODDARD. 

In  an  action  for  entering  the  house  and  debauching  the  plaintiff's 
daughter,  the  daughter  admitted  as  a  witness. 

Action  for  breaking  and  entering  his  house,  and  begetting 
his  daughter  with  child.  Plea  —  Not  guilty.  Issue  to  the 
jury. 

The  daughter  was  offered  as  a  witness,  and  objected  to; 
that  she  had  a  suit  depending  for  the  maintenance  of  said 
child;  also  an  action  for  a  breach  of  promise  to  marry  her. 

By  the  Court.  She  is  admissible  from  the  necessity  of  the 
case,  and  upon  the  ground  of  former  precedents  from  books, 
and  in  this  state.  The  court  also  admitted  evidence  to  prove 
her  being  familiar  with  other  men  about  the  same  time,  to 
lessen  the  damages.     This  action'  was  withdrawn. 

Rogers  et  al.,  Two  of  the  Executors  of  James  Rogers, 
V.  Moor,  a  Coexecutor. 

A  court  of  clianeery  will  not  interpose  between  co-executors,  unless 
it  appears  to  be  absolutely  necessary  for  the  purposes  of  justice. 
A  petition  may  be  amended  upon  payment  of  cost 

Petition  in  chancery;  showing,  that  said  James  Rogers,  on 
the  25th  of  February  A.  D.  1790,  let  his  farm,  stock  and  farm- 
ing utensils  to  said  Moor  for  the  term  of  one  year;  that  he 
made  his  Avill  and  appointed  the  petitioners  and  the  petitionee 
his  executors,  and  soon  after  died,  and  before  said  term  was 
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expired;  that  he  owed  large  debts,  more  than  his  personal 
estate  would  pay,  without  the  stock  let  to  said  Moor,  for  which 
debts  the  petitioners  were  liable,  and  said  Moor,  notwith- 
standing his  term  had  expired,  refused  to  deliver  up  said  stock 
and  farming  utensils,  which  belonged  to  said  James's  estate, 
or  to  accoimt  for  them;  praying  that  he  might  be  compelled  to 
deliver  them  up  to  the  petitioners. 

Plea  in  abatement  —  That  said  petition  was  complicated 
and  joined  matters  which  could  not  be  joined.  2d.  That  it 
was  insufficient. 

Judgment  —  Plea  in  abatement  sufficient;  for  there  is  no 
averment  that  the  petitioners  have  paid  the  debts,  or  have 
any  judgment  against  them;  or  but  that  the  respondent  is  as 
liable,  and  as  able  to  pay  the  debts  as  they  are. 

The  petitioners  moved  to  amend  the  petition  and  supply 
the  necessary  averments,  which  was  allo'wed  on  payment  of 
cost. 

BoABDMAN  &  Brewster  v.  Stewart. 
A  creditor  to  an  absconding  debtor  may  not  Join  several  agents, 

factors  and  debtors  in  one  scire  facias. 
A  Judgment  must  be  on  plea,  default  or  nihil  dicit. 

Ebeob  to  reverse  a  judgment  of  the  County  Court  on  a 
scire  facidSy  brought  by  said  Stewart  v.  David  Boardman 
and  Jonathan  Brewster;  declaring,  that  he  brought  an  action 
against  Jonathan  Boardman,  an  absent  absconding  debtor,  and 
left  copies  with  said  David  and  said  Brewster,  agents,  factors, 
attorneys,  and  debtors  to  said  Jonathan  Boardman;  that  he 
recovered  judgment  against  said  Jonathan  Boardman,  took 
out  execution  which  had  been  returned  non  est  inventus; 
and  that  said  David  and  said  Brewster,  were  agents,  factors, 
etc  and  had  the  effects  of  said  Jonathan  in  their  hands,  when 
said  copies  were  left  as  aforesaid;  praying  for  remedy  against 
them,  etc. 

Said  David  plead  —  That  he  never  was  agent,  factor,  at- 
torney, or  debtor  to  said  Jonathan  Boardman,  nor  had  any 
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of  his  effects  in  his  hands;  on  which  plea  the  plaintiff  joined 
issue,  and  the  court  found  that  he  was  agent,  factor,  attorney 
and  debtor  to  said  Jonathan  Boardman,  and  gave  judgment 
for  the  plaintiff  to  recover;  and  judgment  was  entered  against 
said  Brewster  without  any  plea  or  default,  and  not  upon  nihU 
dicit. 

Common  errors  assigned. 

Judgment — Manifest  error.  Two  men  or  more  may  be 
agents,  factors,  attorneys,  and  debtors  to  another,  jointly  or 
separately;  if  separately,  they  may  all  be  copied,  but  not 
joined  in  one  scire  facias. 

In  this  case  it  doth  not  appear  that  they  were  joint  agents, 
attorneys,  or  debtors;  the  judgment  may  therefore  operate 
veiy  injuriously,  unless  the  court  make  up  several  judgments 
upon  one  scire  facias.  Further  it  doth  not  appear  that 
judgment  was  rendered  against  said  Brewster,  in  any  legal 
way  or  manner. 

Wight  v.  Geer. 

A  note  executed  on  Sabbath  day  is  void. 

EssoB  to  reverse  a  judgment  of  the  County  Court,  in  an 
action  upon  a  note  for  £15  payable  on  demand  with  interest^ 
dated  the  15th  day  of  June,  A.  D.  1788. 

Plea  in  bar  —  That  said  note  was  made  and  executed  and 
delivered  on  the  15th  day  of  June,  A.  D.  1788,  at  noon,  which 
was  Sabbath  or  Lord's  day,  and  void. 

Plaintiff  replied  —  That  the  defendant  was  a  justice  of  the 
peace,  and  ought  not  to  take  advantage  of  his  own  wrong, 
and  that  he  ought  not  to  be  barred,  without  that,  that  said 
note  was  executed  and  delivered  on  the  Sabbath  or  Lord's 
day,  at  noon.  Issue  to  the  jury;  who  found  that  said  note 
was  executed,  etc.  on  Sabbath  or  Lord's  day  at  noon,  and  that 
the  defendant  recover  his  cost. 

Motion  in  arrest — That  the  issue  was  immaterial. 

The  court  determined  the  motion  to  be  insufficient,  and 
gave  judgment  for  the  defendant  to  recover  his  cost. 
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Error  assigned  —  That  said  motion  ought  to  have  been 
adjudged  sufficient. 

Judgment  of  the  County  Court  affirmed.  It  being  against 
the  lawy  to  execute  notes  on  the  Lord's  day. 

Lord  v.  Strong  et  ux. 

One  copy  left  in  service  at  the  house,  good  service  for  both  a  man 
and  his  wife  on  a  petition. 

Petition  in  chancery.  Plea  in  abatement  —  That  said 
petition  had  been  no  otherwise  served  on  the  said  Strong  and 
wife,  than  by  leaving  one  copy  of  said  petition  in  service  at 
their  usual  place  of  abode,  whereas  two  copies  ought  to  have 
been  left  in  service.     Demurrer  to  the  plea. 

Judgment  —  Plea  in  abatement  insufficient. 

Aysrs  v.  Tillotson,  and  the  Society  op  Chesterfield. 

Unless  there  is  a  certificate  that  the  duty  is  paid  on  the  appeal  of  an 
action,  the  appeal  wiU  not  lie. 

Error  to  reverse  a  judgment  of  the  County  Court  in  aa 
action  on  book,  brought  by  said  Ayers  v.  TiUotson  et  al.  before 
a  justice  of  the  peace,  demanding  £4. 

The  defendants  plead  —  That  having  prayed  oyer  of  the 
plaintiff's  book,  it  consisted  of  the  following  charges,  viz. 
The  Society  of  Chesterfield,  Dr.  to  keeping  school  two  months 
at  forty-five  shillings  per  month,  £4  lOs.;  and  that  a  part 
of  said  Chesterfield  society  described  by  certain  lines  and 
bounds,  was  by  act  of  assembly,  in  A.  D.  1769,  incorporated 
into  a  school  district  by  themselves,  and  had  no  right  to  vote 
with  said  Chesterfield  society,  respecting  matters  which  con- 
cern schools  and  schooling,  and  were  not  liable  to  pay. 

Plaintiff  replied  —  That  subsequent  to  the  aforesaid  act, 
in  A.  D.  1769,  said  school  district  had  by  act  of  assembly 
been  incorporated  with  said  Chesterfield  society  for  school 
and  for  all  other  society  purposes,  without  exception,  and 
had  right  to  vote  with  them,  and  was  liable  for  the  debts 
of  said  society  equally  as  any  other  part.  The  defendants 
demurred  to  the  reply. 
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The  justice  judged  the  reply  to  be  suffident.  The  de- 
fendants appealed  to  the  County  Court;  but  there  was  no 
certificate  that  the  duty  had  been  paid  on  the  appeal. 

The  County  Court  gave  judgment  —  That  the  plaintiff's 
reply  was  insufficient,  and  for  the  defendants  to  recover 
their  cost. 

Errors  assigned — 1st.  That  there  was  no  certificate  that 
the  duty  was  paid  on  the  appeal.  2d.  That  the  reply  of  the 
plaintiff  was  sufficient. 

Judgment  —  That  there  ia  manifest  error  in  both  points 
assigned  for  error;  for  unless  the  duty  is  certified  the  appeal 
cannot  be  sustained. 

Rogers  v.  Executors  of  James  Eogers,  Deceased. 

Appeal  from  a  judgment  of  the  Court  of  Probate  to  the  next 
Superior  Ooiirt  good.  No  duty  is  required  upon  an  appeal  from 
probate. 

Appeal  from  the  judgment  of  the  Court  of  Probate  given 
on  the  10th  day  of  July,  A.  D.  179  ;  for  allowing  in  the 
executor's  account  a  charge  for  a  note,  which,  was  given  by 
James  Eogere,  the  son  to  said  deceased,  for  £163  18s.  3d.; 
and  which  for  reasons,  the  executors  had  delivered  up  to 
said  James,  and  charged  it  in  account  against  the  estate. 

Plea  in  abatement  —  That  said  judgment  was  rendered  on 
the  10th  of  July,  and  all  parties  were  present,  and  no  appeal 
was  taken  until  the  10th.  of  September  next  after.  2d.  That 
no  duty  had  been  paid  on  said  appeal. 

Judgment  —  Plea  in  abatement  insufficient.  Appeals 
from  the  Court  of  Probate  are  to  be  taken  to  the  next  Superior 
Court,  where  the  parties  are  of  age,  and  were  or  might  have 
been  present  at  said  Court  of  Probate.  On  which  appeals 
no  duty  is  required  by  law  to  be  paid. 

Hough  v.  Tracy. 

A  party  allowed  to  alter  his  plea  after  the  case  was  argued  on  a 
demurrer  and  delivered  up  to  the  court  for  judgment. 

Action  of  assumpsit.  Plea  —  That  the  defendant  did  not 
assume  and  promise  witliin  three  years  before  the  date  and 
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impetration  of  the  plaintiff's  writ,  nor  was  there  any  note  or 
memorandum  thereof  made  in  writing  signed  by  him  or  any 
other  person  in  his  behalf.  To  this  plea  a  demurrer  was 
given. 

After  the  demurrer  was  argued,  and  the  cause  delivered 
to  the  court,  the  defendant  moved  for  liberty  to  alter  his  plea 
and  plead  generally,  that  he  did  not  assume  and  promise, 
which  was  granted. 

Lawrence  v.  Gardner. 

A  minor's  agreeing  to  pay  a  note  after  he  is  of  full  age,  which 
was  given  by  him  when  under  age,  will  support  the  action. 

The  moral  fitness  and  Justice  of  a  thing  is  a  good  consideration  of  a 
promise  to  perform  it. 

Action  on  a  note  for  £20  14s.  upon  interest,  dated  the 
24th  of  April  A.  D.  1772. 

The  defendant  plead  in  bar  —  That  at  the  time  of  making 
and  executing  said  note  he  was  a  minor  under  the  age  of 
twenty-one  years. 

The  plaintiff  replied  —  That  on  the       day  of  after 

the  defendant  had  arrived  to  full  age  he  acknowledged  the 
justice  of  said  debt  for  which  said  note  was  given,  and  in  con- 
sideration thereof  engaged  and  promised  that  ho  would  pay 
said  note,  if  the  plaintiff  would  forbear  to  sue  him.  To  this 
reply  a  demurrer  was  given. 

Judgment  —  That  the  reply  of  the  plaintiff  is  sufficient. 

By  our  statute  no  person  under  the  government  of  a  parent, 
guardian  or  master  shall  be  capable  of  making  any  contract 
or  bargain  which  in  the  law  shall  be  accounted  valid,  unless 
such  person  be  authorized  or  allowed  so  to  contract  or  bar- 
gain, by  his  or  her  parent,  guardian  or  master;  in  which  case 
such  parent,  guardian  or  master  shall  be  bound  thereby.  In 
this  case  it  is  not  alleged  that  the  defendant  at  the  time  of 
giving  said  note,  was  under  the  government  of  any  parent, 
guardian  or  master;  but  only  that  he  was  a  minor  under  the 
age  of  twenty-one  years.  The  contracts  of  minors  are  not 
void,  but  are  only  voidable  at  their  option,  when  they  come 
of  full  age.       The  moral  fitnees,  rectitude  and  justice  of  a 
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thing  ifi  a  good  consideration  of  a  promise  to  perform  that 
thing.  Here  the  defendant  when  he  had  arrived  to  full  age, 
axjknowledged  the  justice  of  the  debt,  for  which  the  note  was 
given,  assented  to  its  validity,  and  promised  to  pay  it. 

Man  WARING  V.  Dishon. 

A  purchaser  under  an  administrator  who  sella  under  an  aot  of 
assembly  for  payment  of  the  debts  of  the  deceased,  shall  prevail 
against  a  voluntary  deed  given  In  the  lifetime  of  the  deceased. 

Action  of  ejectment  for  a  piece  of  land.  Plea  —  No 
wrong  or  disseisin.     Issue  to  the  juiy. 

The  plaiatiflf  claimed  the  land  in  question,  by  force  of  a 
deed  dated  the  9th  of  November  A.  D.  1739,  from  his  father 
Eichard  Manwaring  to  his  son  Richard,  in  consideration  of 
love  and  good  will  towards  his  said  son;  in  which  he  gave 
and  granted  the  demanded  premises  with  other  lands  unto 
his  son  Eichard  and  to  the  heirs  male  of  his  body  lawfully 
begotten,  and  so  in  the  line  of  his  heir  male  lawfully  be- 
gotten unto  the  end  of  five  generations.  And  in  case  of 
failure  of  issue  male  of  his  said  son  Richard,  then  to  revert 
to  his  son  Asa,  and  to  the  heir  male  of  his  body  lawfully  be- 
gotten in  Uke  manner;  and  in  case  of  failure  of  issue  male  of 
said  son  Asa,  to  revert  to  his  son  Henry  and  to  the  heir  male 
of  his  body  lawfully  begotten  in  like  manner;  and  in  case  of 
failure  of  issue  male  of  his  said  son  Henry,  to  revert  to  his 
son  Christopher  and  the  heir  male  of  his  body  lawfully  be- 
gotten, etc.  in  like  manner. 

Richard  the  grantor  afterwards  remained  in  possession:  of 
the  granted  premises  for  many  years  until  his  death;  and 
ever  possessed  and  improved  them  as  his  own,  and  contract^ 
debts  after  giving  said  deed  to  the  amount  of  £40  more  than 
his  personal  estate  would  pay;  which  remained  unpaid  at  his 
death,  having  no  other  lands. 

Upon  the  grantor's  death,  his  son  Richard  also  being  dead 
without  issue,  his  son  Asa  took  administration  upon  his  father's 
estate,  inventoried  said  land  as  his  father's,  considering  said 
deed  merely  as  a  testamentary  settlement  of  his  estate,  and 
finding  the  debts  contracted  as  aforesaid  to  surmount  the 
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personal  estate  the  sum  of  £40  lawful  money;  he  applied  and 
obtained  liberty  from  the  general  assembly  to  sell  real  estate 
to  pay  said  debt,  and  charges  of  selling;  and  in  pursuance  of 
said  act  of  assembly  sold  the  demanded  premises  to  the  de- 
fendant, and  gave  him  a  deed  dated  the  5th  of  March,  A.  D. 
1775;  and  now  said  Eichard,  Asa  and  Henry  being  all  dead 
without  leaving  issue  male;  the  plaintiff  claims  this  land  by 
force  of  said  deed  from  his  father. 

The  jury  found  a  verdict  for  the  defendant,  which  was 
accepted  by  the  court,  for  the  following  reasons. 

The  deed  was  a  voluntary  conveyance  for  love  and  good 
will  to  his  sons  and  their  issue;  the  grantor  remained  in  the 
possession  taking  the  use  and  improvement  until  his  death, 
and  contracted  debts  for  necessaries  upon  the  credit  of  it,  for 
payment  of  which  this  land  was  sold  by  the  administrator,  who 
then  was  legal  owner  of  the  estates  under  the  sanction  of  an 
act  of  assembly  to  the  defendant,  which  has  put  the  defend- 
ant in  the  placo  of  the  creditors,  to  Eichaid  the  father,  and 
makes  him  a  bona  fide  purchaser  for  a  valuable  consideration. 
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Coke  v.  Tracy. 

An  agreement  executed  on  one  part  not  within  the  statute  against 

frauds  and  perjuries. 
The  consideration  expressed  in  a  deed  not  conclusive  upon  the 

grantor,  either  as  to  the  sum  or  the  payment 

AgxiON  of  the  case,  declaring  that  in'  A.  D.  1788  the  plain- 
tiff bargained  and  sold  to  the  defendant  his  farm,  lying  in 
East  Haddam,  for  £140  lawful  money,  which  the  defendant 
agreed  to  give  for  it,  and  then  made  and  executed  to  the 
defendant  a  deed  of  said  farm  at  the  price  aforesaid,  and 
thereupon  the  defendant  became  indebted  and  liable  to  pay  to 
the  plaintiff  said  sum  for  said  farm,  and  being  so  liable  in 
consideration  thereof  assumed  and  promised,  etc.  Plea  — 
Non<i8Sump»it    Issue  to  the  jury. 
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The  defendant  objected  against  the  plaintiff's  introducing 
any  parol  testimony  to  prove  said  contract  because  it  was  in 
consideration  of  land,  etc 

By  the  Court.  The  defendant  has  got  a  deed  of  the  plain- 
tiff's farm;  the  contract  is  executed  on  one  pert,  which  takes 
it  out  of  the  statute  made  to  prevent  frauds  and  perjuries  — 
the  case  is  not  within  either  the  letter  or  the  reason  of  the 
statute.  The  evidence  was  admitted.  The  case  of  Brown 
and  wife  v.  Clark  is  in  point,  determined  at  the  adjourned 
Superior  Court,  Hartford  December  A.  D.  1777. 

Town  of  Killingsworth  v.  Town  op  Goshen. 

Depositions  taken  within  twenty  miles  of  a  known  attorney  to  the 
adverse  party  without  notifying  him,  although  the  adverse  party 
lives  more  than  twenty  miles  off  — not  admitted. 

Action  of  assumpsit  for  disbursements  and  expenditures 
for  the  support  of  one  Sarah  Carter,  a  pauper,  alleged  to  belong 
to  the  town  of  Goshen*  Plea  —  Nonassumpsit.  Issue  to 
the  jury. 

John  Allen,  Esq.  attomey-at-law  at  Litchfield  and  attorney 
to  the  plaintiffs,  lived  within  six  miles  of  Goshen,  of  which 
the  defendants  were  informed  and  who  notified  said  Allen 
to  attend  at  the  taking  of  their  depositions;  afterwards  the 
defendants  took  supplementary  depositions  of  some  of  the 
same  witnesses,  and  also  of  other  witnesses  without  notifying 
said  Allen  —  which  depositions  were  objected  to  because  said 
Allen  was  not  notified,  and  by  the  court  not  admitted.  See 
Williams  v.  Fitch,  Windham  September  Term,  A.  D.  1791. 

Bow  V.  Parsons,  Sheriff. 
Parol  evidence  admitted  to  prove  a  witness  to  be  an  infidel. 

Action  for  the  escape  of  Gordon  Whitmore,  who  was  in 
prison  upon  an  execution.  Case  was  defaulted  and  heard  in 
damages. 

The  defendant  produced  a  receipt  under  the  hand  of  the 
plaintiff  given  subsequent  to  the  date  of  said  execution,  to 
said  Gordon  purporting  to  be  for  £78,  which  the  plaintiff 
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claimed  to  have  been  given  for  only  £8.  Said  receipt  waa 
witnessed  by  one  Stephen  Freeman,  who  the  plaintiff  offered 
as  a  witness  to  prove  that  it  was  given  for  only  £8.  The 
defendant  objected  to  his  being  admitted,  that  he  was  an 
infidel  and  disbelieved  the  being  of  a  God,  and  of  revealed 
religion. 

The  conrt  admitted  parol  testimony  of  particular  conver- 
sations and  declarations  to  evince  his  infidelity.  The  ob- 
jection not  being  supported  he  was  admitted. 

Parsons,  Late  Sheriff,  v.  Phillips  et  al. 

Recelptsmen  for  goods  attached,  are  not  bound  to  hold  them 
from  the  debtor  more  than  sixty  days  from  the  Judgment, 
unless  demanded  within  that  time. 

Action  upon  a  receipt  given  for  goods  taken  by  an  attach- 
ment, declaring  that  on  the  21st  day  of  August  A.  D.  1786, 
by  virtue  of  a  writ  of  attachment  in  favor  of  Charles  Sigour- 
ney  against  William  Richards  and  Samuel  Buel  for  £400 
lawful  money,  the  plaintiflf  attached  certain  goods,  wares,  etc. 
the  property  of  said  Richards,  viz.  (describes  them,)  to  the 
amount  of  £400  lawful  money;  that  he  delivered  said  goods  to 
the  defendants  upon  their  request  to  keep  and  return,  and 
thereupon  the  defendants  executed  their  receipt  to  the  plain- 
tiff, dated  the  21st  day  of  August  A.  D.  1786,  therein 
promising  to  redeliver  all  said  goods  to  the  plaintiff  when  re- 
quired; that  he  made  return  of  said  writ  with  his  doings 
thereon,  properly  indorsed,  to  the  County  Court  holden  at 
Middletown  in  and  for  the  county  of  Middlesex,  on  the  second 
Tuesday  of  December  A.  D.  1786  —  which  action  was  duly 
entered  in  the  docket  of  said  court  and  by  sundry  legal  re- 
moves came  to  the  Superior  Court,  holden  at  Haddam.  on 
the  second  Tuesday  of  January  A.  D.  1790,  when  and  where 
said  Sigoumey,  by  the  consideration  of  said  court,  recovered 
judgment  in  said  action  against  said  Richards  and  Buel  for 
£290  Is.  6id.  lawful  money  damages  and  his  cost. 

That  said  Richards  immediately  after  said  judgment  was 
entered  up  against  him  and  said  Buel,  prayed  out  a  writ  of 
error  against  said  judgment  before  any  execution  was  taken 
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out  thereon,  dated  the  27th  of  Februaiy  A.  D.  1790,  properly 
signed,  etc.  returnable  before  the  Supreme  Court  of  Errors, 
to  be  holden  at  Hartford  on  the  Tuesday  of  the  week  preced- 
ing the  second  Thursday  of  May  A.  D.  1790  —  which  on  the 
6th  of  March  after,  was  duly  sensed  on  the  plaintiff  and  re- 
turned to  said  Supreme  Court,  and  was  continued  to  the  session 
of  said  court  in  October  A.  D.  1790,  when  said  court  gave 
judgment  that  there  was  nothing  erroneous  in  the  judgment  of 
the  Superior  Court,  and  execution  was  taken  out  upon  said 
judgment  of  the  Superior  Court,  dated  the  16th  day  of 
October  A.  D.  1790  and  directed  in  common  and  legal  form 
and  delivered  to  the  sheriff  to  serve  and  return,  and  on  the 
29th  day  of  said  October  he  made  return  that  he  had  made 
demand  of  said  William  W.  Parsons,  late  sheriff,  also  of  said 
William  Bichards  for  said  goods,  etc.  but  none  were  shown, 
nor  could  he  find  any  whereon  to  levy  .said  execution. 

That  thereupon  said  Sigoumey  instituted  his  suit  against 
the  plaintiff  for  not  delivering  said  goods,  etc.  per  writ  dated 
29th  of  October  1790,  to  the  City  Court,  holden  on  the  second 
Tuesday  of  ISTovember  in  said  city  of  Middletown,  and  before 
said  court  recovered  judgment  for  the  sum  of  £303  lawful 
money  damages  and  cost,  which  the  plaintiff  had  been  com- 
pelled to  pay;  that  on  the  29th  of  October  A.  D.  1790  the 
plaintiff  made  special  demand  of  the  defendants  for  said  goods; 
that  they  had  never  delivered  them,  nor  paid  said  Sigoumey's 
execution  —  damage  £400. 

Plea  in  bar  —  That  no  execution  was  ever  taken  out  on 
said  judgment  of  the  Superior  Court,  rendered  on  the  second 
Tuesday  of  Januaiy  A.  D.  1790  until  the  16th  day  of  October 
1790,  and  that  no  request  or  demand  was  ever  made  of  the 
defendants  for  said  goods,  etc.  until  on  the  29th  of  said 
October  and  that  the  judgment  of  the  Supreme  Court  of 
Errors  affirming  the  judgment  of  the  Superior  Court,  was 
entered  up,  on.  the  12thi  of  October  A.  D.  1790,  and  that  more 
than  sixty  days  had  elapsed  from  the  entering  up  said  final 
judgment  in  the  Superior  Court  on  the  second  Tuesday  of 
January  1790  and  the  29th  of  October  A.  D.  1790,  when 
said  goods,  etc.  were  first  demanded  of  the  defendants;  and 
the  defendants  having  previous  to  that  time  delivered  them 


JANUARY  TERM,  A.  D.  1793.  488 

Cook  et  ux.  V.  Beacheret  al.,  Heirs,  etc. 

to  said  Eichards  the  original  owner,  upon  his  request,  as  by 
law  they  were  obliged  to  do;  that  they  offered  to  defend  the 
plaintiff  against  the  suit  of  said  Sigoumey,  but  he  refused  and 
suffered  judgment  against  him  by  default.  Plaintiff  de- 
murred. 

Judgment  —  That  the  plea  in  bar  is  sufficient. 

The  statute  is  that  no  personal  estate  attached,  shall  be 
held  to  respond  the  judgment  obtained  by  the  plaintiff,  at 
whose  suit  the  same  is  attached,  either  against  the  debtor  or 
any  other  creditor,  imless  such  judgment  creditor  take  out 
execution  on  such  judgment,  and  have  the  same  levied  within 
sixty  days  after  final  judgment.  The  writ  of  error  was  no 
supersedeas  to  the  plaintiff's  proceeding,  till  served  on  the 
6th  of  March,  nor  after  the  judgment  in  the  Supreme  Court 
of  Errors  was  rendered;  so  that  the  plaintiff  had  more  than 
sixty  days  clear  of  any  incumbrance  from  the  writ  of  error 
in  which  to  have  levied  his  execution.  But  having  neglected 
to  do  it,  and  the  defendants  having  delivered  the  goods  to 
Eichards  the  owner,  the  plaintiff  was  not  liable  to  the  creditor, 
and  his  remedy  was  by  a  new  trial. 
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Cook    et    ux.    v.    Ephraim    Beacher   et  al..   Heirs   op 

Eliphalet  Beaoher. 

In  chancery  whoever  claims  in  right  of  another,  must  show  that  he 
from  whom  he  claims  had  good  right,  and  that  he  has  good 
authority  to  claim  his  right 

Petition  in  chancery,  showing  that  on  the  10th  of  February 
A.  D.  1779,  on  a  settlement  of  accoimts  between  Beuben 
Beacher,  executor  of  Eliphalet  Beacher  and  Joshua  Chandler, 
there  was  found  due  from  the  estate  of  said  Eliphalet  to  said 
Joshua,  a  greater  sum  than  was  due  from  Samuel  Cook  de- 
ceaaed,  to  the  estate  of  said  Eliphalet,  upon  a  mortgage  given 
by  said  Samuel  to  said  Eliphalet,  on  the  14th  of  February 


484  NEW  HAVEN  COUNTY, 

Cook  et  ux.  V.  Beacher  et  aL,  HeLrs,  etc. 

A.  D.  1761,  as  collateral  security  for  a  debt  of  £70  lawful 
money;  and  as  said  Chandler  had  not  then  taken  the  oath 
of  fidelity  to  the  United  States,  he  coxild  not  take  a  deed,  it 
was  agreed  by  said  Joshua  to  accept  a  deed  of  said  mortgaged 
premises,  in  satisfaction  of  said  balance,  and  said  Beuben 
Beacher,  executor  of  said  Eliphalet,  gave  a  bond  to  give  or 
procure  a  deed  of  said  premises,  whenever  he  should  become 
qualified  to  receive  it  —  which  bond  was  lost  or  mislaid. 

That  said  Chandler  at  the  same  time  was  indebted  to  said 
Samuel  Cook  for  moneys  received  of  him  to  a  greater  amount 
than  was  due  on  said  mortgage,  and  it  was  agreed  by  said 
Chandler  that  he  would  procure  a  deed  of  said  mortgaged 
premises  and  convey  them  to  said  Samuel  in  payment  of 
what  he  owed  him;  that  said  Chandler  soon  after  went  off 
with  the  enemy  and  was  since  dead  and  insolvent,  having 
never  received  anything  towards  his  debt  from  said  Beacher, 
nor  ever  paid  anything  on  accoimt  of  said  debt  to  said  Cook  — 
and  said  Samuel  relying  on  said  agreement,  did  not  exhibit 
his  said  claim  to  the  commissioners  on  said  Chandler's  estate; 
that  the  petitioners  were  the  rightful  heirs  of  said  Samuel 
Cook;  that  said  Reuben  Beacher  was  dead,  and  that  said  Sarah 
the  wife  of  said  Ephraim  Beacher  and  the  other  petitionees 
were  the  heirs  of  the  said  Eliphalet  Beacher,  and  as  such 
had  recovered  said  mortgaged  premises,  at  law,  from  the 
petitioners  —  praying  that  the  petitionees  might  be  ordered 
and  decreed  to  convey  said  premises  to  the  petitioners,  in 
satisfaction  of  the  debt  due  from  said  EUphalet  to  said  Chand- 
ler, and  also  in  satisfaction  of  the  debt  due  from  said 
Chandler  to  the  estate  of  said  Samuel  Cook,  of  whom  the 
petitioners  were  the  legal  representatives,  agreeable  to  said 
bond  from  Reuben  Beacher,  executor  aforesaid,  to  said 
Chandler,  and  said  Chandler's  agreement  with  said  Samuel 
Cook. 

Plea  in  abatement  —  That  the  facts  stated  in  said  petition 
did  not  lay  a  foundation  for  the  relief  asked  for. 

Judgment  —  That  the  plea  in  abatement  is  sufficient. 
The  petitioners'  claim  against  the  petitionees,  ia  in  Ghancller's 
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right,  without  showing  any  good  right  Chandler  has  or  ever 
had.  They  say  he  had  a  bond  from  the  executor,  but  that  it 
is  lost  or  mislaid,  without  alleging  any  proof  they  have  of  the 
fact,,  which  is  not  a  sufficient  reason  for  not  producing  it. 

Further,  they  show  no  authority  from  Chandler  to  claim  a 
deed  from  the  petitionees  in  his  behalf;  nor  do  they  show  any 
ground  of  claim  upon  said  Chandler,  but  a  naked  parol  agree- 
ment to  procure  a  deed  of  said  premises,  and  convey  them  to 
the  said  Samuel,  which  will  not  warrant  any  suit  in  chancery 
for  the  relief  prayed  for. 

State  v.  Gardner.  - 

Information  for  the  adultery  of  the  wife,  the  husband  cannot  be  a 

witness. 
A   person   who   has   been   conTicted   of   a   theft   excluded   from 

testifying. 

Information  for  adultery,  committed  with  Anna  Clark, 
the  wife  of  Samuel  Clark.     Trial  to  the  jury. 

The  attorney  for  the  state  offered  Samuel  Clark  the  hus- 
band of  said  Anna,  as  a  witness,  to  prove  the  fact.  He  was 
objected  against,  that  the  guilt  of  the  prisoner  necessarily 
involved  the  guilt  of  the  said  Anna,  who  was  the  wife  of  said 
Samuel;  and  that  the  husband  cannot  be  a  witness  for  or 
against  his  wife. 

By  the  Court.  He  cannot  be  admitted.  In  a  prosecution 
against  the  wife,  clearly  he  could  not  be  a  witness,  and  in 
testifying  to  the  criminality  of  the  prisoner  he  must  neces- 
sarily testify  to  the  criminality  of  his  wife;  further  he  may 
be  interested  in  laying  a  foundation  by  his  testimony,  for  a 
divorce. 

A  woman  was  then  offered  as  a  witness,  who  had  been 
convicted  before  a  justice  for  stealing  some  flour,  was  found 
guilty  and  adjudged  to  pay  four  shillings,  the  three-fold 
damages;  the  record  was  produced,  and  upon  objection,  was 
excluded  as  being  infamous. 
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Shekman  V.  Shermak. 
A  witness  who  has  received  cammunications  from  the  party  under 
an  engagement  to  secreoy,  except  in  case  of  an  attorney,  is 
obliged  to  testify  all  he  knows  when  called  as  a  witness. 

Petition  for  a  divorce,  for  the  cause  of  adultery.  Doctor 
Ives  waa  produced  as  a  witness  on  the  part  of  the  petitioner, 
and  was  objected  against,  because  all  he  could  testify  came 
to  lus  knowledge  in  confidence,  and  under  obligation  of 
secrecy.  The  objection  was  judged  to  be  insufficient.  See 
Mills  V.  Griswold,  Litchfield  January  Term,  A.  D.  1792. 

Apple  v.  Russel  &  Parish. 

On  a  several  plea  to  the  Jury  —  one  of  the  defendants  is  acquitted 
and  recovers  his  own  cost,  his  witnesses  and  half  the  court  and 
jury*8  fees  paid,  and  for  one  attorney. 

Action  of  trover  for  a  quarter  of  a  vessel  taken  by  execu- 
tion, and  sold  to  Kussel  who  was  the  creditor,  who  sold  the 
vessel  and  received  the  money  for  her;  Parish  was  the  officer 
that  took  the  vessel  by  Russel's  direction.  The  defendants 
severally  plead  not  guilty.  Issue  to  the  juiy.  The  jury 
found  Russel  guilty,  and  Parish  not  guilty. 

The  court  taxed  for  Parish  his  own  cost,  and  for  hia  own 
witnesses;  also  half  of  the  court  and  jury  fees  which  he  paid, 
and  one  attorney's  fee.  ' 

Clark  v.  Samuel  &  William  Helms. 
An  action  cannot  be  said  to  be  commenced,  until  service  is  made 

upon  the  defendants. 
Where  one  defendant  dies  before  service   upon  either,   the  action 

does  not  survive. 

Action  of  debt  by  book  against  both,  as  merchants  in  com- 
pany, describing  them  to  belong  to  New  Haven;  per  writ 
dated  the  21st  of  November  A.  D.  1791. 

Sendee  returned  upon  the  writ  —  New  Haven,  December 
26th,  1791,  Then  I  attached  the  body  of  Samuel  Helms 
within  named,  read  this  vmi  in  his  hearing,  and  have  taken 
sufficient  .bonds  for  his  appearance  at  court,  etc. 

Samuel  Helms  plead  in  abatement  —  That  said  William 
Helms  the  other  defendant  named  in  the  plaintiff's  writ,  died 


.* 
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on  the  20th  of  December  A.  D.  1791,  and  so  was  dead  before, 
and  on  said  26th  of  December  when  said  writ  was  served  on 
him.    Plaintiff  demurred. 

Judgment  —  That  the  plea  in  abatement  13  sufficient.  In 
this  case,  service  upon  both  of  the  defendants  ia  necessary; 
and  no  service  having  been  made  upon  either  until  after  Wil- 
liam's death,  the  action  cannot  be  said  to  have  been  com- 
menced in  lus  lifetime,  although  the  writ  was  prayed  out  be- 
fore; and  not  having  been  commenced  in  the  life  of  said  Wil- 
liam, it  doth  not  survive  against  the  surviving  defendant. 

Burk  v.  Phips. 
An  action  will  not  lie  in  favor  of  a  mother  as  a  mother,  for  the 
service  of  a  minor  son,  where  it  does  not  appear  but  what 
the  father  is  Uving. 

AoTiox  of  the  case;  declaring  that  on  or  about  the  Ist  of 
March  last  past,  her  son  Edward  Burk,  a  minor  about  sixteen 
years  of  age,  being  on  board  of  the  defendant's  vessel  at 
Charleston,  in  South  Carolina,  as  a  seaman,  for  a  voyage  of 
three  months  at  customary  wages;  the  defendant  sold  and 
executed  a  bill  of  sale  or  indenture  of  said  Edward,  to  one 
Thomas  Thomas  for  a  term  of  years,  and  compelled  him  to 
enter  on  board  said  Thomas's  vessel,  bound  to  foreign  parts, 
contrary  to  the  mind  and  will  of  the  plaintiff,  or  of  said 
Edward;  whereby  she  is  deprived  of  the  person,  service,  and 
company  of  her  said  son,  to  her  damage  £1,500;  per  writ 
dated  4th  of  April  A.  D.  1Y92.  Plea  —  ITot  guilty.  Issue 
to  the  jury.     Verdict  for  the  plaintiff,  and  £15  damages. 

The  defendant  moved  in  arrest  of  judgment  the  insuffi- 
ciency of  the  plaintiff's  declaration. 

Motion  in  arrest  adjudged  sufficient — 1st.  Tliere  is  no 
averment  in  the  declaration  that  the  plaintiff  is  a  feme  sole, 
or  but  that  said  Edward's  father  is  living.  2d.  It  doth  not 
appear  that  she  was  guardian  or  any  way  entitled  to  the  ser- 
vices of  said  boy;  that  as  mother  she  is  not,  which  differs  the 
case  from  that  of  a  father's  commencing  the  action,  for  he 
is  the  natural  guardian  of  his  minor  children,  and  entitled  to 
their  services. 
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Franklin  v.  Larabee. 
A  garnishee  who  holds  property  which  by  a  fraudulent  conveyance 
from  the  debtor,  is  conveyed  to  another,  Is  liable  for  the  prop- 
erty he  holds  as  the  pi-operty  of  the  absconding  debtor. 

Scire  Facias  against  him  as  agent,  factor^  and  trustee  to 
Doct.  Ckrrington,  an  absent  absconding  debtor;  alleging,  that 
a  copy  was  left  with  him  in  service  on  the  24:th  of  March, 
A.  D.  1790;  that  he  recovered  judgment  in  said  suit  against 
said  Carrington  for  £  on  which  execution  was  granted,  and 
had  been  returned  7wn  est  inventus;  alleging  that  the  de- 
fendant was  agent,  factor,  etc.  to  said  Carrington,  when  said 
copy  was  left  in  service,  and  had  of  his  effects  in  his  hands, 
etc. 

The  defendant  plead  in  bar  —  That  on  the  14th  of  March, 
A.  D.  1790,  said  Carrington  by  a  bill  of  sale  made  over  and 
mortgaged  to  Mark  Leavensworth,  who  "was  a  creditor  to  said 
Carrington,  one  vessel  and  a  part  of  another;  also  all  his  part 
of  the  cargo  in  his  possession;  that  said  vessels  were  delivered 
to  Mr.  Dickerson  at  a  valuation  in  satisfaction  of  a  debt  due 
to  him  from  said  Carrington;  and  that  said  cargo  still  re- 
mained in  the  defendant's  possession  for  said  Leavensworth, 

The  plaintiff  replied  —  That  said  bill  of  sale  was  fraudulent, 
and  made  to  said  Leavensworth  in  trust  to  defeat  creditors  of 
their  just  dues;  upon  which  the  parties  were  at  issue  to  the 
court. 

The  case  was  —  After  Carrington  became  in  failing  cir- 
cumstances, he  made  a  bill  of  sale  of  this  property  to  Leavens- 
worth, in  trust  to  pey  his  creditors  by  his  order,  and  to  ac- 
count to  him  for  the  surplus;  Dickerson  had  been  paid  his 
debt  by  the  vessels.  Nothing  that  Carrington  had  said  sub- 
sequent to  the  giving  of  the  bill  of  sale  was  admitted  to  be 
given  in  evidence. 

The  court  found  said  bill  of  sale  to  be  fraudulent,  and 
made  in  trust  to  defeat  creditors. 

Every  creditor  is  entitled  to  the  remedies  which  the  law 
provides,  to  secure  and  to  recover  his  dues  from  his  debtor; 
and  for  a  debtor  who  is  insolvent  or  in  failing  circumstances, 
to  convey  away  his  estate,  to  defeat  his  creditors  of  their  legal 
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remedy,  is  a  fraud  upon  both  the  law  and  the  creditors.  If 
the  laws  of  Connecticut  in  this  respect,  are  not  so  equal  in 
the  opinion  of  some,  as  they  might  be,  it  doth  not  alter  the 
case;  for  every  citizen  is  entitled  to  the  benefits  and  remedies 
which  the  law  gives  him.  See  Samuel  Brown's  Executors  v. 
Burrel,  Fairfield  January  Term,  A.  D.  1791. 

BaENEY  v.  CuTTLER  &  MOULTROP. 

A  defendant  against  whom  there  is  no  evidence  and  is  discharged 
from  any  interest  may  have  his  name  erased  from  the  writ 
and  be  a  witness. 

An  execution  not  recorded  in  the  office  from  whence  It  Issued 
although  recorded  in  the  records  of  the  town  clerk,  cannot  be 
revived  as  evidence  of  title. 

A  party  not  prejudiced  by  a  fraudulent  conveyance  cannot  take 
advantage  of  it  —  administrators  and  executors  *who  sell  land 
by  order  of  the  general  assembly,  or  of  the  Court  of  Probate, 
are  not  within  either  the  letter  or  reason  of  the  law,  against 
conveying  lands  of  which  the  grantor  Is  disseized,  etc. 

Action  of  ejectment  for  a  piece  of  land  in  New  Haven. 
Plea  —  No  wrong  or  disseisia.     Issue  to  the  jury. 

The  land  was  originally  Jonathan  Mix's,  was  attached  by 
Joseph  Adams  on  the  26th  of  January  A.  D.  1776;  judgment 
obtained  and  execution  levied  on  the  21st  oi  May,  A.  D. 
1776;  Adams  died  insolvent,  and  his  executors  sold  this  land 
by  order  of  the  Court  of  Probate  to  the  plaintiff,  on  the  19th 
of  March,  A.  D.  1791. 

After  Adams  had  attached  the  land  as  aforesaid,  and  be- 
fore he  had  levied  his  execution  upon  it,  Abraham  Austin 
levied  an  execution  upon  it  for  a  debt  due  to  him  from  said 
Jonathan  Mix;  Austin  then  sold  and  conveyed  it  to  Moultrop 
one  of  the  defendants,  who  paid  the  consideration  money  to 
said  Adams  for  a  debt  said  Austin  owed  him;  Moultrop  then 
gave  a  deed  of  it  to  Cuttler  the  other  defendant,  and  Outtler 
entered  into  possession,  and  was  in  holding  and  claiming  the 
same  as  his  own,  when  the  executors  of  said  Adams  gave  a 
deed  of  it  to  the  plaintiff. 

There  being  no  evidence  against  Moultrop  one  of  the  de- 
fendants, and  Cuttler  having  given  him  a  discharge  from  the 


490  NEW  HAVEN  COUNTY, 

Barney  y.  Guttler  et  al. 

covenants  in  his  deed^  and  of  all  actions  and  causes  of  action 
on  that  account,  moved  that  his  name  might  be  struck  out 
of  the  writ  and  admitted  aa  a  witness,  which  was  accordingly 
done. 

The  defendant  offered  a  copy  of  Abraham  Austin's  execu- 
tion and  levy,  recorded  in  the  record  in  the  town  of  New 
Haven,  which  had  been  returned  to  the  clerk  of  the  County 
Court  from  whence  it  issued,  but  not  recorded;  upon  objec- 
tion made  to  it  on  that  account,  the  court  ruled  it  not  to  be 
admissible  to  the  juiy. 

The  jury  brought  in  a  verdict  for  the  defendant,  and  the 
court  thereupon  gave  their  opinion  upon  the  law  in  the  case, 
with  their  reasons. 

The  defendant  reets  his  defense  upon  two  points;  the  first 
is  —  a  fraud  practiced  by  Adams  upon  Moultrop  in  the  trans- 
action. 

By  the  Court.  Be  this  as  it  may  no  person  can  avail  him- 
self of  a  fraud,  but  he  who  is  prejudiced  by  it;  the  defendant's 
title  in  this  case,  cannot  be  affected  by  it,  for  he  has  got  none; 
his  execution  and  levy  having  never  been  recorded  in  the 
records  of  the 'County  Court  from  whence  it  issued. 

The  second  is  —  the  statute  law  of  the  state  by  which  it  is 
enacted  "  That  all  bargains,  sales,  leases,  or  other  alienations, 
etc.  of  lands,  tenements,  or  hereditaments  whereof  the  lessor, 
vendor,  grantor,  or  the  person  who  doth  execute  any  instru- 
ment in  writing  transferring  any  right  or  title  to  lands,  etc. 
to  another  person,  the  present  possessor  thereof  only  excepted; 
is  disseized  or  ousted  of  the  possession  thereof,  by  the  entry 
or  possession  of  any  other  person  or  persons,  shall  be  null  and 
A'^oid  and  of  no  effect  in  the  law,"  etc.  And  the  statute  makes 
it  highly  penal  for  any  person  to  give  or  receive  any  deed 
under  the  circumstances  aforesaid.  And  when  the  deed  from 
the  executors  of  said  Adams  was  given  to  the  plaintiff  they 
were  disseized  and  ousted  of  the  possession  by  the  entry  and 
possession  of  the  defendant. 

By  the  Court.  Executors  and  administrators  are  officers 
of  trust,  and  act  by  virtue  of  their  power;  and  when  they  sell 
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and  give  deeds  of  land  in  their  official  character,  pursuant 
to  orders  from  the  general  assembly  or  the  Court  of  Probate^ 
they  are  not  within  either  the  letter  or  reason  of  that  law. 

The  preamble  of  the  statute  is  —  This  assembly  observing 
the  growing  inconveniency  in  the  government,  by  means  of 
many  taJdng  in  hand,  bearing  up,  or  upholding  of  quarrels, 
and  sides,  etc.  Further  this  is  a  penal  statute,  and  is  to  be 
construed  strictly;  those  who  counteract  the  purview  of  the 
statute,  are  within  the  penalty. 

Guardians  who  give  deeds  of  the  lands  of  their  wards, 
pursuant  to  a  decree  of  a  court  of  ehancery  —  executors,  etc. 
who  give  deeds  of  the  lands  of  the  deceased  by  order  of  the 
assembly  or  of  the  Court  of  Probate  —  and  collectors  who 
sell  lands  for  payment  of  taxes  by  order  of  law  —  and  the 
treasurer  who  gives  deeds  of  land  belonging  to  the  state,  can- 
not be  said  to  be  seized  or  disseized  of  the  lands,  they  under- 
take to  convey;  who  do  not  act  in  their  ovm  right,  or  by 
virtue  of  any  interest  they  have,  but  wholly  by  public  au- 
thority, cannot  be  considered  as  being  in  any  sense  within 
the  statute:  Besides,  most  of  them  are  imder  injunctions  to 
convey  in  a  limited  time  which  would  render  the  performance 
of  their  duty  impracticable  if  it  was  necessary,  in  such  cases, 
that  possession  should  be  recovered,  before  a  sale  would  be 
valid. 

The  case  of  Daniels  v.  Avery,  adjudged  at  New  London 
in  A.  D.  1785,  where  the  deed  of  an  administrator  upon  an 
insolvent  estate  was  adjudged  to  be  void  by  force  of  the 
statute,  because  a  third  person  was  in  holding  and  claiming 
the  lands  against  the  administrator,  is  but  a  single  decision, 
and  cannot  be  the  true  meaning  and  construction  of  the  law. 
See  Allin  et  al.  v.  Hoyt,  Kirby's  Kep.  221. 

HOBERT  V.  KiMBERLY. 
A  note  for  public  securities  is  to  be  estimated  at  their  value  when 
payable,  and  the  payments  at  the  time  when  made. 

Action  on  note,  dated  the  1st  of  Februaiy  A.  D.  1789,  for 
£143  16s.  2d.  state  securities,  payable  the  Ist  of  February 
A.  D.  1790.      Case  was  defaulted,  and  heard  in  damages. 
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There  were  several  payments  made  upon  the  note  in  state 
notes  in  1790  and  1791.  The  court  estimated  the  note  at 
the  value  of  securitiee  when  payable,  and  the  payments  at  the 
value  of  the  securities  when  paid,  and  gave  judgment  accord- 
ingly. 

Hough  v.  Ives. 
A  recovery  against  the  mortgagor  will  not  affect  the  title  of  the 

mortgagee. 
An  absolute  deed  with  a  private  defeasance  is  fraudulent  as  to 

creditors  and  purchasers. 

Action  of  ejectment  for  a  piece  of  land.  Plea  —  No 
wrong  or  disseisin.  Issue  to  the  court.  The  plaintiff's  title 
was  the  levy  of  an  execution  against  the  defendant,  made  the 
7th  of  November  A.  D.  1791. 

The  defendant  set  up  titl^  under  a  deed  from  himself  to 
one  Carter,  dated  the  6th  of  May,  A.  D.  1786,  at  which  time 
Carter  gave  him  a  writing  in  nature  of  a  defeasance  to  said 
deed;  that  if  Ives  paid  a  certain  execution  in  favor  of  Leavens- 
worth,  against  said  Carter  for  £  within  two  months,  the 
deed  should  be  void;  if  not  then  said  Carter  was  to  sell  enough 
of  said  land  to  pay  said  execution  and  cost,  and  return  the 
surplus.  It  appeared  that  Ives  had  paid  said  execution  by 
the  hand  of  Esquire  Hall. 

The  court  found  that  the  defendant  had  done  wrong,  etc 
and  gave  judgment  for  the  plaintiff  to  recover;  and  that  upon 
two  grounds.  Ist.  This  recovery  will  not  affect  Carter's  right 
or  interest  whatever  it  may  be.  2d.  The  defeasance  was  a 
private  transaction  between  the  parties,  and  however  it  may 
be  obligatory  upon  them,  is  fraudulent  as  to  creditors,  and 
the  land  is  liable  to  be  taken  as  Ives's  estate,  notwithstanding 
the  deed  to  Carter,  which  appeared  to  be  an  absolute  deed, 
when  it  was  a  deed  in  trust,  and  imported  a  falsehood  upon 
the  record:  Further  it  appeared  that  the  condition  in  the 
defeasance  was  performed  by  payment  to  Leavensworth. 
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HiLLYARD  V.  Nichols. 
Depositions  taken  within  twenty  miles  of  the  defendant's    linown 

attorneys  without  citing  either,  not  admitted. 
An  action  upon  a  statute  to  recover  a  penalty,  is  within  the  law 

enabling  the  court  to  return  the  jury  to  a  second  and  third 

consideration. 

Action  upon  the  statute,  to  recover  the  penalty  of  £200 
for  exporting  two  negro  children  out  of  the  state,  who  were 
entitled  to  their  freedom  at  the  age  of  twenty-five  years. 
Plea  —  Not  guilty.     Issue  to  the  jury. 

The  plaintiff  offered  certain  depositions  taken  at  Newtown, 
within  twenty  miles  of  Messrs.  Benedict  and  Edmund,  known 
attorneys  to  the  defendant,  who  was  then  out  of  this  state, 
without  citing  either.  Upon  being  objected  to,  were  rejected 
by  the  court.  See  the  Town  of  DiUingworth  v.  Town  of 
Goshen,  Middlesex  county,  December  Term,  A.  D.  1792. 
The  jury  found  a  verdict  for  the  defendant. 

By  the  Oouet.  This  is  an  action  to  recover  the  penalty 
incurred  by  the  breach  of  a  public  statute,  given  to  the  plain- 
tiff, in  which  aU  the  forms  of  proceeding  are  83  in  civil  actions, 
and  the  court  hath  the  same  power  to  return  the  jury  to  a 
second  and  third  consideration,  as  in  any  action  whatever. 

Hall  v. . 

A  note  expressed  to  be  for  £55  lawful  mon^  payable  in  one 
shilling  orders  at  their  value  in  A.  D.  1785,  is  a  note  for  £55 
lawful  money,  payable  in  said  orders  at  their  value  in  1785. 


Action  upon  a  note,  dated  the  29th  of  October  1787,  for 
£56  lawful  money,  to  be  paid  in  one  shilling  orders,  at  their 
value  in  May,  A.  D.  1785.  The  case  was  defaulted,  and 
heard  in  damages. 

The  question  made  in  this  case  was  —  Whether  this  note 
was  for  £55  lawful  money,  payable  in  one  shilling  orders,  at 
their  value  in  May  1785;  or  for  £55  in  one  shilling  orders  at 
their  value  in  A.  D.  1785. 

By  the  Cottbt.  The  note  is  for  £55  lawful  money,  payable 
in  one  shilling  orders  at  their  value  in  A.  D.  1785,  and  gave 
judgment  accordingly  for  the  £55,  without  regard  to  said 
one  shilling  orders,  as  none  had  been  paid  or  tendered. 


494  FAIRFIELD  COUNTY, 

t 

Abel,  Sheriff,  ▼.  Godfrey  et  aL 

Hawlet  V.  Bbown. 
Ad  executor  may  be  a  witness  to  a  will. 

Appeal  from  a  judgment  of  the  Court  of  Probate  in 
approviog  the  will  of  Hawley  deceased.      1st.  Because 

the  testator  was  insane.  2d.  Because  he  attempted  to  entail 
his  estate  beyond  what  the  law  would  allow.  And  3d.  Be- 
cause one  of  the  witnesses  to  the  will  was  the  wife  of  James 
Deavenport,  Esq.  who  was  appointed  executor  of  said  will. 

The  executor  exhibited  the  will  for  probate  and  refused 
the  trust,  and  an  administrator  was  appointed  with  the  will 
annexed.     The  executor  has  no  interest  but  a  trust. 

The  first  reason  was  judged  not  to  be  true;  the  second  and 
third  to  be  insuflScient. 

Sheriff  Abel  v.  Godfet  A  Nash. 
The  statute  in  favor  of  poor  prisoners  who  have  taken  the  oath 
is  to  have  a  reasonable  construction. 

Action  upon  a  note  for  £50,  dated  18th  of  January  1788. 

Plea  in  bar  —  That  having  prayed  oyer  of  said  note  it  hath 
conditions  thereto  annexed,  which  are  as  follows,  viz.  Whereas 
said  Godfrey  is  imprisoned  on  an  execution  in  favor  of 
M'Donald  against  him  for  £  ;  now  if  the  said  Godfrey 
shall  abide  a  true  and  faithful  prisoner  on  said  execution,  until 
released  by  due  order  of  law,  then  said  note  shall  be  void,  etc. 
and  that  said  Godfrey  did  abide  a  true  and  faithful  prisoner 
on  said  execution. 

The  plaintiff  replied  —  That  said  Godfrey  did  not  abide  a 
true  and  faithful  prisoner  on  said  execution,  but  on  the  7th 
day  of  February  did  make  his  escape  from  gaol  without  the 
consent  of  said  gaoler. 

The  defendant  rejoined  —  That  on  the  81st  of  January 
A.  D.  1788,  between  the  hours  of  four  and  five  o'clock  in  the 
afternoon,  said  Godfrey  took  the  oath  provided  for  poor  im- 
prisoned debtors,  and  continued  in  gaol  until  after  breakfast 
on  the  8th  day  of  February  A.  D.  1788  and  between  the 
hours  of  nine  and  ten  o'clock  a.  m.  of  said  day,  there  being 
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no  money  left  for  his  support,  he  went  out  of  gaol,  with  the 
consent  and  permission  of  the  gaoler  as  well  he  might,  which 
is  the  same  escaping  from  prison  alleged  in  the  plaintiff's  reply. 

The  plaintiff  sur-rejoined  —  That  the  allowance  per  week 
for  such  debtors  was  five  shillings  six  pence^  and  that  said 
Godfrey  took  said  oath  at  four  o'clock  on  said  31&t  of  January 
at  which  time  the  creditor  paid  to  said  gaoler  six  shillings 
for  his  support,  and  said  money  was  not  expended  when  said 
(Godfrey  made  his  escape  from  prison — without  that  that 
said  Godfrey  continued  in  gaol  until  between  the  hours  of 
9  and  10  a.  m.  of  the  8th  of  said  February  and  did  then 
go  out  of  gaol  with  the  consent  and  permission  of  the  gaoler. 

The  defendant  rebutted  —  That  said  Godfrey  did  continue 
in  gaol  until  between  the  hours  of  9  and  10  a.  m.  of  the 
8th  of  said  February  and  then  went  out  with  the  consent 
and  permission  of  the  gaoler.     Issue  to  the  jury. 

The  jury  found  that  said  Godfrey  did  continue  in  gaol 
until  the  8th  of  February  A.  D.  1788,  and  between  the  hours 
of  9  and  10  a.  m.  of  said  day  went  out  of  gaol  without 
the  consent  and  permission  of  the  gaoler  and  f oimd  for  plain- 
tiff £50. 

The  defendant  moved  in  arrest  —  That  the  issue  was  im- 
material; for  that  said  Godfrey  had  right  to  go  out  of  gaol 
when  he  did  without  the  consent  of  the  gaoler. 

By  the  Coubt.  The  motion  in  arrest  is  insmflScient  and  the 
plaintiff  must  have  judgment. 

The  statute  is  to  have  a  reasonable  construction,  and  al- 
though made  upon  principles  of  humanity  of  poor  imprisoned 
debtors,  yet  it  is  not  to  be  so  construed  as  to  become  a  trap 
to  defraud  the  creditor.  The  money  left  was  suflScient  to 
pay  for  his  breakfast,  and  he  could  not  be  in  want  of  support 
until  that  was  digested.  See  Sheriff  Fitch  v.  Cook,  New 
Haven,  August  Term,  1791. 
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Nichols  v.  Baldwin  et  al. 
Where  there  are  several  defendants  in  a  prosecution,  and  several 
judgments  in  the  County  Court,  part  of  whom  bring  a  writ 
of  error  and  have  the  Judgments  reversed  as  to  them;  and  the 
plaintiff  enters  his  original  cause,  the  defendants  who  were 
not  parties  to  the  writ  of  error,  are  not  before  the  court. 

The  case  was  —  Nichols  brought  a  petition  ta  the  County 
Court,  showing  that  old  Mr.  Huid,  his  wife's  father  was 
impotent  and  poor;  that  he  had  expended  large  sujms  in  sup- 
porting him;  that  Foot  and  Sherman  married  two  other 
of  said  Hurd's  daughters,  and  that  said  Baldwins  were  his 
grandsons  by  another  daughter,  and  were  all  of  ability  and 
ought  to  contribute  towards  the  support  of  Hurd. 

The  County  Court  ordered  that  said  Foot  and  Sherman 
and  their  wives  should  contribute  to  the  support  of  their 
father  Hurd;  but  made  no  order  respecting  the  Baldwins. 

Foot  and  Sherman  and  their  wives  brought  a  writ  of  error 
to  the  Superior  Court,  complaining  of  the  order  of  the  County 
Court,  in  which  the  Baldwins  were  not  made  parties;  the 
judgment  of  the  County  Court  with  respect  to  them,  said 
Foot  and  Sherman  and  wives  was  reversed,  and  Nichols 
entered  his  original  process  in  this  court 

Foot  and  Sherman  plead  in  abatement  —  That  their  wives 
had  never  received  any  property  from  their  father  Hurdj 
that  they  were  not  holden  to  contribute  to  the  support  of  their 
wives'  father.    Judgment  —  Plea  in  abatement  sufficient. 

Nichols  then  moved  for  a  citation  to  cite  in  the  Baldwins 
to  show  reason  .why  they  should  not  contribute  to  the  support 
of  their  grandfather  Hurd.  A  citation  issued  from  the  clerk 
and  was  served.  They  now  appeared  and  plead  in  abatement, 
therein  setting  forth  the  original  process,  this  citation  and 
service,  and  thereupon  say  that  they  are  not  holden  to  make 
answer  to  said  original  petition  and  process.  Mack  v.  Par- 
sons, etc.  Kirby's  Rep.  155. 

The  plea  in  abatement  was  judged  to  be  sufficient,  upon 
the  ground  that  there  were  no  parties  before  this  court,  but 
those  who  were  parties  to  the  writ  of  error;  that  there  was  no 
cause  here  but  that  which  was  brought  up  by  the  writ  of 
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error  and  reversed;  that  the  Baldwins  were  not  parties  to  the 
writ  of  error,  nor  was  the  cause  as  it  respected  them,  brought 
Tip  by  the  writ  of  error. 

Select  v.  Olmstead. 
That  which  is  necessarily  implied  need  not  be  expressed. 

Action  brought  against  the  executor  for  rates  due  from  his 
testator. 

Plea  in  abatement  —  That  there  is  a  material  variance  be- 
tween the  original  writ  and  the  copy  left  in  service;  for  that 
it  is  averred  in  the  original  writ  that  the  rates  due  from  the 
deceased  were  £13  16s.,  and  that  in  said  copy  there  is  no 
such,  averment. 

The  plaintiff  replied  —  That  said  writ  was  legally  served 
on  the  defendant  by  reading  —  without  that  that  it  was  no 
otherwise  served  than  by  said  copy. 

The  defendant  rejoined  —  That  said  writ  was  not  legally 
served  on  him  by  reading.     Issue  to  the  court. 

The  writ  was  dated  the  30th  of  December  A.  D.  1792  and 
made  returnable  to  the  County  Court  to  be  holden  in  March 
then  next;  the  officer's  indorsement  returned  upon  the  writ 
was,  that  on  the  30th  of  December  he  served  said  writ  by  read- 
ing it  in  the  defendant's  hearing,  omitting  the  year. 

The  court  found  that  it  was  legally  served  on  the  defendant 
by  reading;  for  although  the  officer  in  his  return  has  omitted 
the  year  it  is  necessarily  implied,  as  no  other  December  inter- 
vened, between  the  date  of  the  writ  and  the  return  day. 

LocKWOOD,  Administrator  of  Guyer,  v.  Smith. 

A  note  for  a  sum  of  money  with  an  agreement  indorsed  on  the  back, 
that  if  the  defendant  give  a  deed  of  a  certain  piece  of  land,  said 
note  to  be  void  —  is  a  note  for  so  much  money  and  recoverable, 
unless  said  deed  is  given. 

Action  on  note,  dated  the  13th  of  October  A.  D.  1787  for 
£40,  payable  to  said  Guyer  on  demand  with  interest. 

Plea  in  bar  —  That  there  was  a  condition  indorsed  on  the 
back  of  said  note;  that  if  the  defendant  should  give  to  said 
Guyer  a  deed  of  a  certain  house  and  five  acres  of  land  in 
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JReading,  by  the  1st  day  of  April  then  next,  said  note  should 
be  void;  and  that  before  said  1st  of  April,  viz.  on  the  6th  of 
January  A.  D.  1788,  the  said  Guyer  died,  whereby  it  be- 
came impossible  by  the  act  of  God  for  the  defendant  to  per- 
-f  orm  said  condition.     The  plaintiff  demurred. 

Judgment  —  That  the  plea  is  insufficient. 

Two  questions  were  made  —  1st.  Whether  this  was  a  penal 
note,  executed  to  enforce  the  giving  of  said  deed?  Or,  2d. 
A  note  given  for  so  much  money,  and  by  the  indorsement 
agreed  to  be  paid  and  discharged  by  said  deed? 

The  court  were  of  opinion  that  it  was  a  note  for  so  much 
money,  which  by  the  agreement  iudorsed  on  the  back  of  it, 
might  have  been  discharged  by  executing  said  deed.  Further, 
it  doth  not  appear  but  that  said  Guyer  left  heira  to  whom  said 
deed  might  have  been  given. 

Sherwood  v.  Hubbel. 
A  copy  of  a  deed  from  the  record,  admissible  in  the  trial  of  the 

title  to  lands. 
A  discharge  given  to  the  grantor  of  IdJids  by  the  grantee,  who 

has  conveyed  to  other  persons  with  warranty,  doth  not  remove 

his  interest 

Action  on  the  covenants  of  seisin,  in  a  deed  dated  the  17th 
of  February  A.  D.  1786,  alleging  that  the  defendant  was  not 
seized  of  said  lands,  but  that  one  William  Dunscomb  was  seized 
at  the  time  of  executing  said  deed. 

Plea  in  bar —  That  the  defendant  was  well  seized  of  said 
land  on  the  17th  of  February  A.  D.  1786  —  without  that  that 
said  William  Dunscomb  was  seized.    Issue  to  the  jury. 

The  plaintiff  offered  in  evidence  a  copy  of  a  deed  from  the 
records,  of  said  land  to  William  Dunscomb,  to  prove  that  the 
title  was  in  him.  To  which  it  was  objected  that  the  original 
ought  to  be  produced. 

By  the  CouitT.  It  being  an  authenticated  copy  of  record  it 
is  legal  evidence,  and  it  being  the  best  evidence  the  nature  of 
the  case  admits  of;  the  original  is  the  property  and  in  the  poa- 
<*es8ion  of  said  Dunscomb  and  the  plaintiff  hath  it  not  in  his 
power  to  produce  it.  -  If 
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John  Dunscomb  conveyed  this  land  to  the  defendant  with 
warranty,  and  the  defendant  had  sold  and  conveyed  parcels  of 
the  same  land  with  warranty  to  other  people.  The  defendant 
executed  and  delivered  to  said  John  Dunscomb  a  discharge 
from  his  covenants  in,'  said  deed,  and  of  all  actions  and  causes 
of  action  on  that  account;  and  moved  that  he  might  be  sworn 
as  a  witness. 

By  the  Ooubt.  He  is  still  interested;  for  the  defendant's 
discharge  will  be  no  bar  to  his  grantees  bringing  an  action 
against  said  Dunscomb,  upon  his  covenants,  as  assigns  to  the 
defendant  for  the  land  conveyed  to  them. 

Beardsly  a  Mallet  v.  Curtice. 

Chancery  wiU  not  interpose  where  it  appears  that  the  petitioner 
has  adequate  remedy  at  law. 

Petition  in  chancery,  showing  that  on  the  18th  of  May  A. 
D.  1789,  said  Curtice  gave  to  the  petitioners  and  Matthew 
Mallet,  a  minor,  a  deed  of  twenty-two  acres  of  land,  to  which 
he  had  no  good  title,  for  which  they  gave  three  notes,  viz. 
Henry  Beardsly  one  for  £44,  Salmon  Mallet  one  for  £44,  and 
said  Henry  Salmon  and  Matthew  one  jointly  for  £44,  all  pay- 
able the  1st  of  April  A.  D.  1793  with  interest;  that  after- 
wards and  before  said  deed  was  recorded,  it  was  agreed  to 
throw  up  said  bargain,  they  to  deliver  up  said  deed  and  said 
Curtice  to  deliver  up  said  notes,  and  on  the  11th  of  June  A* 
D.  1789,  they  came  together  for  that  purpose;  said  Curtice 
pretended  he  had  not  got  said  joint  note  and  executed  a  dis- 
charge from  it,  which  with  said  deed  and  two  separate  notes 
were  laid  on  the  table;  that  said  Curtice  fraudulently  catohed 
up  said  deed  and  said  discharge  and  carried  them  off,  refusing 
to  redeliver  them  to  the  petitioners,  and  had  instituted  a  suit 
upon  said  joint  note  which  was  discharged,  and  had  brought 
actions  of  trover  for  said  separate  notes,  which  the  petitioners 
took  up,  and  threatened  to  ruin  the  petitioners  by  suits  in  the 
law  concerning  said  land,  the  title  to  which  had  been  found 
and  adjudged  by  court  and  jury  not  to  have  been  in  him  at 
the  time  he  gave  said  deed,  but  to  the  petitioners,  and  that  he 
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was  ixnable  to  pay  a  bill  of  cost  —  and  pray  that  a  perpetual 
injunction  be  laid  upon  said  Curtice,  not  to  prosecute  any  suit 
or  suits  upon  said  joint  note,  or  for  said  separate  notes,  or  for 
the  recovery  of  said  laud. 

The  respondent  plead  in  abatement  —  That  said  petition 
did  not  contain  proper  and  sufficient  grounds  for  a  decree  in 
chancery. 

Judgment  of  the  court  —  That  the  plea  is  sufficient;  for  that 
the  petitioners  have  adequate  remedy  at  law  for  all  the  mat- 
ters complained  of. 

Franklin  v.  Cannon. 

If  a  deed,  after  it  is  received  and  entered  upon,  received  for  record. 

remains  unrecorded  through  no  fault  of  the  grantee,  he  is  not 

to  be  prejudiced  by  it 
Altering  the  security  of  a  debt  doth  not  remove  the  Uen  on  land 

mortgaged  for  payment 

Action  of  ejectment  for  a  tract  of  land.  Plea  —  No  wrong 
or  disseisin.    Issue  to  the  jury. 

The  plaintiflF  attached  this  land  as  the  property  of 
Quintard,  recovered  judgment  and  had  execution  againat  him 
and  had  it  levied  upon  the  land  in  July  A.  D.  1790.     This 
was  his  title. 

The  defendant  set  up  a  mortgage  deed  from  said  Quintard, 
dated  the  3d  of  April  A.  D.  1773,  conditioned  to  pay  £215 
17s.  York  money  by  Ist  of  March  1774;  the  deed  was  carried 
to  the  town  register  soon  after  it  was  executed  and  entered 
upon,  received  for  record,  and  lay  upon  file  in  said  register^a 
office,  after  the  plaintiff  attached  said  land  and  before  judg- 
ment was  recovered,  said  deed  was  recorded  at  full  length, 
and  no  reason  was  assigned  why  it  was  not  sooner  recorded. 
The  original  security  for  said  £215  178.  did  not  appear,  but  a 
note  was  produced,  dated  the  4th  of  April  A.  D.  1786  for  £62 
lawful  money,  on  which  was  a  memorandum  vmtten,  that 
when  said  note  was  paid,  it  being  the  balance  due,  said  mort- 
gage was  to  be  void.  Quintard  ever  remained  in  possession  of 
the  premises. 

The  jury  found  a  verdict  for  the  defendant,  which  was  ac- 
cepted by  the  court. 
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It  did  not  appear  in  this  case  that  the  defendant  was  any- 
wise the  cause  of  said  deed^s  remaining  so  long  unrecorded,  or 
but  that  it  was  owing  to  the  negligence  of  the  town  clerk. 
The  new  note  for  £52  lawful  money  appeared  to  be  a  part  of 
the  original  mortgage  money,  and  the  changing  of  the  security 
had  not  discharged  the  debt  nor  altered  the  lien  upon  the  land. 

Mallet  v.  Mallet. 
A  witness  being  interrogated  under  the  witnesses'  oath  and  purgetb 
himself,  the  party  njay  not  resort  to  other  proof. 

Action  of  ejectment.  Issue  to  the  jury.  A  witness  waa 
produced  and  sworn  and  imder  the  witnesses'  oath  he  was  ex- 
amined touching  his  interest  and  purged  himself;  the  party 
then  moved  to  introduce  wdtnesses  to  prove  his  interest;  but 
by  the  court  —  this  may  not  be  done. 

The  party  has  his  election,  either  to  prove  the  interest  by 
common-law  evidence,  or  to  appeal  to  the  witness  to  declare, 
under  the  voire  dire  or  witnesses'  oath,  whether  he  is  in- 
terested or  not;  but  after  he  has  appealed  to  the  witness  and 
examined  him,  he  may  not  resort  to  common-law  evidence  to 
criminate  him. 

Knap  v.  Sacket. 
A  person  who  has  executed  a  bill  of  sale  in  the  name  of  another, 

shall  not  be  admitted  to  testify  he  had  no  right  to  do  it. 
A  writing  witnessed  by  subscribing  witnesses  must  be  proved  by 

them  if  to  be  had. 

Action  of  trover  for  a  vessel.  Issue  to  the  juiy.  The  dis- 
pute was  respecting  the  property. 

Underhill  of  New  York,  owned  the  vessel;  the  plaintiff 
claimed  her  by  virtue  of  a  bill  of  sale  from  dose, 

captain  of  the  vessel  and  agent  for  said  Underhill;  the  defend- 
ant set  up  title  to  her  in  virtue  of  a  purchase  from  said  Under- 
bill, subsequent  to  the  bill  of  sale  from  Close  —  whose  power 
of  agency  and  right  to  sell  was  drawn  in  question.  And  the 
defendant  moved  that  Close  might  be  sworn  as  a  witness;  but 
by  the  court  was  not  admitted,  for  after  he  has  executed  a  bill 
of  sale  in  the  name  of  Underbill,  it  shall  not  lie  in  his  power  to 
swear  that  he  had  no  right  to  do  it. 
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The  defendant  offered  a  bill  of  sale  of  said  vessel,  witnessed 
by  two  subscribing  witnesses  —  which,  was  denied  to  be  genu- 
ine. The  defendant  offered  to  prove  the  execution  by  com- 
parison of  the  handwriting  —  but  by  the  court,  it  will  not  do 
to  admit  the  lowest  kind  of  evidence  to  authenticate  a  deed, 
when  it  is  apparent  that  the  party  has  better  evidence  in  hia 
power,  which  might  have  been  produced.  The  bill  of  sale 
was  rejected. 

Sheriff  Abel  v.  Forgue. 
What  one  co-obligor  has  said  who  is  not  sued,  cannot  be  given 

in  evidence  against  the  other. 
The  creditor  consenting  to  the  release  of  one  joint  debtor  is  a  release 

of  both. 

Action  of  debt  on  a  bond  for  £100,  dated  the  12th  of  Oc- 
tober 1791,  wherein  the  defendant  with  Hannah  Bulkley, 
bound  themselves  jointly  and  severally  to  the  plaintiff,  upon 
the  following  condition;  that  whereas  Jonathan  Bulkley  and 
Francis  Forgue,  are  in  prison  upon  an  execution  in  favor  of 
Aaron  Hawley  against  them,  for  £24  debt,  and  £13  16s.  3d. 
cost,  which  is  dated  the  20th  of  August  1791;  now  if  the  said 
Jonathan  and  Francis  shall  abide  true  and  faithful  prisoners 
until  legally  discharged  then  said  bond  is  to  be  void:  Breach 
alleged,  that  said  Francis  on  the  14th  of  January  A.  D.  1792, 
made  his  escape  from  gaol  without  consent  of  the  plaintiff 
and  the  gaoler,  and  that  said  execution  and  bond  remained 
unpaid  and  unsatisfied. 

The  defendant  plead  in  bar  —  That  on  the  4th  of  November 
A.  D.  1791,  the  said  Jonathan  and  Francis  being  joint  debtors 
imprisoned  on  said  execution,  the  plaintiff  agreed  with  said 
Hannah  that  in  case  she  would  pay  to  him  £15  he  would  con- 
sent that  said  Jonathan  should  go  out  of  prison;  and  that  he 
would  never  make  any  demand  upon  her  or  the  said  Jonathan 
on  account  of  said  execution  or  said  bond,  or  in  any  way  or 
manner  sue  them,  or  either  of  them ;  and  the  said  Hannah  did 
then  and  there  pay  and  secure  to  the  plaintiff  said  simi  of  £15 
which  he  accepted  and  thereupon  and  in  consideration  thereof 
did  give  to  the  said  Jonathan  liberty  and  license  to  deport 
from  said  gaol,  and  from  his  imprisonment  on  said  execution^ 
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and  to  go  wheresoever  lie  pleased;  and  the  said  Jonathan  did 
on  said  4th  of  iN'ovember  depart  from  gaol,  and  from  his  im- 
prisonment with  the  free  consent  of  the  plaintiff;  and  said 
.Francis  afterwards,  viz.  on  the  14th  of  January  A.  D.  1792,. 
departed  from  said  gaol  and  his  imprisonment,  as  well  he 
might 

The  plaintiff  replied  —  Traversing  the  agreement  alleged  in 
the  defendant's  plea  to  have  been  made  with  said  Hannah; 
also  said  Jonathan's  departing  from  gaol  with  his  consent  on 
the  4th  of  November  A.  D.  1791. 

The  defendant  rejoined,  nffirming  her  plea  in  bar,  upon 
which  issue  was  joined  to  the  jury. 

The  jury  found  the  facts  alleged  in  the  plea  in  bar,  and  for 
the  defendant  to  recover  her  cost. 

On  the  trial  the  plaintiff  offered  to  prove  what  said  Hannah 
had  said,  but  by  the  court  was  not  permitted;  she  is  not  a 
party  to  the  suit,  and  what  one  co-obligor  has  said  cannot  be 
evidence  against  the  other. 

The  plaintiff  moved  in  arrest  of  judgment,  that  said  issue 
was  immaterial. 

By  the  CouET.  The  motion  in  arrest  is  insuflScient,  and  the 
defendant  must  have  judgment.  The  plaintiff's  consenting  to 
the  release  of  said  Jonathan  from  imprisonment  on  said  exe- 
cution was  a  discharge  of  said  Francis.  For  where  two  are 
jointly  charged  and  imprisoned  on  an  execution,  the  creditor^a 
consenting  to  the  release  of  one,  is  a  discharge  of  both. 
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Ives  v.  D'Wolf, 

A  plea  of  non  est  factum  to  a  note  to  which  no  answer  is  glvenv 
cannot  be  judged  Insufficient. 

Error  to  reverse  a  judgment  of  a  justice  in  an  action, 
brought  by  D'Wolf  v.  Ives  on  a  note  for  £5,  dated  the  6th  of 
May,  A.  D.  1791. 
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The  defendant  plead  —  That  the  note  on  which,  etc.  was 
not  his  act  and  deed.  To  which  plea  the  plaintiff  gave  no 
answer. 

The  justice  gave  judgment  —  That  the  defendant's  plea 
was  insufficient,  and  for  the  plaintiff  to  recover. 

Error  assigned —  That  said  justice  ought  to  have  answered 
to  the  facts  in  the  plea;  or  if  he  coneidered  it  as  demurred  to, 
to  have  given  judgment  that  said  plea  was  sufficient. 

Judgment  —  Manifest  error,  for  the  reasons  assigned. 

Johnson  v.  Hills. 
A  writ  directed  to  an  indifferent  person  by  name,  without  describ- 
ing bis  place  of  abode,  is  good. 

Writ  of  Ekroe  to  reverse  a  judgment  of  the  County  Court 
in  an  action  Johnson  v.  Hills,  by  writ  directed  in  the  words 
following,  viz.  Whereas  no  proper  officer  can  be  had  to  serve 
this  writ,  without  great  charge  and  inconvenience,  this  writ  is 
directed  to  Roger  Cogswell  an  indifferent  person  to  serve  and 
return. 

Plea  in  abatement  —  That  Roger  Cogswell  to  whom  this 
writ  was  directed  was  not  described  of  any  place,  town,  county, 
or  state;  whereas  he  was  of  AVashington  in  the  county  of  Litch- 
field.   Demurrer. 

Judgment  —  That  the  plea  is  sufficient. 

Error  assigned  —  That  said  plea  was  insufficient,  and  ought 
so  to  have  been  adjudged. 

Judgment  —  Manifest  error.  The  statute  requires  that  the 
authority  signing  the  writ  shall  insert  the  name  of  the  in- 
different person,  and  the  reasons  of  the  direction,  without  any- 
thing more;  if  this  is  too  loose,  the  legislature  will  correct  it. 

Newhal  v.  Wadhams. 
A  witness's  saying  that  be  would  swear  anything,  goes  only  to  his 
credit 

Action  for  a  fraud  in  the  sale  of  a  horse.  Issue  to  the  jury. 
The  defendant  offered  to  prove  that  one  of  the  plaintiff's  wit- 
nesses had  declared  that  he  would  swear  to  anything,  if  he 
could  get  six  shillings  by  it. 

The  evidence  was  admitted,  as  it  went  to  lessen  the  weight 
of  his  testimony. 
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DurroN  v.  Couxty  of  Litchfield. 

Action  declaring,  that  Samuel  Hurlburt  was  imprifioned  on 
an  execution  for  £10  18s.  lawful  money,  in  his  favor;  and 
that  on  the  2d  of  June,  A.  D.  1790,  he  made  his  escape 
through  the  insufficiency  of  the  gaol.  Plea  —  Not  guilty. 
Issue  to  the  court. 

Judgment  —  That  the  defendants  are  guilty,  and  that  the 
plaintiff  recover  £4  lawful  money,  the  special  damages  only. 
See  Staphorse  v.  County  of  Xew  Haven,  August  Term,  A.  D. 
1789. 

HuRD  V.  Hull, 
A  writ  on  which  a  duty  has  not  been  paid,  is  void. 

Petition  for  a  new  trial  on  account  of  having  misplead. 
The  petition  was  continued  from  last  court  by  the  agreement 
of  the  parties,  and  was  now  to  have  been  heard  oni  the  merits; 
and  it  being  now  discovered  that  the  duty  has  never  been  paid 
on  the  petition,  this  question  was  put  to  the  court  —  Whether 
the  duty  might  now  be  paid  and  certified  and  the  cause 
proceed. 

By  the  Court.  The  statute  is  express  and  positive  that  no 
writ  shall  be  valid,  etc.  unless  the  duty  is  paid  and  certified; 
and  the  agreement  of  the  parties  cannot  alter  the  law. 

Holabert  v.  Blakely. 

A  purchaser  under  a  coUector  who  sold  the  land  for  payment  of 

taxes,  may  not  enter  till  the  year  is  expired. 
A  collector  may  not  take  the  whole  of  a  man's  interest  for  a 

shorter  term  than  he  has  in  it,  but  must  take  such  part  as  is 

necessary,  for  the  whole  term. 

Action  of  trespass  for  cutting  the  grass,  eating  up  the  feed, 
etc.  on  a  certain  piece  of  land  described  in  the  declaration. 

Plea  in  bar  —  That  the  plaintiff  owned  said  land  in  right  of 
his  wife;  that  he  put  it  into  the  list;  that  Mitchel,  a 

collector  of  taxes,  levied  his  warrant  upon  it,  and  took  it  for 
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taxes  due  from  the  plaintiff,  advertised  and  sold  it  according  to 
law  to  the  defendant  for  the  term,  of  three  years,  and  gave 
him  a  proper  deed  or  lease  of  it  for  said  term,  and  the  plaintiff 
failed  to  pay  said  taxes,  interest,  and  cost  within  one  year, 
and  said  lease  was  recorded,  and  the  defendant  entered  and  did 
the  facts  complained!  of,  as  he  had  good  right  to  do. 

The  plaintiff  replied  —  That  the  defendant  entered  upon 
said  land,  and  did  the  facts  complained  of  within  one  year  from 
the  sale  of  said  land  by  the  collector,  and  the  giving  of  said 
lease.    Demurrer. 

Judgment  —  That  the  reply  is  sufficient. 

Two  questions  are  made  —  1st.  Whether  any  less  estate  in 
lands  than  a  fee,  is  liable  to  be  taken  for  taxes?  2d.  "Whether 
if  it  is,  the  collector  may  take  the  whole,  and  dispose  of  it,  for 
a  shorter  term  than  the  debtor  hath  in  it,  and  thereby  deprive 
him  of  his  whole  living  during  that  period  —  or,  whether  he 
must  not  take  such  part  only,  as  being  disposed  of  during  the 
whole  of  the  debtor's  term  in  it,  will  be  sufficient  to  pay  the 
taxes,  and  leave  the  residue,  provided  the  taxes  are  not  suffi- 
cient to  swallow  up  the  whole? 

The  statute  is  —  That  all  the  real  estate  that  anyone  is 
seized  and  possessed  of  in  his  own  right  in  fee,  shall  be  liable^ 
and  stand  chargeable  with  all  public  taxes  due  from  the  owner, 
etc. 

The  reply  is  no  answer  to  the  plea,  because  it  doth  not  tra- 
verse the  time  of  doing  the  facts,  alleged  in  the  plea. 

All  a  man's  personal  estate,  with  certain  exceptions,  is  liable 
for  the  payment  of  his  taxes  —  and  by  the  statute  all  his  real 
estate  which  he  is  seized  and  possessed  of  in  fee,  is  made  liable 
to  the  payment  of  his  taxes;  of  consequence  all  other  estate 
which  may  partake  of  the  nature  of  both  real  and  personal  ia 
liable:  Whenever  it  becomes  necessary  to  take  property  from 
the  debtor  to  satisfy  his  just  debts,  so  much  must  be  taken,  as 
is  necessary  to  satisfy  the  demand;  but  it  ought  to  be  taken  in 
such  a  manner,  as  will  be  least  prejudicial  and  distressing  to 
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the  debtor:  To  take  the  whole  of  the  plaintiff's  interest  for 
three  years,  was  not  necessary,  and  must  be  very  distressing  to 
him;  whereas  to  have  taken  the  whole  of  his  estate  in  a  part^ 
would  equally  have  answered  the  demand,  and  left  him  the 
means  of  subsisting.  And  this  is  analogous  to  the  proceedings 
upon  an  elegit  in  Great  Britain,  where  the  debt  is  levied  and 
satisfied  from  one-half  of  the  profits  of  the  land,  etc. 

Vaughn  v.  Sherwood. 

A  garnishee  has  right  to  testify  upon  a  scire  facias  against  him» 
whether  the  plaintiff  require  it  or  not. 

SciBE  Facias  calling  upon  him  as  agent,  factor,  etc.  to 
account  for  the  effects  of  Codgreave  in  his  hands,  an 

absent  absconding  debtor. 

The  plaintiff  not  needing  the  aid  of  the  defendant's  oath, 
or  fearing  it  would  be  against  him,  did  not  require  it,  and  made 
a  question,  whether  the  defendant  might  be  sworn  and  testify 
in  the  case,  unless  the  plaintiff  required  it? 

By  the  Court.  The  law  considers  it  as  a  matter  of  account, 
and  either  party  hath  right  to  the  benefit  of  the  garnishee's 
testimony.    The  garnishee  was  admitted  and  sworn. 

Filly  v.  Brace. 

If  A.  recommends  B.  to  O.  for  a  certain  sum,  and  thereupon  O. 
trusts  B.  and  takes  his  notes  payable  at  a  certain  time,  and  B. 
gives  A.  his  note  for  the  same  sum,  payable  one  month  after 
B.'s  note  is  payable  to  G.  conditioned  that,  if  he  holds  A.  harm- 
less from  said  debt  to  O.  then  said  note  to  be  void.  If  B.  falls 
to  pay  said  debt  to  O.  before  his  note  is  payable  to  A:  he  will 
be  liable  upon  It. 

Action  on  note,  dated  25th  of  February  A.  D.  1789,  for  £24 
lawful  money,  payable  on  the  1st  of  November  then  next,  with 
interest;  writ  dated  the  16th  day  of  January  A.  D.  1790. 

Plea  in  bar  —  That  there  was  indorsed  on  the  back  of  said 
note  the  following  conditions,  viz.  The  consideration  of  the 
within  note  is  such,  that  the  within  named  Filly  did  give  said 
Brace  a  recommend  to  EHsha  Cornish  for  fifteen  or  twenty 
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pounds  lawful  money ;  if  the  said  Brace  doth  hold  the  said  Filly 
harmless  from  that  debt,  then  the  within  obligation  to  be  void; 
otherwise  to  be  in  force:  Averring  that  the  plaintiff  had  never 
been  damnified,  but  had  ever  been  saved  harmless  from  said 
recommendation. 

Plaintiff  replied  —  That  at  the  special  instance  and  request 
of  the  defendant  he  gave  him  the  following  recommendation, 
viz.  November  20th,  A.  D.  1788,  This  may  certify  to  you  Mr. 
Elisha  Cornish,  that  I  will  warrant  Mr.  Nathaniel  Brace's  note 
good  for  fifteen  or  twenty  pounds.  Jonathan  Filly,  Jr.  That 
on  the  credit  of  said  writing,  said  Cornish  trusted  the  defendant 
and  took  his  notes,  one  for  £13,  dated  20th  November  A.  D. 
1788,  and  one  £8  10s.,  dated  the  21st  of  said  November  both 
payable  on  the  1st  of  October  then  next;  that  the  defendant 
had  never  paid  said  notes  nor  either  of  them;  that  the  defend- 
ant on  said  1st  of  October  A.  D.  1789,  was  wholly  insolvent, 
and  ever  since  had  been  totally  unable  to<  pay  said  notes;  that 
on  the  7th  of  October  A.  D.  1789,  said  Cornish  put  said  notes 
in  suit;  recovered  judgments  and  executions  upon  them  against 
said  Brace,  which  executions  on  the  day  of  August  A.  D. 

1790,  were  returned  non  est;  that  thereupon  the  plaintiff  be- 
came liable  to  pay  said  debts  to  said  Cornish,  who  had  prose- 
cuted him  and  compelled  him  to  'ps,j  said  debts;  and  so  the 
plaintiff  had  been  damnified,  etc. 

The  defendant  rejoined  —  Traversing  the  plaintiff's  having 
been  compelled  to  pay  said  debt,  or  his  having  paid  it  in  any 
manner,  and  demurred  to  the  residue  of  the  reply. 

Judgment — Plaintiff's  reply  insufficient;  upon  the  groimd, 
that  the  plaintiff's  being  liable  for  said  debt  is  not  a  cause  of 
action.  Hart  v.  Bull,  Kirby's  Rep.  396;  and  the  case  of 
Brentnal  v.  Helms  et  al.  adjudged  New  Haven,  August  Term, 
A.  D.  1791.  Further,  the  plaintiff's  action  was  commenced 
long  before  the  executions  of  Cornish  against  Brace  were  re- 
turned non  est  mventvs;  that  it  did  not  appear  at  the  time 
when  this  action  was  commenced,  but  that  Brace  would  pay 
said  executions,  and  save  the  plaintiff  harmless. 

Root,  J.,  dissented.  The  case  of  Hart  v.  Bull,  does  not  com- 
pare with  this  case.     That  was  upon  an  indemnifying  bond 
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giren  by  Bull  after  Hart  had  become  liable  upon  the  notes, 
and  was  sued  the  next  day;  the  bond  therefore  could  not  have 
been  given  to  indemnify  against  a  mere  liability,  but  an  actual 
danmification  upon  the  notes,  and  Bull  ought  to  have  had  a 
reasonable  time  allowed  before  a  suit  was  brought  on  the  bond. 

Nor  does  the  case  of  Brentnal  and  Helms  apply  in  this  case. 
That  was  an  action  brought  upon  a  promise  of  general  in- 
demnity, against  an  obligation  entered  into  by  the  plaintiff, 
with  the  defendants,  to  the  treasurer  of  the  state,  at  their 
special  request,  and  for  their  sole  duty.  The  court  determined 
in  that  case,  that  a  mere  liability  to  be  sued,  was  not  a  good 
cause  of  action,  upon  a  general  indemnity.  See  New  Haven, 
August  Term,  A.  D.  1791. 

The  notes  given  by  Brace  to  Cornish  were  due  and  payable 
on  the  1st  of  October  A.  D.  1789.  The  recommendation  was 
given  on  the  20th  of  November  1788.  The  note  on  which,  etc. 
given  to  the  plaintiff  for  indemnity,  was  dated  the  25th  of 
Februaiy  A.  D.  1789,  payable  on  the  1st  of  November  A.  D. 
1789 ;  and  delivered  to  the  plaintiff  with  this  condition  indorsed 
upon  it.  The  consideration  of  the  within  note  is  such,  that  the 
within-named  Filly,  did  give  said  Brace  a  recommend  to 
Elisha  Cornish,  for  fifteen  or  twenty  pounds  lawful  money;  if 
the  said  Brace,  does  hold  the  said  Filly  harmless,  from  that 
debt,  then  the  within  obligation  to  be  void,  etc. 

The  true  construction  of  these  transactions  and  of  the  note 
in  suit,  appears  to  be  this;  you  have  recommended  and  war- 
ranted my  notes  to  E.  Cornish  for  £20,  which  are  due  on  the 
1st  of  October  A.  D.  1789  —  in  consideration  thereof,  I  Brace 
give  you  my  note  payable  the  1st  of  November  A.  D.  1789, 
with  this  only  condition  and  saving;  that  if  I  pay  said  Oomish 
his  debt,  by  the  1st  of  October  when  it  is  due,  or  before  the  1st 
of  said  November  and  save  you  harmless,  then  this  note  shall 
be  void ;  otherwise  shall  be  an  absolute  note  for  the  sum  therein 
specified.  Upon  this  coiistniction  it  is  clear,  that  as  Brace  had 
failed  of  paying  said  debt  to  said  Cornish  by  the  Ist  of  Novem- 
ber and  thereby  saved  said  Filly  harmless,  he  had  become  liable 
upon  his  note  to  Filly,  the  same  as  an  absolute  note  —  which 
places  the  case  upon  quite  a  different  footing,  from  that  of  a 
general  promise  of  indemnity. 
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This  judgment  was  reversed  upon  a  writ  of  error  in  the 
Supreme  Court  of  Errors,  June  A.  D.  1794;  for  the  reasons 
following,  viz. 

It  has  been  a  question  much  discussed,  whether  a  person 
having  become  surety  for  another  and  having  taken  any  ob- 
ligation to  save  him  harmless  on  account  of  his  having  become 
surety,  may  have  an  action  on  the  ground  of  a  damnification, 
before  he  has  actually  paid  the  debt;  or  at  any  rate,  before 
judgment  is  recovered  against  him  and  his  body  taken  by  the 
execution.  There  can  be  but  little  doubt  concerning  this  ques- 
tion if  it  be  taken!  up  on  the  foot  of  reason  only,  without  ref- 
erence to  any  legal  decisions.  There  certainly  can  be  a  dam- 
nification, a  loss,  or  suffering,  without  paying  a  farthing  of 
money  towards  the  debt,  or  without  being  committed  on  the 
execution.  It  would  be  absurd  to  say  that  an  arrest  of  a  man's 
person  on  mesne  process  and  obliging  him  to  procure  bail,  or 
putting  him  to  the  necessity  of  attending  court,  on  a  suit 
brought  against  him  for  the  debt,  would  be  no  damnification. 

But  the  authorities  are  not  silent  on  this  subject:  In  Croke 
Eliz.  page  53  is  reported  a  case  in  favor  of  the  sheriffs  of  the 
city  of  Norwich  against  Bradshaw,  for  an  escape  out  of  prison. 
The  defendant  after  verdict  against  him,  moved  in  arrest  of 
judgment,  because  it  was  alleged  in  the  declaration,  that  the 
plaintiffs  were  merely  chargeable  with  the  debt,  but  did  not 
say  that  they  were  chaj^ed  with  it,  nor  showed  that  they 
were  otherwise  damnified.  But  it  was  determined  by  the  court, 
that  on  a  HabUity  to  be  sued  by  the  creditor,  an  action  might 
be  maintained  by  the  dieriffs.  It  is  true  the  court  said  that  the 
defendant  did  wrong  to  the  plaintiffs  by  the  escape  and.  there- 
fore was  liable  to  them,  but  though  the  court  so  said,  they 
never  could  have  adjudged  the  defendant  to  have  been  liable 
to  the  sheriffs  for  the  escape  merely,  if  the  creditor  had  been 
barred  of  his  suit  against  them. 


JXJNE,  A.  D.  1794.  611 

Filly  T.  Brace. 

In  Cro.  Eliz.  123  is  reported  a  case  in  favor  of  Barkley  and 
Gibbs,  bailiffs  of  the  city  of  Worcester,  v.  Kempstow.  The 
declaration  states  that  one  Worsely  was  arrested  in  an  action 
returnable  before  the  bailiffs,  chamberlain  and  aldermen  of  the 
city  of  Worcester,  and  that  the  plaintiffs  were  keepers  of  the 
prison  in  the  above  said  city,  and  that  the  defendants  owned  a 
house  adjoining  to  said  prison,  in  which  the  bailiffs  had  used  to 
commit  their  prisoners  to  be  safely  kept;  that  Worsely  being 
arrested  was  by  the  plaintiffs  committed  to  prison,  and  the  de- 
fendants having  said  house  adjoining  the  prison,  in  considera- 
tion that  the  plaintiffs  committed  the  prisoner  to  him  to  keep, 
by  which  he  might  make  his  commodity,  by  uttering  his  meat 
and  drink,  and  might  have  as  great  benefit  as  he  used  to  have, 
promised  to  keep  him  safely  and  save  the  plaintiffs  harmless 
of  all  escapes;  whereupon  they  committed  the  prisoner  to  his 
house  to  keep,  etc.  and  he  such  a  day  suffered  him  to  escape, 
etc.  Upon  nonassumpsit  pleaded,  a  verdict  was  found  for  the 
plaintiffs  —  and  it  was  moved  in  arrest  of  judgment,  that  the 
plaintiffs  did  not  show  how  they  were  damnified,  etc.  but  the 
motion  was  overruled  by  the  court,  because  to  use  their  own 
words,  "  Immediately  on  the  escape,  they  were  damnified  and 
in  danger  of  being  sued,  and  might  sue  the  defendants  pres- 
ently and  not  tarry  tUl  they  were  sued." 

In  Cro.  Eliz.  264  is  reported  the  case  of  Ruth  agaiost 
Redgebey,  which  was  an  action  of  debt  on  an  obligation  to 
save  harmless  J.  Robinson  on  an  obligation;  and  on  the  plea  of 
nondamnificatuSy  it  was  replied  that  judgment  had  been  re- 
covered by  said  Robinson  against  the  plaintiff.  The  defendant 
rejoined,  that  he  himself  had  retained  an  attorney  in  said  suit, 
and  the  plaintiff  was  at  no  expenses,  nor  arrested  on  it,  nor 
were  his  goods  or  lands  seized;  and  that  after  judgment  he  was 
not  damnified;  a  demurrer  was  taken  to  the  rejoinder.  All 
the  court  resolved  for  the  plaintiff,  for  that  by  the  very  judg- 
ment he  was  damnified;  and  that  if  after  the  judgment  he  had 
paid  the  debt  it  would  not  serve,  for  he  was  damnified  bef ore. 
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Agreeably  to  this  doctrine  is  that  laid  down  in  the  ease  of 
Bothright  against  Harvey  in  Oro.  Eliz.  369.  In  Broughton's 
case  also,  6  Cook,  24,  a  quotation  is  made  of  the  yeajvbook  18 
Ed.  4,  27  C.  wherein  it  was  said  by  Bryan  and  Littleton,  "  that 
terror  of  suit,  so  that  one  dare  not  go  about  his  business  is  a 
damnification,  although  he  be  not  arrested  or  forced  by  pro- 
cess," etc. 

It  was  ai^ed  by  the  counsel  for  the  defendant  in  error, 
that  if  there  should  be  any  doubt  with  respect  to  the  ancient 
decisions,  yet  those  of  modem  times  have  been  decidedly 
against  the  plaintiff  in  error;  but  on  careful  examination  it  will 
be  found  that  the  ancient  and  modem  decisions  have  been 
correspondent  with  each  other.  The  modem  decisions  have 
been  on  the  question,  whether  an  action  can  be  maintained 
against  a  bankrupt  after  an  act  of  bankruptcy  committed  and 
a  certificate  obtained,  by  one  who  has  been  surety  for  him  to 
his  creditors,  if  such  creditor  on  neglect  of  payment  commence 
his  action  against  the  surety,  before  the  bankruptcy,  but  the 
surety  doth  not  settle  the  debt  either  by  paying  the  money,  or 
being  committed  to  prison,  till  after  the  bankruptcy,  in  such 
case  the  courts  in  Westminster  have  decided  that  a  recovery 
may  be  had  against  the  bankrupt;  because  though  the  surety 
previous  to  the  bankruptcy  might  have  a  demand  sounding  in 
damages  against  the  bankrupt,  yet  he  had  no  ascertained  debt 
which  he  could  swear  to  and  prove  under  the  commission;  it 
did  not  become  properly  speaking  a  debt,  before  the  payment 
of  the  money,  or  (which  is  esteemed  equivalent  to  paying  the 
money)  before  a  conmntment  of  the  surety  to  prison  on  the 
execution.  It  is  true  Lord  Mansfield  in  the  case  of  Taylor 
against  Mills  and  Magnall,  Oowper,  527,  speaking  of  Taylor 
at  the  time  when  Mills,  etc.  committed  an  act  of  bankruptcy 
says,  "  He  was  not  damnified  at  that  time,  and  till  damnified 
(which  he  could  not  be  till  he  had  been  called  upon  and  had 
paid)  he  could  not  bring  an  action." 

The  case  was  this  —  Taylor  was  surety  for  the  debt  of  MHIb 
and  Magnall,  which  became  due  before  their  bankruptcy;  but 
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he  did  not  pay  it  until  after  their  bankruptcy.  The  question 
was,  whether  he  should  recover  against  them  on  account  of 
having  paid  this  debt,  and  Lord  Mansfield  rightly  determined 
that  he  ought  to  recover,  because  he  not  having  paid  the  debt 
till  after  the  bankruptcy,  could  not  come  in  as  a  creditor  un- 
der the  commission.  But  his  assertion,  if  it  be  so  understood, 
that  an  action  never  could  be  brought  by  the  surety  before  he 
had  paid  the  debt  of  his  principal,  was  a  mere  obiter  opinion, 
and  not  applicable  to  the  cause  then  before  him;  and  besides 
is  contradictory  to  common  sense  and  to  other  judicial  de- 
terminations on  the  subject.  It  was  enough  in  that  case  that 
Taylor  could  not  swear  to  any  precise  debt  before  the  bank- 
ruptcy, and  therefore  he  ought  to  recover  after. 

The  cases  of  Ohilton  against  Wiffin  and  Cromwell,  and 
Goddard  against  Venderheyden,  the  former  reported  in  3  Wil- 
son, 13,  the  latter  in  3  Wilson,  262,  and  also  in  2  Black.  794, 
were  relied  on  by  the  counsel  for  the  defendant  in  error,  as 
being  in  point  for  the  defendant.  But  both  of  those  causes  ap- 
pear to  be  decided  on  the  ground  heretofore  alluded  to,  and 
not  on  that  on  which  the  present  case  stands.  The  question  in 
those  cases  was,  whether  the  plaintiffs  having  paid  debts  for 
the  defendant,  after  their  (the  defendants)  bankruptcy,  should 
recover  against  them,  notwithstanding  they  had  been  sued  for 
and  liable  to  pay  the  same  debts  before  the  bankruptcy;  and  it 
was  determined  by  the  court  that  they  should  recover. 

In  the  case  of  Chilton  against  WiflSn  and  Cromwell,  the 
plaintiff  did  not  pay  the  money  at  all,  but  was  committed  to 
prison  on  the  execution,  and  the  court  determined  that  his 
being  committed  to  prison  was  equivalent  to  his  paying  the 
debt,  or  in  other  words,  that  the  debt  by  such  commitment  was 
ascertained  against  the  defendant.  The  court  in  giving  their 
opinion  in  page  14,  say  that  until  the  plaintiff  was  imprisoned, 
no  debt  was  owing  from  the  defendant  to  the  plaintiff,  and  that 
the  defendant  was  not  indebted  till  the  plaintiff's  body  was  in 
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prison  upon  judgment  and  execution  for  a  certain  sum,  and 
that  as  the  plaintiflF  could  not  come  in  as  a  creditor  for  the 
amount  of  the  judgment  under  the  commission,  he  could  not 
be  barred. 

-  In  page  17,  after  having  very  fully  gone  into  the  case  they 
conclude  with  the  following  words,  "  Upon  the  whole,  no  debt 
can  be  barred  but  what  was  a  debt  contracted  with  certainty 
before  the  act  of  bankruptcy.  Did  the  defendants  owe  the 
plaintiflF  Chilton  £308  lOs.  and  cost  before  he  rendered  his 
body  in  satisfaction  thereof,  (which  wo  take  to  be  the  same 
thing  as  if  he  had  actually  paid  the  debt  and  cost)  ?  They  cer- 
tainly did  not.  They  had  promised  to  pay  the  money,  to 
furnish  the  money  to  take  up  the  bill  and  note  aiid  to  save  the 
plaintiflF  Chilton  ha,rmless;  they  broke  their  promise.  Chilton 
was  terrified  and  arrested.  There  was  an  injury  to  a  certain 
degree,  but  no  debt  owing  by  the  defendants  to  Chilton  before 
his  body  was  in  execution  for  the  certain  sum.  How  could  the 
plaintiflF  Chilton  at  the  time  of  the  commission  of  bankruptcy's 
i^uing,  have  sworn  to  a  debt  before  he  had  advanced  a  shilling 
for  the  defendant?  He  certainly  could  not.  But  now  his 
body  being  in  execution,  he  has  thereby  paid  the  debt;  so  the 
postea  must  be  delivered  to  the  plaintiflF,  and  he  must  have 
judgment."  It  will  be  observed  that  the  court  say,  "  there  had 
been  an  injury  to  a  certain  degree  "  before  the  bankruptcy. 
And  undoubtedly  for  this  injury  an  action  could  have  been 
maintained  and  a  recovery  had  pro  tanto. 

In  the  case  of  Goddard  against  Vanderheyden,  the  reasoning 
of  the  court  is  the  same  as  in  the  case  of  Chilton  v.  Wiflfin  and 
Cromwell.  In  giving  their  opinion  in  that  case  it  is  thus  laid 
down  by  them  in  the  3d  of  Wilson,  270.  "  If  A  has  a  bond 
of  indemnity  from  B  and  the  condition  be  broken,  and  after- 
wards B  becomes  bankrupt  before  A  has  been  sued  or  dam- 
nified, though  A  has  a  good  cause  of  action  against  B  before 
the  act  of  bankruptcy,  yet  as  A  had  not  been  damnified  by 
paying  any  certain  sum  of  money,  by  B's  breach  of  the  con- 
dition, A  cannot  possibly  swear  to  any  debt  due  and  owing 
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from  B  at  the  time  of  the  act  of  bankruptcy.  Suppose  a  lessee 
ploughs  up  meadow  ground  for  which  he  is  bound  to  pay  the 
lessor  a  certain  sum  of  money  as  a  penalty,  can  that  penalty 
be  proved  as  a  debt  under  a  conmiission  of  bankrupcty?  It 
certainly  cannot." 

In  page  272  they  make  use  of  the  following  expressions, 
"  In  assault  and  battery  before  bankruptcy,  during  the  bank- 
ruptcy the  plaintiflF  has  a  verdict  with  damages,  but  had  not 
judgment  till  after  the  certificate;  the  court  wasof  opinion  the 
plaintiff  could  not  come  in  imder  the  commission;  that  it  was 
not  a  provable  debt,  or  a  debt  due  at  the  time  of  the  bank- 
ruptcy, and  quote  Walter  v.  Sherlock,  Hil.  23,  Geo.  2. 

It  is  very  evident  that  in  the  last  case  put  as  well  as  in  the 
others,  there  was  really  a  cause  of  action  existing,  for  which 
damages  could  be  recovered  before  the  bankruptcy,  and  yet 
when  the  damages  were  ascertained  by  judgment  after  the 
bankruptcy,  that  judgment  would  be  considered  as  a  good  debt 
against  the  bankrupt  notwithstanding  his  certificate.  The 
cases  in  3  Wilson,  346,  of  Young  and  Gill  v.  Hookley  and  of 
Paul  against  Jones  in  1  Dum.  599,  were  decided  on  the  same 
principle  with  those  of  Chilton  against  Wiffin  and  Cromwell, 
and  Qoddard  against  Vanderheyden. 

Among  the  more  ancient  authorities  Broughton's  case  in  6 
Co.  24,  was  relied  upon  by  the  defendants  in  error,  but  no 
more  was  determined  in  that  case  than  that  the  obligee  in  a 
bond  to  save  harmless  might  voluntarily  pay  the  debt  he  was 
bound  and  liable  to  pay  and  bring  his  action  agaiust  the  obligor 
and  recover  for  the  money  so  paid  by  him  as  well  as  if  he  had 
been  compelled  to  the  payment  by  a  compulsory  process. 

Nor  is  the  3  Brown,  502,  cited  by  the  counsel  for  the  de- 
fendant more  in  his  favor.  The  point  determined  in  that  case 
was,  that  an  obligee  in  a  bond  to  save  harmless,  having  paid 
part  of  the  debt  for  the  obligor  before  his  bankruptcy. and  a 
part  after  (the  bond  being  forfeited  at  the  time  of  the  first  pay- 
njent)  might  come  in  as  a  creditor  under  the  commission  for 
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the  whole  debt;  an  inference  certainly  could  not  be  drawn 
from  his  coming  in  as  a  creditor  for  what  he  paid  before  his 
bankruptcy,  that  he  had  no  cause  of  action,  for  such  sum  paid, 
at  the  time  of  payment.  For  suppose  no  sum  had  been  paid  by 
him  but  what  was  paid  before  the  bankruptcy  and  the 
remained  of  the  debt  had  been  paid  by  another  per- 
son after  the  bankruptcy;  or  suppose  the  remainder  had  never 
been  paid?  Would  not  an  action  have  been  sustained  imme- 
diately on  the  payment  of  this  sum?  "Would  not  his  being 
obliged  to  pay  it  be  a  damnification?  There  can  be  no  ques- 
tion about  it.  Theare  is  not  even  a  dictum  but  that  on  the  pay- 
ment of  money  an  action  will  lie  to  recover  so  much  as  is  in 
fact  paid. 

It  is  therefore  clear  from  adjudged  cases  that  an  action  may 
be  maintained  on  an  obligation  covenant  or  engagement  to 
save  harmless,  if  a  suit  be  previously  brought  against  the 
obligee,  etc.  by  the  creditor,  whose  debt  he  became  surety  to 
pay;  or  even  if  there  is  an  attempt  or  threatening  to  bring  a 
suit  so  £3  to  affrighten  and  terrify  him.  Whether,  if  the 
money  be  not  paid  to  the  creditor  by  the  time  stipulated,  and 
whether,  if  such  obligee  or  covenantee  be  barely  liable  to  pay 
the  debt  an  action  may  be  maintained  by  him  against  the 
obligor,  is  still  the  question?  To  this  the  3  Bulstrode,  233,  is 
directly  in  point,  in  which  the  sole  question  was  whether  an 
action  would  lie  on  a  mere  liability  to  pay,  and  it  was  de- 
termined that  it  would. 

So  in  Salk.  197,  it  was  said  by  the  court,  "  That  where  the 
counterbond  or  covenant  is  given  to  save  harmless  from  a  i)enal 
bond  before  the  condition  is  broken,  then  if  the  penal  sum  be 
not  paid  at  the  day,  and  so  the  condition  not  preserved;  the 
party  to  be  saved  harmless  does  by  this  become  liable  to  the 
penalty,  and  so  is  damnified,  and  the  counterbond  forfeited.'^ 
Though  in  the  same  case  the  court  held,  where  the  action  was 
brought  by  the  covenantee,  on  a  covenant  of  quiet  enjoyment 
of  lands  assigned  by  a  lessee  to  him  and  that  he  should  be 
clearly  discharged,  or  otherwise  indemnified  from  all  arrears  of 
rent  due  from  the  lessee,  "  that  rent  remaining  in  arrear  and 
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not  paid,  is  not  a  damage  unless  the  plaintiff  be  sued  or 
charged;  and  if  paid  any  time  before  such  damage  incurred 
by  the  plaintiff  it  is  sufficient,"  not  to  mention  that  in  Oro. 
Eliz.  53,  which  has  been  before  cited  the  court  expressly  say, 
that  on  a  liability  to  be  sued  the  sheriff  may  maintain  ani  action. 

We  think  therefore  that  a  liability  to  be  sued  or  to  pay;  a 
liability  every  moment  to  be  arrested  or  to  have  property 
taken,  necessarily  carries  with  it  a  damnification  to  the  person 
thus  liable  to  be  sued;  if  the  principal  debtor,  for  whom  such 
person  was  bound  be  reduced  in  his  circumstances  or  insolvent, 
and  in  such  case  no  express  damages  need  be  proved.  ' 

It  was  said  by  the  defendant  in  error,  that  the  recommenda- 
tions given  by  the  sheriff  in  error,  was  that  the  defendant  was 
good  for  fifteen  or  twenty  pounds;  but  that  the  credit  given 
him  was  for  £21  lOs.,  and  that  therefore  the  plaintiff  in  error 
was  not  holden  by  the  recommendation;  to  this  may  be  an- 
swered, that  the.  largest  note  being  given  on  a  day  previous  to 
that  on  which  the  other  was  given,  the  plaintiff  in  error  would 
be  liable  on  the  reconmiendation  for  the  £9  at  least;  but  at  any 
rate  the  defendant  in  error  shall  never  say  that  the  plaintiff  in 
error  was  not  liable  on  the  recommendation  when  he  con- 
cedes, that  by  means  of  it,  he  obtained  the  credit;  and  that 
some  months  after  the  recommendation  and  credit  was  given 
he  gave  the  note  of  indemnity  to  secure  the  plaintiff  in  error 
against  all  damages  he  might  be  liable  to  in  consequence  of 
this  veiy  reconmiendation. 

Upon  the  whole  we  are  of  opinion,  that  as  the  plaintiff  in 
error  was  liable  to  pay  the  debt  to  Cornish  and  to  be  arrested 
and  to  have  his  property  taken  therefor;  and  as  the  defendant 
in  error  was  reduced  in  his  circumstances  and  insolvent,  at  the 
time  when  the  suit  was  conunenced  on  the  note  of  indemnity, 
there  were  sufficient  ground  of  danmification  to  entitle  the 
plaintiff  in  error  to  his  action  and  consequently  the  judgment 
of  the  Superior  Court  ought  to  be  reversed. 
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Nelson  v.  Hammond. 

On  an  objection  to  an  appeal  in  an  action  on  book,  because  the  debt 
did  not  amount  to  £20 —  the  book  ought  to  be  Inserted  in  the 
objection,  that  It  may  appear  from  the  record. 

Ebkob  to  reverse  a  judgment  of  the  County  Court,  denying 
an  appeal  in  an  action  of  debt  by  book,  for  a  sum  more  than 
£20,  and  demanding  in  damages  £30,  brought  by  Nelson  v. 
Hammond. 

The  defendant  plead  in  abatement  —  Diminution  of  the 
record.  This  was  objected  to  as  improper;  if  the  writ  of  error 
hath  not  set  forth  the  record  truly,  the  defendant  may  plead 
•nul  tiel  recoi^  or  take  advantage  of  the  variance  in  abate- 
ment; but  if  the  County  Court  hath  not  given  out  the  whole 
record,  the  plaintiff  may  allege  diminution,  and  pray  a  oer- 
,tiorari  to  the  judge  or  the  court  in  which  the  record  is,  to 
certify  the  whole  record. 

The  defendant  took  back  his  plea  and  plead  —  That  theiie 
was  no  such  record  and  judgment,  etc.  Upon  inspection  th^ 
court  found  that  there  was  such  a  record,  etc.  The  defendant 
offered  a  copy  of  a  book  which  wbs  for  leea  than  £20  certified 
by  the  clerk  to  be  a  true  copy  of  the  plaintiff^s  book,  lodged 
on  file. 

By  the  Court.  If  the  defendant  would  have  advantage  of 
this,  he  ought  to  have  inserted  the  book  in  his  objection  to  the 
appeal,  and  so  placed  it  on  the  records  of  the  County  Court. 

The  defendant  then  plead  —  Nothing  erroneous  in  the 
record  and  judgment,  etc. 

'  Judgment  —  Manifest  error;  for  from  the  record  it  appean 
that  the  cause  was  appealable. 

HuBBEL,  Executor  of  Hendrick  Winegar,  v.  Prat.    . 

An  executor  has  no  right  to  petition  relative  to  lands,  unless  wanted 
•      to  pay  debts,  or  is  particularly  authorized  by  the  will. 

.  PBTiriON  in  chancery;  showing,  that  said  Prat  was  a  coir 
lector  of  taxes  for  the  town  of  Kent;  that  he  had  a  tax  against 
said  "Winegar,  for  £22;  that  he  levied  upon  a  tract  of  land/ 
described  in  the  petition,  worth  £240  lawful  money,  and  sold 
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it  on  the  20th  of  March,  A.  D.  1787,  to  ,  Botaford  for 

said  taxes  and  cost,  that  Botsf ord  had  reconveyed  said  land  to 
said  Prat;  that  said  Winegar  died  in  July,  1787,  having  ap- 
pointed die  petitioner  his  executor;  that  the  estate  was  in- 
solvent; that  said  Prat  exhibited  said  taxes  to  the  commission- 
ers as  a  claim  against  said  estate,  and  had  them  allowed;  that 
the  petitioner  was  ignorant  of  said  sale  and  deed,  until  after  a 
year  had  elapsed  from  the  sale;  that  the  heirs  of  said  Winegar 
were  minors;  that  said  Winegar  refused  to  receive  said  taxes, 
interest  and  cost,  and  to  release  said  lands;  praying  that  he 
might  be  compelled  to  do  it. 

Upon  the  evidence  it  appeared  —  That  the  land  was  worth 
much  more  than  it  was  sold  for;  that  said  Winegar^s  estate  was 
not  insolvent;  that  the  executor  had  discretionary  power  given 
him  by  the  will,  to  sell  laads^  if  necessary  for  certain  purposes; 
that  said  Winegar  had  personal  estate  to  pay  said  taxes,  and 
other  lands  which  were  clear. 

After  hearing  the  case  upon  the  merits,  the  court  dismissed 
the  petition;  because  the  executor  did  not  show  that  he  had 
right  to  bring  this  petition  as  it  was  not  wanted  to  pay  the 
debts,  nor  to  answer  the  purposes  of  the  will.  The  right  there- 
fore if  any  existed,  was  in  the  heirs  of  said  Winegar,  and  not 
in  the  executor. 

Day  v.  Leavensworth. 

Public  securities  payable  on  demand  —  estimated  at  the  time  of 
the  contract 

Action  on  bond  for  £1,000;  conditioned  to  pay  £869  in 
loan-office  certificates  of  the  United  States,  payable  on  demand, 
dated  the  10th  of  March,  A.  D.  1790.  Special  demand  made 
on  the  25th  of  May,  A.  D.  1Y91. 

Case  was  defaulted  —  And  upon  a  hearing  in  damages,  the 
court  assessed  the  damages  according  to  the  value  of  the  securi- 
ties at  the  date  of  the  bond,  they  being  immediately  due  and 
payable  at  the  option  of  the  creditor,  and  not  at  the  time  of 
the  'demaitd.  See  Babbet  v.  Balding,  and  Curtice  v.  Whipo, 
Fairfield  August  Term,  A;  D.' 1792. 
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HuBLBURT  V.  Marsh  axd  the  Town  of  Litchfield. 

Towns  not  liable  for  the  default  of  their  constables,  in  the  execu- 
tion of  their  office. 

Action  of  the  case;  declaring,  that  the  town  of  Litchfield 
in  December  A.  D.  1789,  chose  and  appointed  Andrew  Adama, 
Jr.  a  constable  for  A.  D.  1790,  who  was  duly  sworn;  that  in 
January  A.  D.  1790,  he  delivered  to  said  Constable  Adams  an 
attachment  in  his  favor  against  Zebulon  Taylor,  of  said  Litch- 
field, for  £  lawful  money,  and  returnable  to  the  County 
Court  in  Litchfield,  holden  on  the  fourth  Tuesday  of  March, 
A.  D.  1790,  that  said  Constable  Adams  returned  said  writ  in- 
dorsed under  his  hand  and  office,  that  for  waut  of  estate  he 
attached  the  body  of  said  Taylor,  read  said  writ  in  his  hearing, 
and  had  taken  sufficient  bonds  for  his  appearing  at  court;  and 
that  before  the  County  Court  at  Litchfield,  holden  on  the 
fourth  Tuesday  of  March,  A.  D.  1791,  he  recovered  judgment 
by  the  default  of  said  Taylor's  appearing,  for  the  sum  of  £13 
13s.  6d.  lawful  money,  damages  and  cost,  upon  which  judg- 
ment he  took  out  execution  and  delivered  it  to  a  proper  officer, 
who  returned  said  execution  indorsed,  non  est  itiventuSy  that 
said  Taylor  had  become  bankrupt  and  avoided  said  execution: 
Further  alleging,  that  the  return  of  said  Constable  Adams  on 
said  attachment  was  false  and  undue,  for  that  he  did  not  take 
any  bonds  to  secure  the  appearing  of  said  Taylor,  to  answer  to 
said  action,  whereby  he  had  become  liable  for  said  debt,  and 
that  said  Constable  Adams  was  bankrupt,  worth  nothing,  and 
was  so  before,  and  at  the  time  when  said  town  of  Litchfield 
chose  him  constable,  and  well  known  to  the  said  town  to  be  so; 
whereby  the  plaintiff  had  wholly  lost  his  said  debt;  of  all  which 
the  defendants  had  been  duly  notified,  and  requested  to  pay; 
and  thereupon  the  defendants  became  liable  to  pay,  and  in 
consideration  thereof  assumed  and  promised,  etc  The  de- 
fendants demurred  to  the  declaration. 

Judgment  —  Declaration  insufficient. 

Towns  are  not  liable  or  responsible  for  the  conduct  of  the 
constables  whom  they  appoint,  in  the  execution  of  their  office, 
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except  to  the  state  in  the  case  of  tax  gathering,  any  more  than 
the  governor  and  council  are  responsible  for  the  sheriflFs  they 
appoint.  The  law  makes  it  the  duty  of  towns,  annually  to 
appoint  constables,  and  to  see  that  they  are  sworn  before  the 
1st  of  January;  it  prescribes  and  enjoins  upon  constables  the 
duties  of  their  office;  they  do  not  act  under  the  authority  of  the 
town,  but  of  the  law,  nor  hath  the  town  any  control  over 
them,  or  power  to  require  security  from  them. 

Sampson  v.  Hunt. 

Issues  put  to  the  court  are  to  be  answered  expUcItly. 
And  a  decree  In  chancery  must  find  the  facts  which  warrant  the 
decree. 

Ebbob  to  reverse  a  decree  of  the  County  Court  upon  a  peti- 
tion in  chancery,  brought  by  Hunt  v.  Sampson;  showing,  that 
in  March,  A.  D.  1786,  he  bought  a  right  of  land  of  said  Samp- 
son, lying  in  Waybridge,  in  the  statei  of  Vermont,  laid  out  in 
the  right  of  D.  Chapman,  at  the  price  of  £30  lawful  money; 
that  he  paid  £4  in  cash,  and  gave  his  note  for  £26;  that  said 
Sampson  at  the  time  of  said  bargain  and  sale  of  said  right,  to 
induce  the  petitioner  to  buy  the  same,  declared  and  affirmed 
that  he  had  a  good  title  to  said  right,  upon  which  the  peti- 
tioner relied  and  bought  said  right,  accepted  a  deed  of  it,  and 
paid  and  secured  the  purchase  money  as  aforesaid;  that  the 
affirmation  of  said  Sampson  aforesaid,  was  false;  that  he  had 
no  good  title  to  said  right,  which  said  Sampson  well  knew, 
whereby  the  petitioner  was  deceived  and  defrauded;  that  said 
Sampson  had  become  bankrupt,  and  removed  out  of  the  state; 
that  judgment  and  execution  had  been  recovered  on  said  note, 
the  execution  levied  on  estate  and  a  receipt  taken  and  put  iix 
suit:  Praying  that  said  note  might  be  decreed  to  be  void,  or 
delivered  up;  and  all  proceedings  thereon  set  aside. 

Plea  in  abatement  —  That  the  property  of  said  note  was  in 
Wheeler  to  whom  it  had  been  sold  and  assigned  for  a  valuable 
consideration,  who  was  pursuing  his  remedy  at  law  to  recover 
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the  money  due  on  said  note;  and  that  he  had  not  been  cited  or 
notified  of  this  petition.  2d.  That  the  petition  did  not  contain 
sufficient  grounds  for  relief  in  chancery;  that  Hunt  sued 
Sampson  on  his  covenants  in  said  deed,  in  September  A.  D. 
1788;  that  the  parties  came  together  and  settled  said  action, 
and  said  Sampson  gave  his  note  to  said  Hunt  for  a  large  sum; 
that  Benton  in  A.  D.  1787,  offered  said  Hunt  to  take  his 

bargain  and  risk,  for  $2;  which  he  refused. 

Judgment  of  the  Coimty  Court  on  this  plea  was  —  That 
the  respondent  had  not  proved  the  facts  alleged  in  said  plea; 
and  that  such  parts  of  said  plea  as  did  not  depend  on  proof, 
were  insufficient  in  the  law;  fuid  upon  a  hearing  on  the  merits, 
the  County  Court  found  that  all  the  material  facts  allied  in 
said  petition  were  true;  and  decreed  that  a  perpetual  injunction 
be  laid  upon  all  proceedings  on  said  note,  the  judgment,  exe- 
cution, and  the  action  upon  the  receipt  taken  by  the  officer. 

Errors  assigned  —  1st.  That  said  court  mistook  the  law,  in 
their  judgment  on  the  pleas  in  abatement.  2d.  Said  court 
nristook  the  law  in  their  decree  on  the  merits,  both  in  point  of 
substance  and  form;  that  it  affected  the  parties  to  the  suit  on 
the  receipt,  who  were  not  before  the  court,  and  deprived  the 
plaintiff  in  that  suit  of  his  legal  right  to  recover,  what  he  was 
accountable  for  at  all  events,  either  to  the  creditor  or  the 
debtor  for  the  goods  taken  on  the  execution. 

Judgment  —  Manifest  error,  in  the  whole  of  the  proceed- 
ings complained  of,  and  affirmed  in  the  Supreme  Court  of 
Errors  in  Jime,  A.  D.  1794. 

Talmadge  et  al.  v.  Northrop. 

If  a  Juryman  gives  evidence  out  of  court  to  his  feUows,  which  was 
not  given  in  court  It  wiU  vitiate  the  verdict. 

Action  of  the  case;  declaring,  that  in  A.  D.  1789,  they  sold 
a  number  of  horses  to  one  Luman  Bishop,  on  credit,  to  the 
apiount  of  about  £51,  for  which  he  took  said  Luman's  note; 
that  judgment  and  execution  had  been  recovered  on  said  note; 
that  before  said  judgment  was  recovered  said  Luman  was 
bankrupt,  and  had  absconded  out  of  this  state,  and  said  exe- 
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cution  waa  duly  returned  non  est  inventus;  that  the  defendant 
at  the  time  of  the  sale  of  said  hoises  to  said  Luman^  was  in 
partnership  with  him  in  the  purchase  of  horses,  and  reoeived 
the  plaintiffs'  said  hoirseS;  shipped  them  to  the  West  Indies  and 
received  the  avails,  and  had  secretly  contrived  with  said 
Limian,  knowing  him  to  be  a  bankrupt,  to  purchase  the  plain- 
tiffs' horses  on  his  own  credit,  for  the  joint  benefit  of  both,  etc. 
Damage  £100. 

Plea  —  Not  guilty.  Issue  to  the  jury.  Verdict  for  the 
defendant 

Motion  in  arrest  of  judgment  —  That  a  Mr.  Patterson,  one 
of  the  jury,  gave  evidence  to  his  fellows,  while  they  had  the 
cause  under  consideration,  which  was  not  given  in  court,  viz. 
That  he  was  coming  through  Warren,  the  place  where  the 
horses  were  sold,  when  Colonel  Talmadge  and  his  brother  were 
selling  them  to  Luman  Bishop;  and  he  wondered  that  Colonel 
Talmadge  trusted  him,  as  he  lived  within  six  miles  of  him, 
and  must  have  known  his  circumstances;  for  that  said  Patter- 
son, would  not  trust  said  Bishop  himself:  Further  alleging, 
in  the  motion,  that  the  representation  of  the  juryman  was  not 
true,  for  that  Colonel  Talmadge,  was  not  at  Warren,  when  the 
horses  were  sold  by  his  brother;  and  knew  nothing  of  it  until 
sometime  after. 

The  court  inquired  of  the  jury  and  found  the  facts  alleged 
in  the  motion  to  be  true;  and  the  verdict  was  set  aside,  and  the 
cause. continued  for  another  trial. 

Tyler  v.  Scovel. 

Plaintiff  admitted  to  testify  in  an  action  of  trespass,  where  bis 
depositions  were  ruled  out. 

Action  of  trespass  for  cutting  of  trees,  etc.  on  the  statute. 
Plea  —  Not  guilty.    Issue  to  the  jury. 

Certain  depositions  were  objected  to  and  excluded,  because 
they  were  taken  more  than  two  hours  after  the  time  set  in  the 
notification,  and  the  defendant  gone,  who  had  been  waiting 
^ear  two- hours  at  the  place  of  caption,  and  neither  the  plain- 
tiff nor  any  of  the  witnesses  appeared  whilst  he  stayed. 
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The  plaintiff  thus  deprived  of  his  evidence,  moved  that  he 
might  be  admitted  a  witness  to  prove  the  trespass,  according 
to  statute.    By  the  court  he  was  admitted. 

Adams  and  Boor,  JJ.,  dissented.  The  admission  of  a  party 
in  interest  to  testify,  is  allowable  upon  the  ground  of  necessity 
only  to  prevent  a  failure  of  justice.  The  statute  admits  the 
plaintiff  to  his  oath  in  cases  of  treepaaa  done  privately,  where 
he  is  not  able  to  produce  any  other  evidence  thereof  than  to 
render  it  highly  probable  —  but  never  intended  to  let  in  the 
parties  to  testify,  where  there  was  other  proof  within  the 
knowledge  and  power  of  the  plaintiff,  and  he  neglected  to 
produce  them,  or  was  deprived  of  the  benefit  of  them  by  his 
own  fault. 
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Treasurer  Colt  v.  Eaton  &  Goodwin. 
The  court  wUl  chancer  a  bond  upon  a  scire  facias. 

Scire  Facias  on  a  bond  of  recognizance,  for  £200;  con- 
ditioned, that  said  Eaton  should  appear  before  the  Superior 
Court  and  answer  to  a  certain  information  against  him  for 
passing  coimterfeit  money;  which  had  been  called  and  for- 
feited. 

The  case  was  defaulted  —  And  upon  motion  of  the  bondsr 
man,  the  court  heard  the  situation  and  circumstances  of  the 
case,  and  chancered  said  bond  down  to  £100  lawful  money. 

Eebecca  Belden,  Executrix  op   John  Belden,   De- 
ceased, V.   ROBBINS. 

Where  in  an  action  on  book,  a  balance  is  found  for  the  defendant, 
and  the  plaintiff  appeals,  and  after  entering,  withdraws  his 
action,  the  defendant  may  enter  and  have  the  judgment  of* 
the  Ck)unty  Court  affirmed. 

Action  of  debt  on  book,  for  a  debt  claimed  to  be  due  to  the 
deceased. 
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The  defendant  plead  in  the  County  Court  —  That  he  owed 
the  deceased  nothing,  but  that  the  deceased  was  in  arrear  to 
him. 

Verdict  —  That  the  defendant  owed  the  deceased  nothing, 
but  that  the  deceased  was  indebted  to  the  defendant  £5  IBs. 
6d.  lawful  money. 

The  plaintiff  appealed  the  cause  to  the  Superior  Court,  and 
entered  her  appeal,  and  then  immediately  withdrew  the  action. 

The  defendant  moved  for  liberty  to  enter  said  action  in  the 
Superior  Court,  and  to  have  the  judgment  of  the  County  Court 
afi^rmed  against  the  plaintiff,  said  withdrawal  notwithstand- 
ing;  which  was  allowed  and  judgment  rendered  accordingly. 

Strong  v.  Meacham. 

Action  on  a  note,  dated  the  22d  October  1790,  for  £20, 
payable  in  brandy,  ironware,  etc.  in  a  reasonable  time.  Dam- 
age demanded  was  £30. 

The  case  was  appealed  by  the  defendant,  and  a  demurrer 
dosed  upon  long  special  pleadings,  which  being  read,  a  ques- 
tion was  made  by  some  of  the  judges,  whether  the  cause  was 
appealable;  the  note  being  for  £20  only,  which  was  the  only 
matter  in  dispute. 

The  plaintiff  moved  for  liberty  to  plead  in  abatement  of  the 
appeal;  but  not  allowed,  the  rules  for  pleading  in  abatement 
being  out.  The  court  dismissed  the  appeal  ex-offtciOy  but 
allowed  no  cost. 

Chapman  v.  Griffin. 

Action  upon  the  covenants  in  a  deed;  declaring,  that  the 
defendant  by  deed  dated  the  8th  of  December  A.  D.  1789, 
bfiigained  and  sold  to  him  forty  acres  of  land,  particularly 
bounded  and  described  in  said  deed,  and  covenanted  that  he 
was  well  seized  of  said  forty  acres,  etc.  when  in  fact,  at  the 
clkte  and  execution  of  said  deed,  he  was  not  seized  of  more  than 
thirty-five  acres  within  said  bounds,  etc.    To  his  damage  £10. 

On  motion  the  cause  was  dismissed  from  the  docket  as  not 
being  appealable;  the  damages  being  the  only  matter  in  dis- 
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pute,  no  question  could  arise  about  the  title  to  said  land,  only 
an  inquiry  whether  there  were  forty  acres  or  thirty-five,  within 
the  bounds  described  in  the  deed. 

Pattex  t.  Thompson. 

Action  upon  a  note,  dated  the  4th  of  May  A.  D.  1790,  for 
£400,  payable  in  final  settlement  notes,  within  one  year  from 
the  date  with  the  lawful  interest  in  silver  or  gold. 

Plea  in  bar  —  That  there  is  secured  in  and  by  said  note 
by  the  corrupt  agreement  of  the  plaintiff  and  defendant  more 
than  lawful  interest  at  the  rate  of  6'  per  cent,  per  annum,  viz. 
£6  lawful  silver  money  for  every  £100  in  final  settlement 
notes. 

The  plaintiff  traversed  the  plea  in  bar,  and  the  parties  were 
at  issue  thereon  to  the  jury.  The  note  was  all  the  evidence 
relied  upon  by  the  defendant  to  prove  the  usury. 

The  jury  foimd  a  verdict  for  the  plaintiff  and  £350  dam^ 
ages  —  which  was  accepted  by  the  court. 

Grant  v.  Shaw  &  Eussel. 

Action  of  trover  for  twelve  tons  of  hay.  The  defendants 
plead  severally  not  guilty.     Issue  to  the  jury. 

The  case  was  —  Shaw  recovered  a  judgment  and  execution 
against  the  plaintiff  for  £3  14s.  debt  and  sixteen  shillings  cost, 
and  delivered  the  execution  to  said  Russel,  who  was  an  offi- 
cer, and  who  returned  said  execution  with  his  indorsement 
upon  it,  that  he  had  sold  five  tons  of  hay  by  a  sample  for  £1 188* 
as  the  law  directs  —  in  which  no  mention  was  made  of  any  de- 
mand, levy,  nor  of  advertising  or  posting  of  said  hay. 

Verdict  for  the  plaintiff  and  £4  damages. 

The  officer  offered  to  prove  by  parol  testimony,  that  he  had 
made  demand  on  the  execution,  and  had  posted  the  hay;  but 
not  allowed,  because  he  is  to  be  justified  by  his  return  in  an 
action  brought  against  him,  unless  it  is  falsified;  but  in  an 
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action  brought  against  the  purchaser  under  him  the  case 
would  be  otherwise,  for  he  has  no  power  over  the  officer's  re- 
turn, and  may  prove  by  other  evidence  that  the  estate  was 
legally  sold. 

Pettibone  v.  Administeators  of  Lemuel    Koberts. 

A  decree  of  foreclosure  In  favor  of  the  assignee  of  the  mortgagee, 
where  the  estate  doth  not  exceed  the  debt,  cost,  and  repairs. 

Petition  in  chancery  for  the  foreclosure  of  the  equity  of 
redemption  in  a  mortgaged  estate —  showing  that  on  the  12th 
of  September  A.  D.  1789  said  Lemuel  mortgaged  a  farm  of 
101  acres  to  James  Eoberts  and  Amos  Gillet  for  £324  13s. 
lawful  money  and  the  interest,  payable  in  eighteen  months; 
that  on  the  12th  of  August  A.  D.  1790,  said  James  and  Amos 
assigned  said  mortgage  to  the  petitioner;  that  thirty-seven 
acres  of  said  farm  was  mortgaged  to  one  Price  of  Boston, 
previous  to  the  deed  to  said  James  and  Amos,  for  £100, 
of  which  they  had  no  knowledge;  that  the  petitioner's  debt 
against  said  Lemuel  was  £57;  that  said  Lemuel's  estate  was 
insolvent,  and  that  the  petitioner  had  been  put  to  expense  in 
defending  the  title  to  said  farm  in  the  Circuit  Court. 

Upon  a  hearing  on  the  merits,  the  court  foimd  that  the 
value  of  the  estate  did  not  exceed  the  debt  due  on  the  mort- 
gage to  James  and  Amos,  the  mortgage  to  Price,  and  the  peti- 
tioner's own  debt  and  the  cost  incurred  in  the  Circuit  Court 
and  necessary  repairs;  and  thereupon  decreed  a  foreclosure  on 
the  administrator's  failing  to  pay  the  aforesaid  sum  and  the 
cost  of  this  petition. 

Cone  v.  Bull. 

In  an  action  for  an  assault  and  battery,  and  for  rescuing  a  piisoner, 
on  Issue  to  the  Jury  the  plaintiff  was  permitted  to  prove  that 
he  was  an  officer,  and  had  a  lawful  writ  of  execution  although 
not  alleged  In  the  declaration. 

Action  of  trespass  for  an  assault  and  battery,  also  for 
rescuing  one  Dudley  whom  the  plaintiff  had  a  orisoner  upou  an 
execution. 
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After  the  institution  of  this  action,  the  judgment  on  which 
said  execution  issued  was  reversed,  and  the  defendant  plead 
nul  tiel  record,  as  to  that  part  of  the  declaration  which  was 
found  for  him;  and  as  to  the  assault  and  battery  he  plead  not 
guilty  —  issue  to  the  jury  —  and  in  this  part  of  his  declara- 
tion he  had  not  alleged  that  he  was  an  officer  in  the  execution 
of  his  office. 

Question  —  Whether  the  plaintiff  might  give  evidence  that 
he  was  a  constable  and  held  said  Dudley  a  prisoner  on.  said 
execution. 

The  court  admitted  the  evidence  to  obviate  the  defendant's 
justification,  and  to  show  the  right  he  had  to  oppose  force  to 
force  in  order  to  retain  his  prisoner. 

Eno  v.  Brown. 

In  an  action  of  assault  and  battery  the  plaintiff  may  give  In 
evidence,  what  the  defendant  had  oonfessed  in  a  criminal 
prosecution  against  him,  for  the  same  assault,  etc. 

Action  for  an  assault  and  battery.  Plea  —  Not  guilty* 
Issue  to  the  jury. 

The  plaintiff  was  allowed  to  give  in  evidence  what  the  de^ 
fendant  had  confessed  in  a  trial  upon  a  criminal  prosecution 
against  him,  at  the  suit  of  the  public,  for  the  same  transaction. 
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If  a  deed  grants  all  the  lands  within  certain  bounds,  and  calls  it 
more  than  it  is  ~  the  covenants  extend  only  to  the  land  within 
the  bounds. 

Action  upon  the  covenants  of  seisin,  declaring  that  the 
defendant  for  the  consideration  of  £180  bargained  and  sold  to 
the  plaintiff,  a  piece  of  land,  containing  110  acres,  butted  and 
bounded  as  follows,  viz.  [describes  particulariy  the  lines  and* 
boimds]  as  appeared  by  said  deed  dated  the  30th  of  April 
A.  D.  1790,  and  in  and  by  said  deed  did  covenant  that  he  was 
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well  seized  of  said  bargained  and  granted  premises,  as  a  good 
indefeasible  estate,  in  fee-simple,  etc.  and  that  at  the  execution 
of  said  deed  the  defendant  was  well  seized  of  ninety  acres  of 
said  land  only;  and  of  twenty  acres  thereof  he  was  not  well 
seized,  nor  had  any  right  to  sell  the  same.    Damage  £40. 

Plea  —  That  the  defendant  had  kept  and  performed  his 
covenants  in  said  deed.     Issue  to  the  court. 

It  appeared  that  the  defendant  had  a  good  title  to  all  the 
lands  within  the  bounds  and  lines  described  in  said  deed  — 
but  that  in  fact  there  was  but  ninety  acres  contained  within 
said  lines  and  bounds. 

The  question  was  —  What  were  the  granted  premises;  for 
of  them  the  defendant  covenanted  that  he  was  well  seized; 
were  they  110  acres  of  land,  or  only  all  the  land  contained 
within  the  bounds  described? 

The  court  were  of  opinion  that  the  deed  granted  nothing 
but  the  lands  lying  within  the  bounds  described,  and  gave 
judgment  for  the  defendant,  that  he  had  kept  and  performed 
his  covenants. 

Rockwell    and    the  Inhabitants    of   East  Windsor  v. 

Foster. 

A  Boldlei  that  enlists  by  the  procurement  of  two  men,  in  exonera- 
tion of  themselves,  is  entitled  to  all  the  public  premiums. 

Error  to  reverse  a  judgment  of  the  County  Court,  in  an 
action  brought  by  said  Foster  against  said  town  of  East  Wind- 
sor, declaring  that  in  December  A.  D.  1776,  the  general 
assembly  granted  a  bounty  of  £10  in  addition  to  the  premium 
given  by  Congress,  to  every  able-bodied  effective  man,  who 
should  enlist  into  the  continental  army  for  three  years  or 
during  the  war;  that  said  town  of  East  Windsor,  as  an  addi- 
tional encouragement  to  induce  men  to  enlist  as  aforesaid,  on 
the  7th  of  April  A.  D.  1777,  in  legal  town  meeting,  voted 
that  each  soldier,  being  an  inhabitant  of  said  town,  who  had  or 
should  enlist  into  the  continental  service,  as  proposed  by  the 
general  assembly,  should  be  paid  by  the  selectmen  of  East 
Windsor,  the  sum  of  £10  in  money,  to  be  collected  by  a  rate 
on  the  list  of  A.  D.  1776 ;  that  the  plaintiff  being  an  inhabitant 
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of  the  town  of  East  Windsor,  did  on  the  6th  of  May  A.  D.  1777, 
enlist  into  one  of  this  state's  regiments,  in  the  continental 
army,  for  three  years,  according  to  the  proposals  of  the  general 
assembly,  being  induced  thereto  by  the  vote  of  said  town,  and 
thereby  became  entitled  to  receive  said  £10  from  said  select- 
men, and  said  sued  town  became  liable  to  pay  the  same  in  a 
reasonable  time,  agreeable  to  said  vote;  yet  the  defendants 
had  never  paid  said  £10  although  a  reasonable  time  had  elapsed 
and  the  money  been  often  requested,  particularly  on  the  10th 
of  July  1777.    Damage  £20. 

The  defendants  plead  in  bar —  That  the  general  assembly 
in  May  A.  D.  1777  passed  a  law  that  any  two  men  belonging 
to  this  state,  and  not  of  the  continental  army  who  should  pro- 
cure an  able-bodied  soldier  or  recruit  to  enlist  into  either  of 
the  battalions,  to  be  raised  in  this  state  for  three  years  or 
during  the  war,  should  be  exempted  from  actual  service  in 
the  army,  and  from  all  drafts  and  detachments  during  the 
term  the  soldier  they  had  procured  should  enlist  for;  and  that 
after  passing  said  act,  viz.  on  the  26th  of  May  A.  D.  1777, 
Ruf us  Cleaveland  of  said  East  Windsor  was  drafted  for  a  tour 
of  duty  in  the^rmy;  that  he  and  Edward  Payne  of  said  town, 
procured  and  hired  the  plaintiff  to  enlist  into  one  of  the 
battalions,  raised  by  this  state  for  the  continental  army  for  the 
term  of  three  years,  and  gave  him  £30  lawful  money  to  enlist, 
whereby  said  Cleaveland  and  Payne  were  exempted  from  all 
military  service  and  duty  during  said  term;  and  that  the  plain- 
tiff did  not  enlist  pursuant  to  the  vote  of  said  town,  but  by  the 
procurement  and  hiring  of  said  Cleaveland  and  Payna 

To  this  plea  in  bar  the  plaintiff  demurred.  Judgment  of 
the  Coimty  Court  —  That  the  plea  in  bar  was  insufficient. 

Errors  assigned  —  1st.  That  judgment  ought  to  have  been, 
that  the  plea  in  bar  was  sufficient  and  for  the  defendants  to 
have  recovered  their  cost.  2d.  That  the  plaintiff^s  declaration 
was  insufficient.     Plea  —  Nothing  erroneous. 
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By  the  Coubt.  There  is  nothing  erroneous  in  the  judgment 
complained  of.  The  continental,  state  and  town  bounties 
were  accumulative  encouragements  to  enlist;  and  every  soldier 
that  enlisted  was  entitled  to  them  all,  notwithstanding  he  was 
hired  by  one  or  two  men  thus  to  enlist;  for  the  act  of  assembly 
passed  in  May  A.  D.  1777,  exempting  any  two  men  that  should 
hire  one  to  enlist  into  the  army,  doth  not  take  away  any  of 
the  premiums  offered  by  the  public,  but  allowed  him  to  take 
the  whole,  as  an  inducement  to  engage  for  a  less  sum  from 
those  who  hired  him. 

The  declaration  alleges,  that  on  the  6th  of  May,  the  plain- 
tiff being  an  inhabitant  of  East  Windsor,  did  enlist  a  soldier 
in  one  of  this  state's  regiments  in  the  continental  army,  for 
three  years,  agreeable  to  the  proposals  of  the  general  assembly, 
being  induced  thereto  by  the  vote  of  said  town. 

The  defendants  in  their  plea  admit  the  vote  of  the  town; 
they  state  the  act  of  assembly  passed  in  May  A.  D.  1777, 
excusing  two  men  that  should  hire  one;  they  say  that  on  the 
26th  of  said  May  the  plaintiff  was  hired  by  two  men  to  enlist, 
and  that  in  fact  he  enlisted  into  one  of  the  battalions  raised 
by  this  state  in  the  continental  army,  for  three  years;  whereby 
said  two  men  were  exempted  during  that  term,  and  there- 
upon the  defendants  say  the  plaintiff  did  not  enlist  pursuant 
to  the  vote  of  said  town,  but  by  the  procurement  of  said  two 
men. 

The  defendants  have  admitted  everything  in  their  plea 
which  is  necessary  to  entitle  the  plaintiff  to  a  recovery,  pro- 
vided a  soldier,  who  enlisted  by  the  hiring  or  procurement  of 
two  men,  is  entitled  to  the  premium  —  for  although  they  say 
he  was  hired  and  enlisted  on  tlie  27  th  of  May,  yet  as  they 
have  not  traversed  his  enlisting  on  the  6th  of  May,  which  is 
directly  averred,  it  is  admitted. 

The  only  question  then  before  the  court  is  —  Whether  a 
soldier,  hired  by  two  men  to  enlist,  etc.  is  entitled  to  the  public 
bounties. 
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The  court  are  of  opinion  that  he  is;  for  1st.  He  is  counted 
for  one  of  the  town's  quota.  2d.  He  goes  to  fill  one  of  the 
regiments  exacted  from  the  state.  3d.  He  is  induced  thereby 
to  accept  so  much  less  from  the  two  men,  who  hired  him. 
4th.  The  two  men  who  hired  him  are  deducted  from  the  list 
of  effective  men  in  that  town,  on  which  future  levies  are  to 
be  made.  Thus  it  is  in  all  respects  just  and  works  no  injury 
to  any. 

The  Chief  Judge  dissented  from  the  court  ia  the  judgment. 
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Rockwell  and  Town  of  East  Windsor  v.  Foster. 

Error  from  the  judgment  of  the  Superior  Court  affirming 
a  judgment  of  the  Coimty  Court  in  the  county  of  Tolland,  in 
an  action  by  said  Foster  against  said  town  of  East  "Windsor, 
for  an  additional  bounty  granted  by  said  town  to  soldiers 
who  enlisted  into  the  continental  army. 

Judgment  of  the  Superior  Court  reversed. 

By  the  Court.  The  vote  of  the  town  of  East  "Windsor,  as 
recited  at  large  in  the  declaration,  and  on  which  this  action  is 
brought,  appears  by  the  declaration  to  be  made  and  passed 
with  reference  to  a  resolution  of  the  general  assembly  of  this 
state,  held  at  Middletown  in  December  A.  D.  1776,  and  on  the 
same  proposals  and  conditions  contained  in  said  resolve  of 
assembly,  which  is  also  recited  at  large  in  the  declaration,  in 
and  by  which  it  is  resolved,  that  all  able-bodied  noncommis- 
sioned officers  and  soldiers,  who  then  had  or  should  speedily 
enlist  into  either  of  the  battalions  ordered  by  the  assembly  of 
this  state  to  be  raised  in  this  state,  for  the  term  of  the  then 
present  war,  or  for  the  term  of  three  years  from  their  enlist- 
ment, imless  sooner  discharged,  should  be  entitled  to  have 
and  receive  the  additional  premium  of  £10  in  addition  to  the 
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ppemium,  wages  and  ©ncourageiiieiLt  offered  and  given  by 
the  continental  Congress. 

The  dedaration  then  goes  on  and  states,  that  on  or  about  the 
6th  of  May  A.  D.  1777,  the  said  Foster,  being  an  inhabitant 
of  East  Windsor,  did  enlist  into  Oapt.  Blackman's  company, 
in  Col.  Henry  Sherbum'sTegiment,  according  to  the  proposals 
of  the  general  assembly  of  this  state,  but  doth  not  allege  that 
he  enlisted  according  to  the  proposals  contained  in  the  same 
resolve  of  assembly,  referred  to  in  said  vote  of  the  town  of 
East  Windsor. 

Nor  is  it  allied  or  averred  in  the  declaration,  that  Col. 
Heniy  Sherbum's  regiment  was  one  of  the  regiments  or 
battalions  ordered  by  the  assembly  of  this  state  to  be  raised  in 
this  state,  which  is  an  essential  part  of  the  proposals  in  said 
resolve  of  assembly,  to  entitle  a  soldier  to  receive  the  addi- 
tional boimty  of  £10  from  the  state,  or  the  bounty  from  the 
.  town  of  East  Windsor,  which  was  offered  on  the  same  pro- 
posals and  conditions  contained  in  said  resolve  of  assembly, 
and  extends  to  none  but  such  men  as  enlisted  into  the  battalions 
ordered  by  the  assembly  of  this  state  to  be  raised  in  the  state. 

The  declaration  therefore  states  no  sufficient  grounds  to 
entitle  said  Foster  to  receive  the  bounty  demanded,  and  is 
therefore  ill  and  insufficient  on  demurrer. 

The  plea  of  the  defendants  in  said  original  action,  viz.  That 
said  Foster  was  procured  and  hired  by  Cleaveland  and  Payne 
to  enlist  into  one  of  the  continental  battalions,  then  to  be  raised 
in  this  state  according  to  another  act  of  assembly  of  this  state, 
18  a  sufficient  answer  to  said  declaration  and  ought  on  demurrer 
to  have  been  so  adjudged  by  said  Court  of  Common  Pleas  and 
by  the  Superior  Court. 

KiKGSBUBY  V.  Selectmen  of  Tolland;  in  which  Town  is 

BUT  ONE  Ecclesiastical  Society. 
A  society  have  right  to  tax  the  inhabitants  for  building  a  steeple 
to  their  meeting-house  by  a  major  vote. 

Action  for  taxing  him  illegally  towards  building  a  steeple 
to  the  meeting-house,  whereby  his  ox  was  distrained,  etc.  Plea 
—  Not  guilty.    Issue  to  the  jury. 
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The  facts  were  agreed,  and  the  grounds  upon  which  the 
plaintiff  claimed  to  recover,  were  in  the  first  place — That  the 
bmlding  of  a  steeple  to  a  meeting-house  was  not  a  matt^  for 
which  a  society,  by  law,  had  right  to  tax  its  inhabitants.  2d. 
If  it  had,  the  law  required  it  should  be  by  two-thirds  of  the 
voters;  and  that  the  vote  in  this  case  was  by  a  majority  only. 

Verdict  for  the  defendants. 

By  the  Coubt.  The  building  of  a  steeple  to  the  meeting- 
house is  a  matter  for  which  an  ecclesiastical  society  hath  right 
to  tax  its  inhabitants  by  a  major  vote;  and  the  law  does  not 
require  two-thirdfl  of  the  voters  to  give  it  validity. 

State  v.  Blodget. 

On  an  information  for  a  forgery,  the  person  in  whose  name  It  is 

charged  to  be  done,  cannot  be  a  witness. 
Ordinarily,  the  writing  is  to  be  produced  before  the  evidence  ta 

taken  to  the  forgery. 

Infobmation  for  forging  a  discharge.  The  defendant  plead 
not  guilty.    Issue  to  the  jury. 

Smith,  in  whose  name  said  discharge  was  given,  was  offered 
a  witness,  but  not  admitted.  See  State  v.  Brownson,  Litch- 
field, August  Term,  A.  D.  1791. 

By  the  Court.  In.  ordinary  cases  the  writing  charged  to  be 
a  forgery,  must  be  produced  in  court,  before  any  evidence  can 
be  admitted  concerning  the  facts.  The  attorney  for  the  state 
not  being  able  to  produce  the  writing  entered  a  nol.  proa. 
See  State  v.  Osbom,  New  Haven,  January  Term,  A.  D.  1790. 

Cobb  et  al.  v.  Baldwin. 

On  an  action  of  account  by  the  assignees  of  certain  debts,  against 
the  attorney  who  received  them  to  collect— the  assignor,  If 
solvent,  may  be  a  witness  for  the  defendant. 

Action  of  account  for  a  number  of  book-debts,  notes  and 
securities  to  the  amount  of  £318  7s.  lOd.  lawful  money,  belong- 
ing to  the  iron  furnace  company  in  Stamford,  against  a  great 
variety  of  persons,  taken  to  Elijah  and  Archibald  Austin  while 
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they  were  agents  for  said  company,  and  delivered  to  the  de- 
fendant to  collect  and  to  pay  to  the  plaintiflFs,  two-fifths  of  the 
avails,  puisuant  to  an  award  of  arbitrators. 

Plea  in  bar —  The  defendant  admitted  receiving  the  securi- 
ties, etc.  to  collect  and  pay  over  as  alleged  in  the  declaration 
—  but  said  that  he  sued  several  of  the  persons  mentioned  as 
debtors,  in  the  name  of  said  Elijah  Austin,  the  said  Archibald 
being  dead,  all  of  whom  produced  discharges  or  accounts,  that 
overbalanced  the  debts,  of  which  he  informed  said  Elijah  and 
said  Elijah  ordered  him  to  desist  and  not  sue  any  more  of  said 
debtors,  which  the  defendant  accordingly  did  and  had  never 
recovered  or  received  any  thing  upon  said  debts  and  securities. 

Plaintiff  traversed  the  plea  in  bar.     Issue  to  the  court 

The  defendant  produced  the  deposition  of  said  Elijah 
Austin  who  testified  to  the  facts  allied  in  the  plea. 

The  court  found  the  plea  in  bar  to  be  true,  and  gave 
judgment  for  the  defendant  to  recover  his  cost. 
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Perkins  v.  Dow. 
A  man  has  right  to  the  use  of  water  running  through  his  land  for 
necessary  and  for  beneficial  purposes,,  but  so  as  not  to  deprive 
the  proprietor  below  of  the  surplus^ 

Action  for  a  nuisance;  declaring,  that  for  time  immemorial 
a  certain  stream  of  water  had  run  through  the  defendant's  land 
and  in  its  natural  course,  to  and  through  the  plaintiff's  land, 
which  he  had  constantly  used  for  watering  his  cattle,  flowing 
his  land,  and  carrying  his  grist-mill,  which  was  anciently 
erected  upon  said  stream;  that  on  the  day  of  August, 

1790,  the  defendant  by  digging  a  ditch  on  his  own  land,  had 
turned  and  diverted  said  water  out  of  its  natural  course,  so 
that  it  was  prevented  coming  to  the  plaintiff's  land;  whereby 
he  was  deprived  of  it  for  the  purposes  above  expressed,  etc. 
Damage  £500. 

Plea  —  Not  guilty.     Issue  to  the  jury. 
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Question  —  Whether  the  plaintiff  might  give  evidence  of 
any  diverting  of  said  water,  for  the  purpose  of  enhancing  the 
damages  previous  to  July,  A.  D.  1790,  when  said  obatructions 
were  removed  by  the  plaintiff. 

By  the  Court.  He  may;  for  as  the  defendant  replaced 
the  same  obstructions  immediately  after,  it  is  to  be  considered 
as  a  continuation  of  the  same  niusances. 

One  Hun,  who  tended  the  plaintiff's  mill  during  this  period 
upon  shares,  was  produced  as  a  witness,  and  objected  against 
by  the  defendant  on  the  score  of  interest;  and  by  the  court 
was  not  admitted  —  upon  which  Hun  made  and  executed 
a  full  discharge  to  the  plaintiff,  which  he  received  and  ac- 
cepted—  also  he  made  a  full  discharge  to  the  defendant, 
which  he  offered  to  the  defendant  but  he  refused  to  receive  it; 
but  upon  said  Hun's  tendering  said  discharge  to  the  defend- 
ant, and  lodging  it  in  the  custody  of  the  clerk  for  his  benefit, 
the  court  admitted  him.     Doug.  134. 

Upon  the  evidence,  the  case  appeared  to  be  thus  —  The 
defendant  owned  a  valuable  meadow  through  which  said 
stream  of  water  run;  which  stream  ran  east  and  west,  and  was 
easily  turned  out  of  its  natural  course  on  the  defendant's  land; 
the  defendant  by  placing  dams  in  the  natural  channel,  and 
cutting  small  ditches  northward  and  southward  upon  hia  own 
land,  threw  the  water  upon  his  meadow,  northward  and  south- 
ward; the  water  which  was  turned  out  northward,  was  not 
absorbed,  returned  into  the  natural  bed  of  the  stream,  before 
it  got  to  the  plaintiff's  land;  was  turned  out  southward,  which 
was  by  far  the  greater  part,  did  not  any  part  of  it  return  into 
its  natural  course  again  before  it  came  to  the  plaintiff's  land, 
but  went  off  southward  into  the  low  lands. 

The  jury  brought  in  a  verdict  for  the  defendant;  the  court 
dissented  from  the  verdict,  and  delivered  their  opinion  upon 
the  law  in  the  case. 

The  defendant  had  right  to  use  so  much  of  said  water,  pass- 
ing through  his  land,  as  to  answer  all  necessary  purposes,  to 
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supply  his  kitchen,  and  for  watering  his  cattle,  etc.  also  he  had 
right  to  use  it  for  beneficial  purposes,  such  as  watering  and  en- 
riching his  land;  but  this  right  hath  restrictions,  and  must 
be  so  exercised  as  not  to  injure  the  plaintiff,  who  lies  uext 
below,  and  who  hath  right  to  have  the  surplus  flow  into  his 
land  in  the  natural  channel;  and  which  appeared  might  easily 
have  been  done  in  this  case;  the  defendant,  therefore  in 
diverting  the  surplus  of  the  water,  not  used  by  him,  out  of  its 
natural  course  and  away  from  the  plaintiff's  land  was  an  in- 
jury and  a  nuisance.  Upon  which  the  jury  found  a  verdict 
for  the  plaintiff,  and  £16  damages. 

The  principles  of  law  advanced  in  this  case  were  recogni/sed 
by  the  Superior  Court  at  Windluan  March  Term,  A.  D.  1783, 
in  the  case  of  Howard  v.  Mason. 

The  plaintiff  declared —  That  for  more  than  seventy  years, 
he  and  those  under  whom  he  claimed  had  enjoyed  and  used 
a  certain  stream  of  water,  for  the  purpose  of  carrying  his 
grist-mill;  which  stream  was  formed  by  the  confluence  of  a 
number  of  smaller  streams;  one  of  which  run  in  its  natural 
coiirse  through  the  defendant's  land;  and  that  the  defendant 
by  cutting  a  new  ditch  had  turned  the  greater  part  of  said 
smaller  streanj,  from  its  natural  course,  and  spread  it  upon 
his  own  land  near  a  mile  above  the  plaintiff's  mill,  whereby 
most  of  it,  was  absorbed  before  it  came  to  his  mill,  and  that 
he  was  greatly  prejudiced  thereby,  etc.  Plea  —  Not  guilty; 
and  verdict  for  the  plaintiff. 

The  defendant  moved  in  arrest  of  judgment  —  That  the 
plaintiff's  declaration  was  insufficient. 

The  question  was  —  Whether  the  defendant  had  right  to 
diminish  the  quantity  of  water,  by  spreading  it  upon  his  land 
to  manure  and  enrich  it,  and  make  profit  The  court  deter- 
mined that  he  had;  provided  he  did  it  prudently,  and  did  not 
deprive  the  plaintiff  of  the  surplus  —  and  judgment  was  ar- 
rested accordingly. 
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Caleb  Howard  and  the  rest  of  the  Inhabitants  of  the 
First  Ecclesiastical  Society  ik  Pomfret  v.  Waldo. 

The  court  will  not,  on  a  motion,  decide  a  question  relating  to  the 
power  of  agency  which  Inyolves  in  it  the  merits  of  the  cause 
to  be  tried. 

Where  a  number  of  persons  dissent  from  the  same  church,  etc. 
and  form  themselves  Into  a  church  or  society  separate  from 
the  other  church  and  society—  there  is  no  need  of  their  lodging 
any  certificate,  etc.  and  they  thereupon  become  disabled  to  vote 
in  said  first  society,  except  in  matters  pertaining  to  schools 
and  schooling. 

Action  of  trover  for  the  society's  book  of  records  conver- 
aion  laid,  in  Februaiy  A.  D.  1793. 

The  defendant  challenged  the  power  of  the  agent  who  ap- 
peared, to  prosecute  in  behalf  of  the  plaintiffs;  because  ho 
was  not  regularly  appointed. 

The  facts  were  —  That  on  the  1st  day  of  December,  A-  D. 

1792,  a  new  voluntary  society  was  confederated  and  formed, 
consisting  of  the  members  of  said  first  society;  by  the  name  of 
the  Catholic  Beformed  Christian  Church  and  Congregation; 
and  contained  the  greater  part  of  the  legal  voters^  which  be- 
longed to  said  first  society;  which  confederation  and  agree- 
ment was  kept  concealed.  On  the  19th  of  December  the 
annual  society  meeting  was  held  in  said  first  society,  and  all 
the  legal  voters  in  the  old  and  new  formed  society,  were 
present  and  voted  in  the  choice  of  a  committee,  and  of  the 
defendant  to  be  clerk.  On  the  29th  of  the  same  December 
the  Reformed  Catholic  Church,  etc.  met  pursuant  to  a  regular 
warning,  chose  a  moderator,  clerk  and  committee;  and  voted 
to  give  Mr.  Dodge  a  call  to  settle  amongst  them  in  the  work 
of  the  gospel  ministry,  and  on  the  6th  of  January   A-  D. 

1793,  he  was  ordained.  On  the  8th  of  February  A.  D.  1793, 
the  first  society,  pursuant  to  a  warning  given,  to  all  the 
legal  voters  in  said  society,  exclusive  of  the  members  of  said 
new  Catholic  society,  for  that  purpose  met,  and  in  legal  meet- 
ing, voted  that  Samuel  Waldo,  and  twQ  of  said  committeemen 
chosen  on  the  19th  of  December  aforesaid,  had  gone  off  from 
them  and  joined  said  Catholic  Reformed  Society,  etc. 
whereby  their  offices  had  become  vacant  —  and    then   pro- 
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ceeded  and  chose  a  clerk,  and  two  committeemen  in  their 
room,  and  appointed  Capt.  Seth  Grosvenor  an  agent  to  com- 
mence and  prosecute  this  suit  for  said  book  of  records,  hj 
twelve  voters;  being  all  that  were  left  in  said  first  society* 
Against  which  appointment,  thirty-seven  voters  belonging  to 
said  Catholic  Reformed  Society,  voted  and  protested. 

The  question  upon  this  state  of  facts  was —  Whether  the 
agent  was  legally  appointed.  The  court  were  unwilling  in 
this  summary  way  to  give  a  peremptory  answer  to  a  question, 
which  entered  so  deeply  into  the  merits  of  the  cause.  As  the 
agent  had  got  a  formal  appointment  of  record  by  the  first 
society  in  Pomfret,  he  had  right  to  appear  and  prosecute; 
whether  that  body,  the  twelve  voters  who  appointed  him, 
were  the  first  society  in  Pomfret  or  not,  was  the  question  to 
be  decided  upon  the  merits.  The  defendant  plead  not  guilty. 
Issue  to  the  jury. 

In  the  cause  upon  the  merits  the  written  covenant  and  con- 
federation of  the  Catholic  Reformed  Church  and  Society 
was  produced  and  read :  In  that  they  expressly  declare,  "  that 
they  do  covenant  and  confederate  together  agreeable  to  the 
law,  entitled  an  act  securing  equal  rights  and  privileges  to 
Christians  of  every  denomination  in  this  state,"  which  agree- 
ment was  subscribed  by  them  individually.  None  of  them 
had  lodged  any  certificate  with  the  clerk  of  said  first  society  — 
and  claimed  a  right  still  to  vote  in  the  first  society,  in  all 
matters  equally  as  before  said  association. 

The  jury  found  a  verdict  for  the  defendant,  from  which 
the  court  dissented,  and  delivered  to  the  jury  their  opinion 
upon  the  law  —  as  follows: 

The  design  of  this  statute  is  to  secure  to  every  denomina- 
tion of  Christians  equal  rights  and  privileges,  and  to  give  to 
all  liberty  to  worship  God,  according  to  their  consciences,  and 
to  prevent  every  kind  of  intoleration  and  oppression  either 
towards  the  dissenters,  or  those  dissented  from. 

The  law  goes  upon  the  idea,  that  public  social  worship  of 
the  Deity,  is  a  part  of  natural,  as  well  as  revealed  religion; 
indispensably  obligatory  upon  every  individual,  and  essential 
to  the  well  being,  peace  and  happiness  of  society. 

The  first  paragraph  provides  how  an  individual,  who  con- 
scientionsly  dissents  from  the  church  or  society  to  which  he 
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belongs,  may  regularly  separate  from  it,  and  join  to  another 
church  aud  society  of  a  different  denomination,  by  lodging  a 
certificate  of  his  dissent,  and  choice  of  the  church  or  society 
to  which  he  is  joined. 

The  second  paragraph  is  conversant  about  dissenting 
churches  and  congregations,  which  were  already  formed;  or 
which  may  hereafter  be  formed,  for  the  purpose  of  public 
social  worship  among  themselves;  granting  to  them  certain 
powere  and  privileges,  aa  of  building  meeting-houses,  settling 
and  maintaining  ministers,  etc.  etc.  And  every  person  who 
claims  the  benefit  of  either  paragraph  of  this  act,  is  disqualified 
to  vote  in  any  meeting  of  such  first  society,  except  in  matters 
which  relate  to  schools. 

The  Catholic  Reformed  Church,  etc.  associated  themselves 
into  a  church  state;  they  went  off  in  a  body;  the  instrument 
containing  the  articles  of  their  union  is  evidence  of  their  hav- 
ing separated,  and  having  become  a  church  by  themselves; 
and  they  expressly  claim  the  benefit  of  this  law  in  their  very 
act  of  incorporation;  aud  for  them  after  thia  to  control  said 
first  society  in  their  meetings,  by  their  superior  numbers,  Is  a 
perverting  of  the  privilege  the  law  granted  to  them,  to  the 
oppression  of  their  neighbors  in  the  first  society. 

The  jury  went  out  and  returned  with  a  verdict  in  favor  of 
the  plaintiffs,  and  £15  damages. 

Upon  a  suggestion  from  the  bench,  that  as  the  right  was 
the  principal  question,  and  the  book  of  records  could  be 
of  no  use  to  any  but  the  plaintiffs,  and  that  the  book  and 
not  damages,  was  the  object  of  the  suit,  the  parties  had  better 
compromise  the  matter.  Col.  Grosvenor  who  was  present, 
declared  in  behalf  of  the  defendants  and  said  Catholic  Society, 
that  he  acquiesced  in  the  decision  of  the  court,  and  that  the 
book  should  be  delivered.  The  damages  were  remitted  to 
forty  shillings. 

I  would  observe,  that  although  this  is  the  law  where  a  new 
church  is  wholly  or  principally  formed  from  one  society,  yet, 
should  a  new  church  be  formed,  by  taking  a  few  members 
from  a  number  of  other  churches,  the  law  might  be  other* 
wise,  and  it  would  be  necessary  for  them  to  lodge  certificates 
agreeable  to  the  first  paragraph  of  the  law. 
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Pbbkins  V.  Perkins,  Jr. 

Where  an  assignment  of  a  note  contains  also  an  express  promise 
that  it  shall  be  paid  by  the  time  set,  an  action  will  lie  against 
the  assignor,  without  suing  the  original  promisor. 

AoTiOK  of  the  case;  dedaring,  that  the  defendant  on  the 
let  of  July,  A.  D.  1790,  was  indebted  to  the  plaintiff  £80 
lawful  money,  and  in  order  to  pay  it,  the  defendant  assigned 
and  indorsed  to  the  plaintiff,  a  note  executed  to  the  defendant 
by  John  and  Thomas  Stowel,  dated  May  6,  1789,  whereby 
for  value  received  in  a  certain  jack  ass,  they  promised  the  de- 
fendant six  likely  mules,  one  year  old,  out  of  the  first  crop 
from  said  jack,  which  was  to  be  kept  for  covering  only:  That 
the  indorsement  on  said  note  was  in  the  words  following,  viz. 
For  value  received  I  do  assign  and  warrant  the  within  obliga- 
tion unto  Samuel  Perkins,  and  promise  that  the  -within  men- 
tioned six  yearling  mules  shall  be  delivered  to  him  by  the 
Ist  of  June,  A.  D.  1792.  E.  Perkins,  Jr.  Which  note  and 
indorsement  the  plaintiff  received  in  payment  of  his  said  debt; 
that  said  Stowels  had  never  delivered  said  mules,  nor  paid 
their  said  note  to  the  plaintiff,  nor  had  the  defendant  ever 
performed  his  promise  contained  in  said  indorsement;  that 
said  six  mules  were  worth  £80  lawful  money.  Damage  £80. 
Demurrer  to  the  declaration. 

Judgment  —  That  the  plaintiff's  declaration  was  suflScient. 
It  was  not  necessary  that  the  plaintiff  should  sue  the  Stowels 
upon  their  note,  it  was  sufficient  that  they  have  not  paid  it; 
for  the  indorsement  contains  in  it  an  original  undertaking 
and  promise,  that  said  mules  should  be  delivered  by  the  1st 
of  June  A.  D.  1792,  upon  which  the  action  is  brought,  and 
not  upon  the  warranty. 

Branch  v.  Riley. 
It  is  no  excuse  upon  oyer,  to  ray  that  the  writing  is  lost,  unless 
the  plea  contains  a  good  excuse  for  not  having  It —  in  a  hear- 
ing in  damages  upon  a  default,  the  court  canhot  make  an  offset 
of  a  demand,  which  the  defendant  has  against  the  plaintiff, 
although  It  may  arise  out  of  the  same  transaction. 

Action  on  a  note,  dated  21st  of  April  A.  D.  1790,  which 
is,  "  For  value  received  in  a  jack  ass,  I  promise  to  pay  seven 
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likely  mules,  four  months  old,  by  the  1st  of  October  A.  D, 
1791."    The  plaintiflF  averred  said  mules  were  worth  £60,  etc. 

Plea  in  bar  —  That  at  the  time  of  executing  said  note  the 
plaintiff  executed  to  the  defendant  a  writing,  wherein  he 
agreed,  that  in  case  said  jack  proved  deficient  in  begetting  of 
mules,  he  would  take  him  back  and  replace  another  in  his 
stead  that  would  be  sufficient;  and  in  case  the  second  proved 
insufficient,  said  note  should  be  delivered  up  and.  canceled; 
averring  that  said  first  jack  waa  wholly  deficient;  that  he  re- 
turned him,  received  a  second  which  was  also  deficient; 
whereby  the  defendant  was  exonerated  from  said  note. 

The  plaintiff  prayed  oyer  of  said  writing.  The  defendant 
in  excuse  said  it  was  lost.  The  court  judged  the  excuse  to  be 
insufficient  and  ordered  the  writing  to  be  produced;  upon 
which  the  defendant  was  defaulted,  and  upon  a  hearing  in 
damages,  the  defendant  moved  to  introduce  parol  testimony  to 
prove  the  contents  of  said  writing. 

By  the  Coubt.  This  testimony  cannot  be  received.  The 
defendant  by  being  defaulted  has  admitted  the  plaintiff's  right 
of  action,  and  no  sufficient  excuse  is  assigned  why  he  cannot 
produce  said  writing;  its  being  lost  may  be  the  effect  of  his 
own  negligence  and  not  of  any  inevitable  accident.  Besides, 
if  he  has  such  a  writing,  his  proper  remedy  is  by  action  upon 
it.    See  PhUlips  v.  Halsey,  New  London,  March  Term,  A.  D. 

1790. 

WooDwoRTH  V.  Clark. 
An  Issue  must  be  directly  answered. 

Eerob  to  reverse  a  judgment  of  a  single  minister  of  justice, 
in  an  action  brought  by  Clark  against  Woodworth  upon  a  note. 
Woodworth  plead  specially  in  bar  —  That  said  note  was  ex- 
torted from  him  by  duress,  etc.  The  facts  plead  in  bar  were 
traversed,  on  which  the  parties  were  at  issue.  Judgment  — 
That  the  plea  and  rejoinder  and  matters  therein  allied,  are 
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not  SO  proved  as  to  amount  to  and  he  a  sufficient  bar  to  said 
action,  and  that  the  plaintiff  recover. 

Error  assigned  —  That  the  judgment  did  not  answer  the 
issue. 

Judgment  —  Manifest  error.  All  questions  of  fact  put  in 
issuie  .to  the  court  or  jury  are  to  be  directly  answered  by  find- 
ing them  to  be  true  or  not  true.  See  Bacon  v.  Child  et  al. 
Wiadham,  September  Term,  1792. 

Bundy  v.  Williams,  Executor  of  John  Williams. 

Action    on    a    Joint    covenaat    survives    against    the    surviving 
covenantor. 

Action  upon  the  covenants  in  a  deed,  declaring  that  on  the 
1st  of  June  A.  D.  1760,  said  John  Williams,  Hezekiah  Sabin 
and  Mary  Sabin  were  administrators  on  the  estate  of  Noah 
Sabin  deceased;  that  pursuant  to  a  resolve  of  the  general 
assembly,  they  sold  a  certain  piece  of  land  belonging  to  the 
estate  of  said  Noah  to  John  Eaton,  for  £2  10s.  lawful  money, 
and  in  and  by  their  deed  executed  to  said  Eaton  of  said  land, 
they  covenanted  that  they  were  well  seized  and  had  good  right 
to  sell  the  same  as  the  estate  of  said  Noab,  and  warranted  the 
same  to  said  Eaton,  lus  heirs  and  assigns;  that  said  Eaton  sold 
and  conveyed  said  land  by  deed  to  Wheaton  with  like 

covenants  of  seisin  and  warranty,  and  said  Wheaton,  by  deed 
with  like  covenants  sold  and  conveyed  said  land  to  the  plain- 
tiff; that  the  plaintiff  had  been  evicted  of  said  land  in  a  due 
course  of  law,  by  the  heirs  of  Noah  Sabin;  that  said  Hezekiah 
Sabin  died  before  the  year  A.  D.  1762 ;  that  said  John  Wil- 
liams died  in  A.  D.  1766  and  left  a  plentiful  estate,  of  whose 
last  will  the  defendant  is  executor;  that  the  said  Mary  was 
also  dead  and  had  left  no  estate,  executor  or  administrator. 

The  defendant  demurred  to  the  declaration. 

Judgment  —  That  the  declaration  ig  insufficient.  Although 
in  chancery  the  plaintiff's  remedy  is  against  all  the  adminia- 
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trators  who  joined  in  the  covenants,  yet  the  legal  remedy 
survives  only  against  the  surviving  covenantor  and  her  legal 
representative. 

Query  —  The  reason  why  the  remedy  in  such  case  ought  not 
to  be  the  same  at  law  as  ia  chancery. 

Webb  v.  Fitch. 

It  appearing  in  a  declaration  for  slander  that  the  crime  charged 
by  the  words,  was  more  tlian  a  year  before  the  speaking  of 
them,  is  not  a  ground  for  arresting  a  verdict  for  the  plaintiff. 

Action  of  defamation,  for  charging  the  plaintiff  with  hav- 
ing perjured  himself  ia  a  certain  cause  —  whicH  was  tried 
more  than  a  year  before  the  speaking  the  words. 

Verdict  for  the  plaintiff,  and  £12  damages. 

Motion  in  arrest  —  The  insufficiency  of  the  declaration; 
that  it  appeared  from  tlje  plaintiff's  own  showing  that  the  per- 
jury charged  by  the  words,  was  more  than  a  year  before  the 
speaking  of  them,  and  the  plaintiff  could  not  then,  nor  at 
any  time  since,  have  been  prosecuted  for  it  if  they  were  true. 

The  motion  was  determined  to  be  insufficient  and  judg- 
ment was  for  the  plaintiff.  The  mere  liability  to  a  prosecu- 
tion for  the  crime,  does  not  constitute  the  whole  ground  of 
an  action  for  words.  The  jury  have  found  the  defendant 
guilty  and  there  is  not  sufficient  grounds  to  arrest  the  judg- 
ment. 

Geary  v.  Shepard. 
Money  In  the  hands  of  an  officer  not  liable  to  be  attached  and  taken 

from  him. 

Action  of  trover  for  eighty-three  pieces  of  gold  coin, 
amounting  to  £157  10s.  8d.  lawful  money.  Plea  —  Not 
guilty.     Issue  to  the  court. 

The  plaintiff  was  overseer  to  Jesse  Spalding,  and  had  an 
execution  in  his  favor  against  Dunlap  for  the  aforesaid 

sum,  which  it  was  the  duty  of  Abraham  Shepard  to  payj 
Abraham  Shepard  prayed  out  an  attachment  against  said  Jesse, 
directed  to  one  Gallop  an  indifferent  person  to  serve,  without 
his  knowledge,  who  declined  serving  it,  and  said  Abraham 
then  inserts  the  name  of  the  defendant  his  brother  in  the 
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writ,  in  the  plaxje  of  Gallop's,  without  the  knowledge  of  the 
justice  who  signed  it;  the  defendant  then  went  with  said 
Abraham  to  the  plaintiff's,  where  the  officer  was  who  had  the 
execution  in  favor  of  said  Jesse,  and  said  Abraham  paid  the 
money  upon  the  table,  the  plaintiff  indorsed  said  execution 
satisfied,  as  overseer  or  agent  to  said  Jesse;  the  defendant 
attached  it  as  the  property  of  said  Jesse,  by  virtue  of  said 
Abraham's  attachment  and  took  it  away;  said  Abraham  fear- 
ing his  said  writ  would  fail,  prayed  out  another  attachment 
against  said  Jesse  for  the  same  cause,  dropped  the  first  and 
attached  the  same  money  that  the  defendant  had  taken,  and 
that  suit  was  now  depending  in  court. 

The  court  found  the  defendant  guilty  and  gave  judgment 
for  the  plaintiff  to  recover  the  whole  sum  iu  damages. 

The  property  in  the  money  accompanied  the  possession  and 
was  in  the  plaintiff  and  not  liable  to  be  attached,  in  this  way, 
for  a  debt  of  Jesse  Spalding's.  The  defendant  had  no  good 
authority  to  attach  the  money,  even  had  it  been  attachable, 
as  the  money  of  said  Jesse's;  and  its  being  taken  out  of  his 
hands  by  the  second  attachment,  cannot  mitigate  the  damages, 
although  it  might  furnish  a  good  cause  of  action  against  the 
officer  who  took  it.     See  the  case  of  Willes  v.  Pitkin,  ante. 

Hooper  v.  Bensok. 

Where  money  is  taken  from  a  garnishee  by  a  compulsory  prooess  in 
the  law  —  it  ought  to  excuse  him. 

Action  on  note,  dated  25th  of  November  1789  for  £30, 
payable  in  net  stock,  com,  etc.  on  the  20th  December  A.  D. 
1790  with  interest.      Plea  —  Full  payment.      Issue  to  the 

On  the  27th  of  April  A.  B.  1790  Hooper  for  a  valuable 
consideration,  indorsed  this  note  to  a  Mr.  Williams  of 

Eoxbury,  of  which  the  defendant  had  notice;  Dr.  Dyer  and 
one  Compstock,  creditors  of  Hooper,  instituted  suits  against 
him  for  their  debts  and  described  him  to  be  an,  absconding 
debtor,  and  on  the  8th  of  July  A.  D.  1790,  copies  were  left 
with  the  defendant  in  service  as  debtor  to  said  Hooper,  and 
judgments  were  afterwards  recovered  in  said  suits  against 
said  Hooper,  and  a  scire  facias  was  brought  on  each,  against 
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the  defendant;  the  defendant, paid  to  said  Williams  on  the 
2d  of  April  1791  £14  128.  which  was  indorsed  on  the  note,  he 
notified  said  Williams  of  the  suits  of  Dyer  and  Compstock 
against  him  and  called  on  him  to  defend  against  them;  Wil- 
liams took  very  little  pains  in  the  suits,  referred  him  to  some 
witnesses  whose  depositions  he  took  and  made  the  best  defense 
he  could  for  Williams;  but  they  recovered  against  him.  Dr. 
Dyer  recovered  judgment  and  execution  for  £16  Is.  9d.,  and 
Compstock  for  £17  19s.,  which,  were  levied  and  collected  of  the 
defendant,  which  more  than  paid  said  note. 

The  jury  found  that  the  defendant  had  made  full  payment 
of  the  note  on  which,  etc.  which  was  accepted  by  the  court; 
there  being  only  three  judges. 

Chaunoy,  J.,  dissented,  upon  the  ground  that  by  the 
assignment  of  the  note,  the  property  was  vested  in  said  Wil- 
liams, and  that  a  recovery  ought  to  be  had  for  his  benefit,  and 
that  the  recovery  by  the  creditors  against  the  defendant  was 
wrong. 

Adams  and  Root  accepted  the  verdict,  upon  the  principle 
that  admitting  the  property  to  be  vested  in  Williams,  by  the 
assignment,  yet  as  the  defendant  was  unable  to  defend  against 
the  stiits  of  the  creditors,  by  all  the  means  said  Williams  fur- 
nished, and  being  compelled  to  pay  them,  it  would  be  unrea- 
sonable to  put  him  to  a  suit  to  recover  the  money  back.  If 
the  money  was  Williams's  and  Dyer  and  Compstock  had  no 
right  in  equity  to  hold  it,  let  him  be  at  the  expense  of  re- 
covering it. 

Chandler  v.  Phillips. 

Possession  doth  not  begin  to  run  against  the  remainderman  until 
after  the  death  of  the  particular  tenant 

Action  of  ejectment  for  a  farm  of  land,  lying  in  Woodstock 
Plea  —  No  wrong  or  disseisin.     Issue  to  the  jury. 

The  case  was  —  Moses  Chandler  purchased  the  farm  of  one 
Kingsley  and  eontinued  in  the  possession  of  it  until  A.  D. 
1764,  when  he  gave  up  the  possession  of  it  to  his  father 
Joshua  Chandler.     On  the  8th  day  of  February  A.  D.  1764, 
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Joshua  the  father  gave  a  deed  of  the  north  haK  of  his  home 
farm  to  his  son  Moses.     On  the  30th  of  September  A.  D. 

1767,  Joshua  the  father  made  his  will,  and  devised  the  farm 
in  question,  as  follows,  viz.  The  farm  I  purchased  of  my 
son  Moses  by  deed  dated  the  8th  of  February  A.  D.  1764,  I 
give  the  use  and  improvement  of,  to  my  beloved  wife  during 
her  widowhood,  and  the  remainder  of  said  estate  I  give  to  my 
two  grandsons,  John  and  William,  sons  of  my  son  Joshua 
Chandler,  in  feensdmple.  The  deed  of  the  farm  referred  to 
in  Joshua  the  father's  will,  was  not  upon  record  nor  to  be 
found.  The  father  possessed  it  by  a  part  of  his  family  resid- 
ing upon  it  till  his  death,  which  happened  some  time  in  A.  D. 

1768.  His  widow  went  into  the  possession  with  her  son 
Joshua  —  who  having  purchased  of  his  mother  her  life  in  said 
estate  for  £40,  in  A.  D.  1777  he  gave  a.deed  of  it  to  one  Broad- 
way, and  Broadway  conveyed  it  to  Aldridge,  and  took  from 
him  a  bond  to  indemnify  him  against  the  note  he  gave  for  it 
to  Joshua  Chandler.  Said  Joshua  went  to  the  British,  and 
said  note  was  never  paid.  Aldridge  sold  the  farm  to  the  de- 
fendant for  £  who  went  into  possession  in  A.  D.  1780. 
Mrs.  Chandler,  the  widow  died,  and  this  suit  was  commenced 
within  fifteen  years  from  her  death. 

Verdict  and  judgment  for  the  plaintiff. 

There  is  every  reason  to  suppose  that  there  was  a  deed 
giveui  of  said  farm,  by  said  Moses  to  his  father,  on  the  8th 
of  February  A.  D.  1764,  which  is  referred  to  in  the  father's 
will.  But  it  is  clear,  that  from  that  time  said  farm  was 
claimed  and  possessec)  by  the  father,  and  under  title  derived 
from  him,  until  the  death  of  his  widow;  that  there  was  no 
possession  that  had  run  against  the  remaindermen  said  John 
and  William  until  then,  and  since  that  event  fifteen  years 
had  not  elapsed  before  the  commencement  of  this  action. 
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A  defendant  in  a  scire  facias  cannot  take  advantage  of  anything 
which  might  have  been  plead  to  the  origtnal  action. 

SciBE  Facias,  declaring  that  upon  her  complaint  exhibited 
to  a  justice  of  the  peace,  charging  one  Joseph  Sheffield  with 
having  begotten  her  with  child  of  a  bastard,  etc,  praying  pro- 
cess against  him;  that  he  was  taken  and  had  before  said  jus- 
tice, and  pursuant  to  an  order  of  said  justice  the  defendant 
became  bound  jointly  and  severally  with  said  Sheffield  in  a 
recognizance  of  £50,  that  said  Sheffield  should  appear  before 
the  then  next  County  Court  and  answer  to  said  complaint  and 
abide  final  judgment  thereon  j  that  before  the  County  Court 
she  appeared  and  prosecuted  her  complaint;  that  said  Joseph 
Sheffield  being  three  times  publicly  called,  made  default  of 
appearing;  that  thereupon  she  recovered  judgment  'by  the 
consideration  of  said  court,  against  said  Sheffield;  that  he  was 
the  father  of  said  child,  and  that  he  should  stand  charged  for 
the  maintenance  thereof,  with  the  assistance  of  the  mother  at 
two  shillings  six  pence  per  week,  etc.  that  said  Sheffield  had 
absconded  and  gone  out  of  the  state  and  left  no  interest,  and 
execution  had  been  duly  returned  non  est  inventus  —  pray- 
ing for  a  remedy  in  the  premises. 

Plea  in  bar  —  That  said  original  complaint  was  essentially 
defective,  it  did  not  state  where  said  child  was  bom  —  nor 
that  it  was  begotten  in  fomicatioii. 

Upon  motion  of  the  plaintiff,  she  was  allowed  by  the  court 
upon  payment  of  cost  to  insert  in  her  complaint  both  of  said 
allegations.  Whereby  the  complaint  upon  which  said  judg- 
ment was  rendered  was  materially  different  from  that  upon 
which  said  bond  was  given.     Demurrer. 

Judgment  —  Plea  insufficient.  The  bail  cannot  take  ad- 
vantage, upon  a  scire  facias,  of  any  errors  in  the  original 
process,  except  such  as  render  the  judgment  a  perfect  nullity. 
Amendments  are  by  statute,  and  a  process  amended  is  in  con- 
sideration of  law,  the  same  process;  and  this  is  contemplated 
by  the  bondsman,  whenever  he  gives  bail. 
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Jakes  v.  Finny. 
An  agreement  respecting  leasing  and  conveying  real  estate  and  not 
to  be  performed  in  one  year,  is  within  the  statute,  made  to 
prevent  frauds  and  perjuries. 

Action  of  the  case,  declaring  upon  a  parol  agreement, 
that  in  consideration  of  certain  services  to  be  performed  by 
the  plaintiff,  the  defendant  on  the  27th  of  February  A.  D.^ 
17  agreed  to  let  to  the  plaintiff  a  clothier^s  mill  and  bufii- 
ziefiB,  for  the  term  of  three  years  then  next,  and  to  rebuild  said 
mill  by  the  1st  of  September  then  next,  and  to  put  it  in  good 
repair.  Also  to  find  dyeing  stuff  for  said  term,  and  to  let  the 
plaintiff  have  half  an  acre  of  land  for  a  garden,  to  find  him  fire 
wood  and  the  use  of  one-half  of  the  defendant's  dwelling- 
house  for  three  years  and  to  go  into  possession  on  the  Ist  of 
May  next  —  which  he  had  not  performed,  etc. 

The  defendant  plead  the  Statute  against  Frauds  and  Per- 
juries in  bar.     Demurrer. 

Judgment  —  That  the  plea  is  sufficient.  This  action  is 
brought  upon  an  agreement  respecting  lands  and  real  prop- 
erty, and  is  not  to  be  performed  within  one  year. 
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Abelv.  Abel. 
A  traverse  of  the  plaintiff's  title  not  such  a  plea  of  title  as  win 
take  the  action  from  a  Justice. 

Action  for  a  trespass  committed  upon  land,  brought  be- 
fore a  justice,  declaring  that  for  more  than  four  years  before 
the  doing  of  the  facts  complained  of,  he  was  seized  and  poft- 
sessed  of  the  land  and  place  where,  etc. 

The  defendant  plead  —  That  for  more  than  one  year  be- 
fore said  trespass  was  said  to  have  been  committed,  he  was 
actually  and  peaceably  possessed  of  the  land  and  place  where 
said  facts  were  done,  and  that  the  plaintiff  ought  to  be  barred 
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witiLOut  that,  that  the  plaintiff  for  more  than  four  years  before 
the  doing  of  the  facts  complained  of  was  seized  and  possessed 
in  manner  and  form  as  alleged  in  his  declaration. 

Upon  which  said  justice  took  a  bond^  and  handed  said  cause 
over  to  the  County  Court,  upon  the  idea  that  the  title  was  to 
be  tried,  and  from  the  County  Court  said  cause  was  appealed 
to  this  court;  and  now  the  plaintiff  moved  that  said  cause  be 
erased,  as  the  defendant  had  set  up  no  title  in  his  plea  that 
he  relied  upon,  and  had  only  averred  a  one  year's  possession, 
aa  inducement  to  his  traverse  of  the  plaintiff's  title. 

Judgment  —  That  the  cause  wad  not  regularly  before  the 
court,  and  accordingly  was  erased  from  the  docket.  The 
statute  evidently  contemplates  such  a  plea  as  will  put  the  de- 
fendant's title  directly  in  issue.  This  plea  amounts  to  no 
more  than  the  general  issue,  that  the  defendant  is  not  guilty. 

Steward  v.  Brewster  and  Boardman. 

Where  two  are  Joined  in  a  scire  facias  which  could  not  be  joined, 
and  are  acquitted,  the  court  will  allow  to  each  his  full  cost. 

SontE  Facias,  declaring  that  he  recovered  a  judgment 
against  Jonathan  Boardman,  an  absent  absconding  debtor,  for 
£83;  that  the  defendants  were  severally  served  with  a  copy  in 
said  suit,  as  agents,  factors,  debtors,  etc..  to  said  Jonathan 
Boardman,  and  that  they  had  his  effects  in  their  hands  at  the 
time  said  copies  were  left  in  service. 

No  exception  was  taken  to  the  defendants  being  joined  in 
said  scire  facias y  and  the  cause  was  heard  upon  the  merits; 
and  judgment  for  the  defendants  to  recover  their  cost;  and 
cost  was  taxed  in  favor  of  each  defendant,  his  travel,  attend- 
ance, witnesses  and  what  he  paid  for  court  fees,  upon  the  prin- 
ciple that  the  plaintiff's  challenge  upon  them  was  several  and 
not  joint. 
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Dunham  v.  Braimak. 

A  writ  of  orror  will  not  lie  against  a  Judgment  in  abatement,  until 

the  final  Judgment  is  rendered. 
Where  the  final  Judgment  is  omitted  in  a  writ  of  error,  it  may 

be  amended  on  payment  of  cost. 

Ebbob,  complaining  of  ai  judgment  of  the  County  Court, 
upon  pleas  in  abatement  in  a  certain  action,  brought  by 
Braiman  against  Dunham  without  setting  forth  any  final 
judgment  in  said  cause,  and  for  this  cause  a  special  demurrer 
was  given. 

The  plaintiff  in  error  moved  to  amend  his  writ  by  inserting 
therein  the  record  of  the  final  judgment  rendered  upon  the 
merits  —  which  was  allowed  by  the  court  upon  payment  of 
cost. 

Spalding  v.  Imlay,  Loan  Officer. 

A  foreign  attachment  will  not  hold  against  the  loan  officer  of  the 
United  States,  or  other  public  oflacer. 

SoiBE  Facias,  declaring,  that  he  recovered  a  judgment 
against  Daniel  Stanton  an  absent  absconding  debtor,  for 
£22  78.;  and  that^the  defendant  was  regularly  sensed  with  a 
copy  of  the  process  as  agent,  factor,  etc.,  to  said  Stanton,  and 
had  the  effects  of  said  Stanton  in  his  hands  when  said  copy  was 
left  in  service. 

Plea  in  bar  —  That  he  was  not  otherwise  agent,  trustee,  or 
debtor  to  said  Stanton,  then  as  commissioner  of  loans  to  the 
United  States,  to  pay  the  sums  due  from  the  United  States, 
to  certain  invalids,  upon  the  pension  list,  on  proper  applica- 
tion, agreeable  to  the  rules  and  regulations  of  the  treasury  and 
not  otherwise,  and  that  there  was  due  from  the  United  States 
to  said  Stanton,  £36  which  he  was  ready  to  pay  upon  proper 
application.    Demurrer. 

Before  the  counsel  had  gone  through  the  argument,  upon 
some  suggestions  from  the  court,  the  plaintiff  withdrew  his 
action.  By  the  rules  and  regulations  of  the  United  States, 
money  taken  from  their  loan  officer  in  this  manner  would  not 
justify  him  in  an  account  with  their  treasurer  —  besides  it 
would  involve  the  defendant  in  perpetual  difficulty  and  dis- 
putes. 
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BULKLEY  V.    TrEADWAY. 
A  plalntifif  may  withdraw  his  action  any  time  before  yerdict  is 
delivered  to  the  derk. 

Action  of  ejectmetut.  Plea — No  wrong,  etc.  The  jury 
returned  into  court  with,  a  verdict,  audi  as  the  constable  was 
handing  the  verdict  from  the  foreman  to  the  clerk,  the  plain- 
tiff declared  that  he  withdrew  the  action. 

A  question  was  made  —  Whether  the  plaintiff  might  with- 
draw his  action,  after  the  jury  had  delivered  their  verdict  in 
court,  to  the  constable. 

By  the  Couet.  The  plaintiff  may  withdraw  his  action  any 
time,  before  the  verdict  is  in  the  actual  possession  of  the  court, 
by  being  delivered  into  the  hands  of  the  clerk. 

Dow  V.  Kelly. 

City  sheriffs  have  power  to  serve  all  lawful  writs  directed  to  them 
In  said  city. 

Ebeob  to  reverse  a  judgment  of  the  County  Court,  in  an 
action  brought  by  Dow  v.  Kelly,  on  a  note,  by  v/rit  directed 
to  the  sheriff  of  the  city  of  Norwich  to  serve  and  return;  said 
Kelly  was  also  described  to  be  of  said  city.  The  writ  wb& 
served  and  returned  by  the  city  sheriff,  to  the  County  Court 
to  which  it  was  returnable. 

Plea  in  abatement  —  That  by  law  the  city  sheriflF  had  right 
to  serve  no  writs,  but  such,  as  were  returnable  before  the 
City  Court,  mayor,  or  aldermen,  and  that  said  service  was 
void. 

Judgment  —  That  the  plea  was  sufficient. 

Error  assigned  —  That  judgment  ought  to  have  been  that 
said  plea  was  insufficient. 

And  by  the  Court.  There  is  manifest  error  in  the  judg- 
ment complained  of.  Although,  the  mayor  and  aldermen 
have  right  to  sign  writs  returnable  before  some  court  in  the 
corporation  only;  yet  the  sheriffs  of  said  city  within  the  limits 
of  said  city,  have  the  same  powers  and  authorities  and  are 
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Kable  to  the  same  suits  and  penalties,  for  neglect  of  duty,  in 
any  case  whatever,  to  all  intents  and  purposes,  as  sheriffs  of  the 
counties  are;  and  must  obey  all  lawful  write  directed  to  them, 
by  courts  or  magistrates  not  of  the  city,  which  are  to  be 
executed  within  the  city. 

Boles  v.  Calkins. 
After  the  condition  of  a  mortgage  Is  broken  the  mortgagor's  remedy 
for  a  deed  Is  by  application  to  chancery. 

Petition  in  chancery;  showing,  that  on  the  8th^  Novem- 
ber 1783,  the  petitioner  mortgaged  his  house,  etc.  to  the 
petitionee,  for  £150,  to  be  paid  in  two  years;  that  he  failed  of 
paying  the  money  by  the  time;  and  that  the  premises  were 
worth  £600  lawful  money;  that  the  interest  on  the  debt  had 
been  paid  up  to  Jime  last;  and  that  said  Calkins  had  sued  him 
for  said  mortgaged  premises,  and  threatened  to  turn  him  out 
of  doors;  praying  for  a  further  time  of  redemption,  upon  his 
paying  what  should  be  justly  due  on  said  mortgage. 

Plea  in  abatement  —  That  the  petitioner  had  not  tendered 
the  money  due  on  said  mortgage;  and  no  accoimt  was  neces- 
sary to  be  taken.  The  petition  therefore  was  unnecessary  and 
idle. 

Judgment  —  That  the  plea  in  abatement  was  insufficient;  it 
was  the  duty  of  the  mortgagor  to  have  paid  the  money  by  the 
day,  and  on  his  failing  to  do  it,  the  estate  became  vested 
at  law  in  the  mortgagee;  and  the  mortgagor  hath  no  means  in 
his  power,  but  by  the  aid  of  a  court  of  chancery,  to  get  re- 
invested with  the  title. 

This  petition  is  no  bar  to  the  mortgagee's  recovering  at  law, 
which  must  be  at  the  costs  of  the  mortgagor;  unless,  it  should 
appear  that  the  mortgagee  had  been  guilty  of  some  fault. 
The  court  saw  no  reason  for  abating  the  petition. 

Monroe  v.  Maples  et  al. 
In  an  action  for  a  malicious '  prosecution  the  plaintiff  must  show 

that  he  was  acquitted. 
An  action  of  the  case  for  a  perjury  will  not  lie  against  a  witness 

after  a  lapse  of  years. 

Action  of  the  case;  declaring,  that  on  or  about  the  1st  of 
August  A.  D.  1788,  the  defendants  in  Montville,  did  combine 
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together,  and  maliciously  conspire  to  injure  and  destroy  the 
plaintiff's  property  and  reputation,  and  did  falsely  and  cor- 
ruptly accuse  the  plaintiff  of  having  feloniously  contrived  and 
conspired  with  Joshua  Valet,  James  Chappel,  and  Lydia  his 
wife,  and  Sarah  Monroe,  to  commit  a  secret  assault  on  the  body 
of  Marcia  Maples,  and  her  to  imprison  for  four  hours,  and 
in  pursuance  of  said  wicked  combination  aforesaid,  the  de- 
fendants did  in  the  name  of  said  Marcia,  make  and  exhibit  a 
false  complaint  against  the  plaintiff,  and  said  Joshua  Valet, 
etc.,  to  Justice  Raymond,  and  prayed  out  a  warrant  thereon, 
by  which  he  was  arrested  and  had  before  William  Hillhouse, 
Esq.  assistant,  on  the  24th  of  August  1788;  and  the  defend- 
ants did  before  said  assistant,  falsely  and  maliciously  accuse 
the  plaintiff  of  the  facts  charged  in  said  complaint,  by  means 
whereof  he  was  bound  to  the  County  Court;  and  before  said 
County  Court,  the  defendants  were  admitted  as  witnesses  to 
said  complaint,  and  then  and  there  did  on  oath  falsely  declare 
that  the  plaintiff  did  aid  and  assist  Joshua  Valet  in  the  night 
of  the  27th  of  July,  A.  D.,  1788,  to  commit  a  rape  upon  the 
body  of  said  Marcia  Maples;  when  the  defendants  well  knew 
that  the  plaintiff  was  not  accessaiy  to  any  abuse  offered  by 
said  Valet  to  said  Marcia  on  said  evening;  but  caused  him  to 
be  made  a  party  in  order  to  prevent  his  being  a  witness;  that 
in  fact  said  Marcia  received  no  abuse  that  night  from  any 
person,  and  the  whole  was  calculated  and  done  to  cover  her 
shame;  that  by  means  of  the  defendants  maliciously  con- 
spiring to  accuse  him,  and  falsely  swearing  to  condemn  him  as 
aforesaid,  he  was  convicted  on  said  complaint,  before  said 
County  Court;  fined  £10;  and  amerced  in  damages  £60  lawful 
money.  When  the  defendants  at  said  County  Court,  and  at 
all  times  knew,  that  the  facts  charged  in  said  complaint  against 
him  were  false,  and  to  his  damage  £660;  per  writ  dated  the 
6th  of  January  A.  D.  1792.  Demurrer  to  the  declaration. 
And, 

Judgment  —  That  the  declaration  was  insufficient. 

If  this  is  to  be  considered  as  an  action  upon  the  case  for  a 
malicious  prosecution,  the  plaintiff  hath  not  shown  that  he 
was  acquitted,  but  that  he  was  convicted.     If  as  an  action  for 
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the  injury  done  him  by  the  defendants'  false  swearing  and 
perjury,  it  is  not  brought  upon  the  statute,  nor  within  the  time 
limited  by  law;  and  it  would  be  of  dangerous  consequence  to 
admit  actions  of  this  nature  to  lie  against  witnesses  after  so 
great  a  lapse  of  time. 

Larabse  v.  Larabee 

A  deyise  to  a  man  and  the  male  heir  of  his  body  —  will  enable  his 
sons  to  take  in  the  same  manner  and  proportion,  as  by  law 
they  would  inherit  their  father's  estate. 

Action  for  the  partition  of  a  certain  tract  of  land;  declaring, 
that  they  held  in  such  manner  and  proportion,  as  that  the 
plaintiff  had  right  to  have  aparted  and  set  out  to  him  one-third 
of  said  tract,  and  the  defendant  two-thirds  of  said  tract 

Plea  —  That  the  plaintiff  and  defendant  did  not  hold  in 
manner  and  proportion  as  set  forth  in  the  declaration.  Issue 
to  the  court. 

The  plaintiff  produced  the  will  of  Nathaniel  Larabee,  dated 
the  31st  of  March,  A.  D.  1738,  proved  and  approved  June  the 
Sth,  A.  D.  1741,  which  was  in  the  words  following,  viz.  "  I 
give  to  my  wife  Sarali,  the  whole  of  my  estate  during  her 
natural  life,  the  paying  my  debts,  and  after  her  decease,  I 
give  the  same  to  my  kinsman  James  Larabee,  and  to  the  male 
heir  of  his  body  lawfully  begotten  in  fee-tail,  viz.  to  the 
male  heir  of  my  said  Trinsman  James  Larabee,  by  succession, 
from  generation  to  generation  forever  *^ —  the  said  Nathaniel 
was  seized  at  the  date  of  the  will,  and  at  the  time  of  his  death. 
The  wife  survived  the  testator  forty  years;  she  also  survived 
said  James  Larabee,  several  years,  and  died;  that  said  James 
had  two  sons  only,  the  plaintiff  and  defendant.  Upon  the 
death  of  the  wife  said  Sarah,  the  defendant  went  into  posses- 
sion of  the  whole,  and  had  remained  in  ever  since.  The  de- 
fendant demurred  to  the  evidence,  and  the  plaintiff  joined  the 
demurrer. 

Judgment  —  That  the  evidence  is  sufficient;  and  that  the 
plaintiff  and  defendant  do  hold  in  manner  and  proportion  as 
set  forth  in  the  plaintiff^s  declaration,  etc. 

An  heir,  is  whoever  by  the  laws  of  a  country,  hath  right 
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to  inherit  or  succeed  to  an  estate  immediately  upon  the  death 
of  the  owner;  and  is  different  as  the  law  varies  in  different 
countries.  In  England,  the  eldest  son  succeeds  to  the  real 
estate  of  his  parent,  etc. —  he  is  the  h^:  In  case  there  is  no 
son,  then  all  the  daughters  succeed  to  his  estate  as  co* 
parceners  —  they  are  the  heir.  In  Connecticut,  all  the  chil- 
dren both  sons  and  daughters,  succeed  to  the  estate  in  equal 
shares,  except  the  eldest  son,  who  hath  a  double  share.  Here, 
therefore,  all  the  children  constitute  the  heir.  The  words  in 
the  will,  "  To  my  kinsman  James  Larabee,  and  the  male  heir 
of  his  body  *^ —  designates  the  person  or  persons  to  take  of 
the  male  line,  lawfully  begotten  of  his  body  to  be  the  same, 
that  by  law  had  right  to  inherit  or  succeed  to  the  estate  of  his 
said  kinsman  James  —  in  exclusion  of  the  females.  This 
necessarily  includes  all  the  sons  of  his  said  kinsman  —  and  as 
they  are  to  take  as  heir,  that  is,  in  manner  and  proportion  aa 
his  kinsman's  heirs  would  take  his  estate;  and  that  is  two  parts 
to  the  eldest  son,  and  one  part  to  the  youngest. 

James  Larabee's  dying  before  the  widow  of  Nathaniel,  to 
whom  the  estate  was  given  for  life,  hath  no  effect  to  prevent 
the  estate's  passing  to  the  male  heir  of  James  —  for  James  had 
only  a  life  estate,  and  that  upon  condition  he  survived  the 
widow  —  his  male  heirs  took  by  force  of  the  will,  as  immediate 
devisees  of  the  estate,  after  the  lives  of  the  widow  and  said 
James  were  spent;  and  whenever  that  event  took  place  the 
estate  vested. 

Tapliff  V  Davis. 

AonoN  of  ejectment  for  a  piece  of  land,  described  in  the 
declaration.     Plea  —  Not  guilty.     Issue  to  the  court 

One  Stanton  was  owner  of  the  land;  the  defend- 

ant had  an  execution  against  him  —  levied  it  upon  this  land 
in  A.  D.  1784,  and  in  September  A.  D.  1784  had  it  recorded 
in  the  office  of  the  town  clerk,  and  returned  it  to  the  office  of 
the  county  clerk  from  whence  it  issued,  on  the  2d  of  Decem- 
ber A.  D.  1791,  and  caused  it  to  be  recorded  there  on  the  26th 
of  September  A.  D.  1792.  The  plaintiff  attached  this  land 
on  the  6th  of  February   A.  D.  179]    for  a  debt  due  to  him 
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from  said  Stanton  —  got  judgment  and  execution  for  said 
debt^  and  levied  the  execution  upon  said  land  on  tke  QHx  of 
October  A.  D.  1791  —  which  levy  was  recorded  ia  the  town 
clerk's  office  on  the  2d  of  November  A  D.  1791,  and  in  the 
office  of  the  county  dork  on  the  5th  of  January  A  D.  1792. 
It  appeared  that  the  plaintiff  knew  that  the  defendant  had 
levied  his  execution  upon  this  land,  and  that  it  was  not  re- 
corded in  the  county  clerk's  office  when  he  attached  it 

Judgment  —  That  the  defendant  is  guilty  and  for  the 
plaintiff  to  recover. 

The  statute  is  positive,  that  the  execution;  and  officer's  re- 
turn, must  be  recorded  in  the  office  of  the  clerk  of  the  cotirt 
from  whence  it  issued,  in  order  to  complete  the  title;  but  this 
was  not  done  by  the  defendant  until  months  after  the  plain- 
tBPs  title  was  perfected.  There  appears  to  be  no  fraud  prac- 
ticed by  the  plaintiff,  he  was  vigilant  in  securing  his  debt;  but 
there  appears  to  be  great  inattention  and  gross  negligence  on 
the  part  of  the  defendant. 

WOODBRIDGE  V.  WiNTHROP. 

A  garnishee  who  once  admits  himself  to  be  liable  upon  record,  Is 
estopped  from  saying  afterwards,  that  he  is  not 

A  garnishee  may  avail  himself  upon  a  scire  facias  of  his  principal's 
not  being  an  absconding  debtor  at  the  time  of  the  copy's  being 
left  in  service. 

SontB  Facias  against  said  Winthrop  as  agent,  factor,  trus- 
tee, etc.  to  Joseph  Woodbridge,  an  absent  absconding  debtor. 

Plea  in  bar  —  That  said  Joseph  was  not  at  the  date  and  ser- 
vice of  the  original  writ,  an  absent  absconding  debtor;  and  the 
defendant  had  paid  and  delivered  to  said  Joseph  all  the  effects 
of  said  Joseph's  which  were  in  his  hand  and  possession. 

Plaintiff  replied  —  That  said  Joseph  was  described  in  said 
original  writ  and  in  the  copy  left  with  the  defendant,  to  be 
an  absent  absconding  debtor,  by  which  he  had  right  by  law  and 
in  fact  did  appear  and  defend  said  Joseph,  his  principal  in 
said  cause;  that  the  defendant  having  in  his  hands  a  much 
greater  sum  than  was  due  to  the  plaintiff,  said  Joseph  insti- 
tuted a  suit  against  him  for  it,  and  before  the  special  Superior 
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Court,  holdea  at  New  London  in  July  A.  D.  1789,  recovered 
judgment  for  the  same  against  the  defendant,  at  whicli  time 
the  defendant  moved  said  court  for  a  stay  of  said  Joseph's 
execution,  upon  the  ground  of  the  plaintiff's  foreign  attach- 
ment lying  against  him;  upon  which  said  court  ordered  said 
execution  to  be  stayed  until  eaid  Joseph  procured  and  gave 
to  the  defendant  a  good  bond  with  surety  sufficient  to  indem- 
nify him  against  said  foreign  attachment,  which  was  accord- 
ingly done  before  said  execution  was  taken  out;  that  said 
Joseph  was  a  bankrupt,  and  the  defendant  estopped  to  say  that 
said  Joseph  was  not  an  absent  absconding  debtor,  upon  the 
€cire  f 04^08. 

The  defendant  rejoined,  traversing  the  defendant's  appear- 
ing and  taking  upon  him  the  defense  of  said  Joseph  in  the 
original  suit,  as  attorney  to  him.  To  which  the  plaintiff  de- 
murred. 

Judgment  —  That  the  rejoinder  of  the  defendant  is  in- 
sufficient. 

The  cotirt  supposed  that  the  defendant  had  admitted  him- 
self to  be  liable  on  said  foreign  attachment,  by  moving  for  a 
stay  of  said  Joseph's  execution  on  that  account,  until  he  was 
indemnified  against  it;  and  the  court's  granting  said  motion 
and  ordering  said  execution  to  be  stayed,  untU  he  was  indem- 
nified by  said  Joseph  against  said  foreign  attachment, 
amounted  to  a  confession  of  judgment  against  himself  and 
recognized  by  the  court,  by  ordering  said  execution  to  be 
stayed  till  indemnified  —  whereby  he  was  estopped  to  plead 
that  said  Joseph  was  not  an  absent  absconding  debtor,  or  in 
any  way  to  avail  himself  of  the  payment  made  by  him  to  said 
Joseph  imder  these  circumstances:  For  the  whole  ground  of 
the  motion  and  of  the  court's  order  upon  it,  is  the  admission  of 
the  defendant,  that  he  was  liable  on  said  foreign  attachment; 
for  if  said  Joseph  was  not  an  absent  and  absconding  debtor,  at 
the  time  the  copy  of  the  original  writ  was  left  with  him  in 
service,  he  must  have  known  it  at  the  time  when  the  special 
Superior  Court  sat  in  July  A.  D.  1789,  and  that  was  a 
good  defense  for  a  garnishee  upon  a  scire  faciei j  and  so  needed 
not  to  have  moved  the  court  for  a  suspension  of  the  execution. 
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This  judgment  was  reversed  in  the  Supreme  Court  of 
Errors,  in  June  A.  D.  1794  —  for  the  following  reasons. 

Thbbe  are  two  questions  which  arise  on  these  pleadings  — 
1st.  Whether  Winthrop,  the  garnishee,  had  a  right  to  plead  in 
bar  of  the  suit  against  him,  that  Joseph  Woodbridge,  the  de- 
fendant in  the  original  action,  was  not  an  absent  or  absconding 
debtor,  as  he  has  done,  and  if  so,  2d.  Whether  this  is  a  good 
defense. 

As  to  the  first  point,  it  may  be  laid  down  as  a  general  rule, 
that  what  may  be  pleaded  to  the  original  action  cannot 
regularly  be  pleaded  to  the  scire  facias.  And  it  may  also  be 
admitted,  that  the  defendant  in  the  original  action  might  him- 
self have  taken  advantage  of  the  misdescription  in  question,  by 
way  of  abatement,  and  if  he  should  waive  this  advantage  and 
plead  to  the  merits,  he  would  afterwards  be  estopped  to  say 
he  was  not  an  absent  or  absconding  debtor.  But  it  cannot 
be  admitted  that  the  garnishee,  by  force  of  the  statute,  entitled 
an  act  for  the  recovery  of  debts  out  of  the  estate  or  effects  of 
absent  or  absconding  debtors,  his  principal  not  being  in  fact 
an  absent  or  absconding  debtor,  might,  aa  attorney  created 
by  the  said  statute  have  taken  advantage,  of  the  same  mis- 
description, for  his  right  of  appearing  and  defending  in  the 
suit  rests  wholly  on  this  ground,  that  he  is  in  truth  the  factor, 
agent  or  trustee  of  the  defendant,  being  an  absent  or  abscond- 
ing debtor,  and  if  the  defendant  be  not  in  fact  an  absent  or 
absconding  debtor,  no  power  is  given  to  the  garnishee  by  the 
statute  as  attorney  in  the  case;  and  if  he  should  appear  and 
plead  in  abatement  of  the  suit,  that  the  defendant  was  not  an 
absent  or  absconding  debtor,  he  would  assume  a  fact,  which  if 
true,  would  destroy  his  own  existence  as  an  attorney,  and 
evince  that  he  had  no  business  to  intermeddle  in  the  case. 

But  further,  if  it  should  be  admitted,  that  he  had  right  to 
appear  and  to  plead  to  this  fact  in  abatement  and  he  should 
n^lect  to  do  it,  and  plead  to  the  merits,  still  as  this  defense 
respects  his  principal  merely,  his  principal  only  would  be 
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bound  by  it,  and  in  that  case  he  alone  would  be  estopped  to 
say  he  was  not  an  absent  absconding  debtor,  for  the  defense 
of  the  attorney  would  be  contemplated  in  the  same  light  as  if 
it  had  been  made  by  the  principal  himself  actually  present  in 
court,  and  could  no  more  prejudice  his  future  defense  as 
garnishee;  but  clearly  if  such  defense  had  been  made  by  the 
principal  himself  present  in  court,  it  would  be  unreasonable 
that  the  garnishee,  should  by  such  defense  over  which  he  had 
no  control,  be  estopped  to  plead  the  fact  to  the  scire  faciaSy 
if  it  would  make  him  a  good  defense. 

He  ought  not  indeed  to  be  allowed  to  plead  any  matter 
which  goes  to  show  that  the  plaintiff  in  the  original  action, 
had  no  just  demand  against  the  defendant,  or  that  the  judg- 
ment ought  in  any  manner  to  be  altered  or  varied.  Yet  if 
the  fact,  that  the  original  debtor  was  not  an  absent  or  abscond- 
ing debtor,  would  afford  a  good  defense  against  the  scire 
facias  by  the  statute,  the  garnishee  ought  to  be  allowed  to 
plead  it,  upon  either  principle  of  the  foregoing  reasoning;  as 
his  defense  rests  upon  the  provisions  of  the  statute,  and  is 
totally  distinct  from  the  defense  in  the  original  action,  neither 
the  subject  nor  the  parties  being  the  same. 

As  to  the  second  point.  Whether  the  plea  that  the  defend- 
ant in  the  original  action  was  not  an  absent  or  absconding 
debtor  be  a  good  defense  against  a  scire  facias j  as  it  is  pleaded, 
there  can  be  little  doubt,  for  it  stands  confessed  upon  the 
pleadings  to  be  a  fact,  though  the  plaintiff  in  his  reply  en- 
deavors to  avoid  it,  by  saying  that  the  fact  coidd  not  now  be 
called  in  question.  But  if  the  foregoing  reasoning  be  con- 
clusive, the  fact  is  well  pleaded,  and  consequently  it  appears 
that  the  defendant  in  the  original  action  was  not  an  absent  or 
absconding  debtor,  this  being  so,  the  effects  of  the  original 
defendant,  in  his,  the  garnishee's  hands  were  not  liable  and 
subject  to  execution,  granted  upon  the  judgment  in  said  action, 
for  by  the  express  words  of  the  statute,  they  are  liable  and 
holden,  subject  to  such  execution  only,  in  case  the  defendant 
in  the  original  action  was  an  absent  or  absconding  debtor. 


Points  of  Law  Adjudged,  and  Rules 
OF    Practice. 


In  order  to  render  this  publication  more  nfieful,  I  have 
thought  proper  to  subjom  for  the  benefit  of  students  and 
young  practitioners  in  the  law,  certain  law  points  which  have 
been  settied  and  adjudged,  a  part  of  which  do  not  fall  within 
the  time  of  the  preceding  reports.  Also  certain  rules  of  pro- 
ceeding and  practice,  adopted  and  established  in  the  Superior 
Court. 


An  action  at  law,  lies  in  this  state,  in  favor  of  an  indorsee 
of  a  note  in  his  own  name,  which  was  executed  and  indorsed  in 
another  state,  where  by  law  such  note  is  negotiable. 

An  action  of  the  case  lies  in  favor  of  an  assignee  of  a  note, 
or  bond,  for  valuable  consideration,  against  the  promisor  or 
obligor,  where  the  promisee  or  obligee  is  bankrupt,  and  the 
promisor  has  had  notice  of  the  assignment  and  of  the  bank- 
ruptcy of  the  promisee,  before  payment  made  to  the  promisee, 
or  a  discharge  obtained  from  him;  such  payment  or  discharge 
notwithstanding,  upon  the  same  grotmds  that  a  suit  in  chan- 
cery, has  heretofore  been  sustained. 
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Where  a  specialty  is  destroyed  or  lost  by  accident  or  mis- 
fortune, or  has  unfairly  got  into  the  possession  of  the  adverse 
party,  the  obligor  or  promisor;  the  plaintiff  may  bring  his  ac- 
tion and  declare  upon  it,  and  set  forth  the  destruction  or  loss 
of  it,  or  that  it  has  got  into  the  hands  of  the  defendant,  as  the 
case  may  be;  and  the  plaintiff  will  be  excused  from  producing 
it  on  oyer,  and  will  be  permitted  to  prove  the  loss  of  it  or  that 
it  is  in  the  defendant's  possession:  And  also  to  prove  the 
execution  and  tenor  of  it,  by  a  copy  or  by  parol  evidence. 

A  debt  which  is  assigned  for  a  valuable  consideration,  is 
not  aftersvards  any  part  of  the  effects  of  the  assignor,  in  the 
hands  of  the  debtor,  and  is  not  liable  to  be  taken  by  the 
creditors  of  the  assignor,  by  a  foreign  attachment. 

A  general  action  of  indebitattcs  assumpsit j  will  not  lie,  for 
a  mistake  in  a  settlement,  or  where  the  plaintiff  relies  on 
special  circumstances  to  make  out  his  case;  but  the  action  must 
be  special,  setting  forth  the  particular  grounds  of  his  demand. 

In  an  action  upon  a  bond  with  a  condition,  it  is  not  neces- 
sary that  the  plaintiff  should  set  forth  or  declare  upon  the 
condition  of  the  bond,  for  that  is  for  the  benefit  of  the  defend- 
ant, and  may  be  introduced  in  the  pleadings. 

Where  an  action  is  commenced  by  an  attachment  to  secure 
the  debt  by  attaching  property,  and  by  reason  of  some  defect 
in  the  service,  the  property  is  not  holden;  or  where  there 
happens  to  be  some  fatal  defect  in  the  plaintiff's  writ  or 
declaration,  which  is  not  amendable;  whereby  his  suit  must 
fail;  in  either  of  the  above  cases,  the  plaintiff  may  institute  a 
second  action  for  the  same  cause,  before  the  court  arrives  in 
which  the  first  can  be  withdrawn ;  and  the  latter  will  not  be 
considered  as  being  brought  for  vexation,  nor  abate  by  reason 
of  the  pendency  of  the  first;  provided  the  first  is  not  appeared 
in,  or  is  withdrawn  as  soon  as  it  can  be  done. 
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An  action  of  debt  will  not  lie  upon  a  judgment  rendered  in 
this  state,  where  both  the  parties  are  living;  unless  it  be  for 
the  purpose  of  securing  property  to  satisfy  the  judgment  which 
coidd  not  otherways  be  done;  as  where  the  debtor  is  become 
bankrupt  and  absconded,  and  left  debts  due  to  him  or  other 
property  in  the  hands  of  his  agent,  etc.  which  cannot  be  taken 
hold  of,  but  by  foreign  attachment;  or  for  some  other  end, 
which  the  plaintiff  cannot  avail  himself  of  without,  by  hia 
execution. 

A  writ  of  error  is  not  a  supersedeas  of  an  execution,  unless 
bonds  are  given  at  the  time  of  praying  it  out  agreeable  to  tjie 
statute.  Nor  will  it  then  be  a  supersedeas  to  stay  proceed- 
ings, where  the  execution  has  been  levied. 

The  plaintiff's  own  bond,  is  no  security  in  contemplation  of 
law,  upon  a  writ  of  replevin. 

A  writ  of  attachment  served  as  a  summons  by  reading  or 
leaving  a  copy  at  the  defendant's  usual  place  of  abode,  without 
attaching  either  the  property  or  person  of  the  defendant,  is 
sufficient  service  to  hold  him  to  trial. 

A  bond  given  at  the  praying  out  of  a  writ  in  favor  of  a 
plaintiff,  who  is  not  an  inhabitant  of  this  state,  or  is  unable  to 
respond  the  cost,  for  the  prosecution  of  the  action;  is  not 
within  the  limitation  of  twelve  months  prescribed  by  the 
statute  concerning  bail,  to  suits  brought  on  bail  bonds  to  the 
sheriff,  or  special  bail  given  in  court  to  the  action. 

When  Causes  must  be  Entered. 
All  writs  and  petitions  returnable  to  the  Superior  Court, 
must  be  returned  to  the  clerk,  before  the  second  opening  of  the 
court. 

By  statute,  all  appeals  from  the  county,  city  and  probate 
courts  must  be  entered  in  the  docket  of  the  Superior  Court 
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before  the  second  opening  of  said  court,  and  not  after,  unless 
the  appellant  pays  down  the  cost  arisen  in  the  action  to  that 
time,  to  the  appellee,  then  he  may  enter  his  action  any  time 
before  the  jury  are  dismissed.  And  in  case  the  appellant  doth 
not  enter  said  cause  before  the  jury  are  dismissed,  the  appellee 
may  enter  it,  if  it  be  an  appeal  from  the  County  Court,  and 
have  the  judgment  of  the  court  below  affirmed  with  additional 
cost 

And  by  the  court,  no  appeal  may  be  received  and  entered  in 
the  docket  by  the  clerk,  unless  the  copies  of  the  case,  certified 
by  the  clerk  of  the  court  appealed  from,  are  delivered  to  him. 
This  rule  extends  to  all  cases  to  be  entered  upon  granting  of 
new  trials,  and  on  reversals  by  error. 

Time  of  Pleading. 
All  original  pleas  in  abatement  made  in  the  Superior  Court 
in  civil  actions  are  to  be  made  and  delivered  to  the  adverse 
party  or  his  attorney,  if  present,  if  not  to  the  clerk  of  the 
court  by  the  opening  of  the  court  in  the  afternoon  of  the 
second  day  of  the  session. 

All  other  pleas,  as  a  demurrer  to  the  declaration,  general 
issue,  or  special  plea  in  bar,  are  to  be  made  and  delivered,  as 
aforesaid,  by  the  opening  of  the  court  in  the  morning  of  the 
third  day,  in  all  the  counties  where  the  term  is  but  one  week; 
and  by  the  opening  of  the  court  in  the  morning  of  the  fourth 
day  of  the  session  where  the  term  is  more  than  one  week. 
And  the  rule  is  the  same,  with  respect  to  altering  pleas  which 
come  up  from  the  Coimty  and  City  Courts  by  appeal. 

When  a  defendant  appeals  from  a  judgment  of  the  Coimty 
or  Qity  Court,  upon  a  plea  in  abatement,  he  must  abide  by  his 
plea  in  abatement  exhibited  below,  without  alteration  or 
amendment.  For  if  he  fails  to  make  good  his  plea,  he  will  be 
subjected  to  the  cost;  and  it  has  been  determined,  that  where 
the  plaintiff  appeals  from  a  judgment  on  pleas  in  abatement, 
the  defendant  may  not  alter  his  plea  in  abatement. 
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Concerning  Amendments 

By  statute,  if  the  plaintiff's  writ  abates,  upon  paymeait  of 
cost,  he  shall  have  liberty  to  amend  it. 

By  the  court,  the  plaintiff  before  plea  pleaded,  may  admit 
hia  writ  to  abate,  and  upon  motion,  be  allowed  upon  payment 
of  cost,  to  amend  it. 

By  statute,  whensoever  a  party  shall  suppose  that  he  has 
missed  his  plea,  which  would  have  saved  him  in  his  just  cause; 
he  shall  have  liberty  to  alter  his  plea;  and  reasonable  time 
shall  be  allowed  to  the  adverse  party  to  make  answer  thereto; 
and  if  said  new  plea  be  found  insufficient  for  justifying  him, 
reasonable  satisfaction  shall  be  awarded  to  the  other  party,  by 
the  court,  for  the  delay,  etc. 

By  the  court,  liberty  may  be  given  to  a  party  to  alter  his 
plea,  at  any  time  in  the  course  of  the  trial,  where  it  appears 
he  has  missed  it. 

And  by  a  late  statute,  the  courts  of  law  and  chancery  are 
authorized  to  permit  the  parties  respectively,  at  any  time,  to 
amend  any  defect,  mistake  or  informality,  in  the  \vrit,  declara- 
tion, pleadings  or  other  parts  of  the  record,  in  civil  causes 
pending  before  them,  upon  payment  of  the  lawful  cost  to  the 
other  party,  at  the  discretion  of  the  court. 

By  the  court,  the  allowing  of  the  amendment  and  whether 
cost  shall  be  paid  or  not,  are  both  at  the  discretion  of  the  court 

And,  that  where  the  amendment  moved  for,  if  permitted, 
would  alter  the  nature  of  the  action,  and  make  a  new  writ  or 
declaration,  it  cannot  be  permitted;  not  being  within  the  mean- 
ing of  the  statute;  and  woidd  require  twelve  days'  notice. 

If  a  cause  is  entered  in  the  docket,  as  coming  here  by  appeal, 
and  upon  view  of  it  is  not  appealable;  the  court  will  ex-offido 
dismiss  it,  though  no  plea  in  abatement  is  offered ;  but  in  such 
case,  no  cost  is  taxed  for  either  party.    • 
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If  an  appeal  abates  because  the  damages  demanded  do  not 
exceed  $70,  it  caimot  be  amended  by  increasing  the  sum 
demanded,  although  both  parties  agree  to  it.  For  it  not  being 
appealable  when  in  the  County  Court,  it  is  not  regularly  be- 
fore this  court,  and  the  agreement  of  the  parties  cannot  alter 
the  law. 

If  the  defendant  justifies  upon  a  plea  of  title,  in  an  action 
of  trespass,  brought  before  a  justice  he  must  abide  by  his  plea 
of  title;  and  may  not  resort  to  any  other  defense. 

Of  Appeals  in  Certain  Cases. 
An  appeal  lies  from  a  judgment  by  default  and  a  hearing  in 
damages,  but  the  defendant  can  make  no  other  defense. 

An  appeal  lies  for  a  defendant,  from  a  judgment  against 
him,  upon  nihil  dicitj  and  he  may  plead  and  defend  before  the 
court  appealed  to. 

An  appeal  lies  from  a  judgment  upon  a  note  for  money  only 
although  it  hath  two  subscribing  witnesses,  if  one  is  dead  or 
become  interested,  for  it  cannot  be  vouched  by  two  witnesses. 

In  all  pleas  of  abatement,  an  issue  in  law  or  in  fact  ought  to 
be  joined,  and  where  the  court  detenmne  the  plea  to  be  insuffi- 
cient; the  judgment  is,  that  the  defendants  shall  answer  over 
to  the*  action.  But  if  the  issue  is  joined  to  the  jury,  and  they 
find  against  the  defendant,  the  jury  assess  damages,  for  the 
plaintijff. 

In  an  action  brought  on  a  specialty,  or  where  a  party  sets 
forth  his  title  specially,  by  certain  deeds  and  conveyances,  it 
is  not  necessary  to  allege  a  prof  ert  of  them,  yet  oyer  must  be 
given  of  them,  if  asked  for,  unless  excused  for  reasons  alleged 
in  the  declaration  or  plea.  And  the  rule  is  the  same  in  chan- 
cery as  at  law,  with  respect  to  craving  and  giving  of  oyer. 
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Where  special  bail  is  given,  and  the  judgment  is  in  favor 
of  the  defendant;  which  afterwards  is  reversed  upon  a  writ  of 
error,  and  the  plaintiff  eventually  recovers  judgment  against 
the  defendant  in  said  suit  for  his  damages  and  cost;  the  special 
bail  is  exonerated. 

Of  Pleas  and  Pleading. 
A  judgment  upon  demurrer,  either  general  or  special  is  final 
in  a  cause  at  law;  yet  the  defendant  upon  motion  may  b^  heard 
in  damages,  as  in  case  of  a  default. 

A  demurrer  runs  back  through  the  whole  record,  and  judg- 
ment wiU  be  according  to  the  right  of  the  cause  on  the  whole 
record. 

Matters  of  form,  as  duplicity,  etc.  cannot  be  taken  advantage 
of  under  a  general  demurrer,  but  must  be  specially  pointed 
out,  and  excepted  to. 

Regularly  in  pleading  the  defendant  must  confess  and  avoid 
or  justify  the  charge  brought  against  him,  or  traverse  and 
deny  it. 

When  all  the  allegations  in  a  declaration  or  plea  are 
traversed  or  denied,  there  is  a  complete  issue;  and  it  is  proper 
for  the  party  taking  the  traverse  to  put  himself  on  the  country. 
But  where  only  a  part  of  the  allegations  are  traversed;  or  new 
matter  is  introduced;  the  plea  must  conclude  with  a  verifica- 
tion, that  the  adverse  party  may  have  an  opportunity,  to  an- 
swer over  to  the  new  matter,  demur,  or  join  in  the  traverse. 

The  traverse  must  be  taken  to  some  material  point  in  the 
declaration  or  plea,  which  being  found  either  way  will  put  an 
end  to  the  cause;  or  it  will  be  ill  upon  a  demurrer. 
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Regularly  there  cannot  be  a  traverse  upon  a  traverse,  for 
that  would  tend  to  endlessnees  in  pleading;  yet  where  the  de- 
fendant sets  forth  in  his  plea  substantial  matter,  if  true,  to 
bar  the  plaintiff  of  his  action,  and  concludes  with  a  traverse 
of  some  immaterial  part  of  the  declaration;  the  plaintiff  in  his 
reply  may  traverse  the  substantial  parts  of  the  plea,  without 
noticing  the  inmiaterial  traverse.  This  is  not  a  traverse  upon 
a  traverse  in  the  sense  of  the  rule;  although  it  is  a  traverse 
after  a  traverse. 

Whenever  the  defendant  in  his  plea  in  bar,  states  the  plain* 
tiff's  case  to  be  different,  from  what  it  is  alleged  to  be  in  the 
declaration,  he  must  conclude  with  a  traverse  of  the  declara- 
tion.    The  same  rule  applies  to  the  other  parts  of  pleading. 

In  an  action  of  trespass,  which  charges  the  defendant  gener- 
ally, and  the  defendant  justifies  at  a  particular  time  and  place^ 
he  must  plead  that  he  is  not  guilty  at  any  other  time  and 
place.  But  where  the  action  is  apecial  for  a  trespass  com- 
mitted at  a  certain  time  and  place,  and  he  justifies  at  the  par- 
ticular time  and  place  alleged,  he  need  only  aver  that  it  is  the 
same  trespass  complained  of  and  not  diverse. 

Duplicity  in  pleading,  doth  not  consist  in  the  length  of  a 
declaration  or  plea,  nor  in  the  multiplicity  of  the  facts  alleged; 
provided  they  are  necessary  to  make  out  the  point  of  the 
action,  defense  or  justification;  but  in  setting  forth  different 
and  distinct  causes  of  action,  or  points  of  justification  and 
defense. 

A  departure  in  pleading  ig  where  the  plaintiff  in  his  replica- 
tion, resorts  to  and  sets  up  a  different  groimd  or  cause  of  action 
from  that  laid  in  his  declaration;  or  where  the  defendant  in 
his  rejoinder,  departs  from  the  ground  taken  in  his  plea,  and 
alleges  new  matter  which  doth  not  fortify  the  plea  in  bar. 

Concerning  Evidence. 
Persons  who  have  been  convicted  of  any  infamous  crime,  as 
arson,  forgery,  burglary,  perjury,  theft,  etc.    are  excluded 
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from  testifying.     Also  all  professed  atheists  who  disbelieve  the 
being  of  a  God,  and  His  moral  government. 

OPersons  interested  in  the  question  of  fact  in  issue,  and  in 
the  event  of  the  suit,  are  excluded  from  being  witnesses  — 
husbands  and  wives  cannot  be  witnesses  for,  or  ^against  each 
other,  except  in  cases  of  personal  abuse  offered  by  one  to  the 
other. 

The  interest  of  a  witness  may  be  proved  in  either  of  the 
following  ways,  viz.  by  witnesses  or  by  writings  which  show 
and  evince  his  interest.  Or  2dly,  by  examining  the  witness 
upon  the  voire  dire  oath  —  or  by  examining  him  touching  his 
interest  under  the  witness's  oath.  The  party  objecting  may 
elect  either  of  these  methods  to  prove  an  interest;  but  is  con- 
fined to  the  one  which  he  elects. 

If  a  witness  has  given  a  discharge  of  his  interest,  to  the 
party  objecting  against  him;  and  he  refuses  to  produce  it, 
parol  evidence  will  be  admitted  to  prove  it 

Or  where  a  discharge  is  tendered,  by  the  witness,  to  the 
party  objecting,  and  he  refuses  to  receive  it,  upon  its  being 
lodged  with  the  clerk  of  the  court,  for  the  use  of  the  party, 
the  witness  will  be  admitted. 

If  a  deed  or  other  instrument  in  writing,  which  hath  sub- 
scribing witnesses,  is  denied,  other  evidence  will  not  be  re- 
ceived to  prove  the  execution  of  it,  if  those  witnesses  may  be 
had,  without  producing  them;  except  proof  of  what  the  party 
himself  has  confessed. 

Bills  of  exception  to  evidence,  are  to  be  notified  in  court 
at  the  time  of  deciding  upon  the  objection,  and  reduced  to 
writing  in  form,  and  presented  to  the  court  or  presiding  judge, 
within  twenty-four  hours,  after  the  verdict  is  accepted  and  re- 
corded; and  in  trials  to  the  court  they  must  be  presented  as 
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aforesaid  within  twenty-four  hours  after  judgment  is  given; 
exclusive  of  Sabbath-day,  or  they  will  not  be  received. 

A  demurrer  to  evidence  is  allowed,  where  the  evidence  is  in 
writing,  and  is  taken  to  the  evidence  of  the  plaintiff,  before 
any  is  introduced  on  the  part  of  the  defendant,  and  admits  all 
the  facts  and  inferences  of  fact,  which  a  jury  might  make; 
and  submits  to  the  court  the  question  of  law  arising  out  of  the 
evidence.  And  the  same  rule  holds  with  respect  to  the  plain- 
tiff's demurring  to  the  defendant's  evidence. 

"When  a  demurrer  to  evidence  is  properly  taken,  the  adverse 
party  must  join  the  demurrer:  —  and  the  jury  will  be  dis- 
charged from  the  cause;  after  assessing  the  damages  provision- 
ally, in  case  the  parties  desire  it.  Otherwise  the  court,  if  the 
plaintiff  recovers  will  assess  the  damages. 

Challenges  to  the  jury  are  either  principal  challenges  or 
to  the  favor.  A  principal  challenge  is  a  peremptory  exception 
which  utterly  disqualifies  the  juryman  to  try  the  cause  —  as 
his  being  so  near  related  to  one  of  the  parties  that  the  law 
forbids  his  judging  between  them  —  his  being  interested  in 
the  question  or  in  the  event  of  the  suit  —  his  having  heard  the 
cause  from  either  of  the  parties  or  their  agents  —  or  having 
given  his  opinion  in  the  cause  —  and  his  being  infamous  and 
by  judgment  of  law  disabled  to  be  a  juryman,  or  otherways 
by  law  disqualified. 

Challenges  to  the  favor  are  such  exceptions  as  the  parties 
may  make  or  not,  if  they  are  waived  at  the  proper  time  of 
taking  them,  the  verdict  will  be  good,  and  the  party  foreclosed, 
moving  them  in  arrest  of  judgment. 

If  the  jury  are  impaneled  and  sworn  in  a  cause,  and  the 
declaration  and  pleadings  are  read,  the  jury  are  entitled  to 
their  fees;  although  the  cause  is  withdra^^^l,  nonsuited  or  dis- 
missed,  immediately  after. 
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A  plaintiflF  may  not  withdraw  his  action,  or  be  nonsuited^ 
after  the  jury  have  delivered  their  verdict  into  the  hands  of 
the  clerk,  if  the  court  accepts  the  verdict;  but  he  may  with- 
draw while  the  verdict  is  in  the  hands  of  the  officer  who  attends 
the  jury,  as  it  is  passing  from  the  foreman  of  the  jury  to  the 
clerk;  or  in  case  the  court  return  the  jury  to  a  second,  or  third 
couBideration,  he  may  withdraw  in  like  inanner,  before  the 
second  or  third  verdict,  is  delivered  into  the  hands  of  the 
clerk. 

But  one  counsel  of  a  side  is  allowed  upon  a  motion,  without 
special  liberty  from  the  court. 

No  interruption  may  be  given  to  a  judge  while  giving  his 
opinion  in  court;  upon  any  question  submitted  to  the  court  for 
decision;  by  the  parties  or  counsel  of  either  side;  but  when  the 
judge  is  through,  if  anything  has  been  omitted,  or  misappre- 
hended; upon  application  to  the  court  liberty  will  be  given  to 
the  party  to  rectify  it. 

No  interruption  may  be  given  to  the  counsel,  while  arguing 
in  his  turn,  by  the  other  side;  unless  he  misstates  the  evidence 
or  the  law,  in  that  case,  application  is  to  be  made  to  the  court 
to  have  the  mistake  set  right. 

In  trials,  the  party  who  is  to  prove  the  affirmative  of  an  issue, 
goes  forward  in  the  introduction  of  his  evidences;  and  the 
witnesses  are  to  relate  what  they  know,  respecting  it,  then  he 
that  produced  them  hath  right  first  to  interrogate  them;  after 
he  is  through;  the  adverse  party,  is  to  cross-examine  them;  in 
doing  of  which  the  questions  on  both  sides,  are  to  be  fairly 
put,  and  distinctly  answered  by  the  witness,  without  any  in- 
terruption or  suggestions,  from  either  party. 

Under  the  plea  of  nonassumpsit,  to  an  action  upon  an  ex- 
press promise;  it  hath  been  adjudged,  that  payment  cannot  be 
given  in  evidence  to  defeat  the  action;  although  in  an  action 
upon  an  implied  promise,  it  may.  For  payment  admits  an 
express  promise,  but  extinguishes  an  implied  one. 
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All  motioBS  in  arrest  are  to  be  notified  in  court  upon  the 
verdict's  being  accepted  and  recorded,  and  reduced  to  writing 
and  deKvered  to  the  adverse  party,  or  lodged  with  the  clerk, 
within  twenty-four  hours  after  the  verdict  is  accepted,  exclu- 
sive of  Sabbath-day,  when  there  are  twenty-four  hours,  before 
the  rising  of  the  court;  if  there  are  not,  it  must  be  delivered 
in,  bef  care  the  court  rises. 

When  judgment  is  arrested,  for  insufficiency  of  the  declara- 
tion, no  cost  is  allowed  or  taxed  for  either  party. 

When  the  judgment  is  arrested  for  the  immateriality  of  the 
issue,  a  repleader  is  ordered  if  for  misbehavior  of  the  party,  or 
for  a  defect  or  any  misconduct,  in  any  of  the  jurors,  a  trial  by 
another  jury  is  ordered. 

Eveiy  issue  joined  to  the  court  or  jury,  must  be  found 
affirmatively  or  negatively,  in  the  terms  of  it;  and  it  is  not 
sufficient  for  them  to  say,  that  they  find  the  issue  for  the 
plaintiji  or  defendant;  nor  that  they  find  all  the  material  facts 
to  be  true. 

And  where  an  immaterial  issue  is  put  to  the  court;  they  will 
find  the  facts  in  issue  as  above,  and  give  judgment  according 
to  law  upon  the  whole  record. 

Where  upon  the  whole  record  it  appears  that  judgment 
ought  to  be  for  the  plaintiff,  notwithstanding  there  is  a  verdict 
for  the  defendant,  the  court  will  give  judgment  according  to 
the  right  of  the  cause. 

During  the  session  of  the  court,  the  records  and  judgments 
of  that  term,  are  in  the  power  of  the  court;  and  any  errors, 
misprisions,  or  mistakes  of  the  clerk  in  the  records,  may  be  cor- 
rected, or  amended  by  the  court;  but  after  the  term  is  ended, 
the  court  have  no  power  over  them,  to  correct  or  amend ;  unless 
there  are  some  written  documents  or  minutes,  to  amend  by. 
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It  is  not  allowable  for  the  officer  who  attends  the  jury,  to 
be  present  in  the  room  with  the  jury,  while  they  are  de- 
liberating upon  the  cause  under  their  consideration;  nor  to 
have  any  communication  with  them,  or  they  with  him;  relative 
to  the  merits  of  the  cause. 

Of  New  Trials. 
By  the  granting  of  a  new  trial  at  large,  in  a  cause,  the  force 
and  effect  of  the  judgment,  is  entirely  removed. 

The  deedgn  of  granting  new  trials,  is  the  advancement  of 
justice;  and  they  are  granted,  upon  new  evidence,  for  mis- 
pleading, and  for  other  reasonable  cause. 

The  petitioner  must  set  forth  a  state  of  the  case,  and  of  the 
former  evidence,  when  the  new  trial  is  asked  for  on  the  ground 
of  new  evidence;  also  the  new  evidence,  and  who  the  witnesses 
are,  and  the  reasons  why  he  had  not  the  evidence  at  the  trial: 
although  witnesses  not  named  in  the  petition,  may  testify  to 
those  points  which  others  named  in  the  petition  are  adduced  to 
prove;  and  it  must  appear,  that  the  new  evidence  is  material, 
legal,  and  not  known  of  at  the  trial,  or  not  attainable,  by  using 
due  diligence,  or  that  he  lost  the  benefit  of  it,  by  some  fault  of 
oUiers,  which  it  was  not  in  his  power  to  have  prevented. 

When  it  is  asked  for,  on  the  ground  of  mispleading,  the 
petitioner  must  state  the  case,  and  show  wherefore  his  plea  was 
deficient;  also  must  set  forth  his  new  plea,  and  that  he  can 
support  it;  for  it  is  necessary,  that  it  should  appear,  that  his 
new  plea,  is  sufficient  in  point  of  substance,  that  it  is  applicable 
to  the  case;  and  true  in  point  of  fact. 

There  are  other  causes  for  granting  of  new  trials,  as  for  a 
mistake  in  any  of  the  judges,  as  to  the  question,  or  in  the 
jury,  as  where  they  deliver  to  the  court  a  verdict,  by  mistake, 
when  a  different  verdict  was  agreed  upon;  or  where  they  refer 
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the  decmion  of  the  caiise  or  tlie  quantum  of  damages,  to 
chance;  or  for  other  misconduct,  whereby  it  appears  that  the 
cause  has  not  been  fairly  and  legally  tried  and  decided:  and 
there  are  many  matters  which  might  have  been  moved 
in  arrest,  had  they  been  known  of  in  season,  which  may  be 
assigned  as  good  reasons  for  a  new  trial. 

A  petition  for  a  new  trial  may  be  exhibited  to  the  court  at 
the  same  term  the  cause  was  tried;  and  if  the  respondent  agrees 
notice,  and  to  go  on  to  trial;  the  court  will  hear  it,  if  not,  it 
will  be  continued;  that  legal  service  may  be  made,  for  the 
next  court. 

In  taking  of  depositions  notice  must  be  given  to  the  attorney 
of  the  adverse  party;  if^he  lives  within  twenty  miles  of  the 
place  of  caption,  and  is  known  to  be  such;  although  the  ad- 
verse party  lives  more  than  twenty  miles  from  the  place  of 
caption.  If  a  deposition  is  taken  on  account  of  the  sickness 
of  a  witness,  and  before  the  cause  is  tried  he  gets  well,  yet  if 
when  it  is  tried  the  witness  is  sick  and  unable  to  come  to  court 
the  deposition  will  be  admitted. 

A  writ  of  error  must  be  conunenced  within  three  years  of 
the  time  of  rendering  the  judgment  complained  of.  If  the 
record  produced  on  oyer  is  variant  from  the  record  set  forth 
in  the  writ,  the  defendant  may  plead  the  variance,  or  that 
there  is  no  such  record.  Upon  which  the  plaintiff  in  efror 
may  suggest  to  the  court  that  there  is  a  diminution  in  the 
record  sent  up  and  pray  the  court  to  issue  a  certiorari  to  the 
clerk  of  the  court  below  requiring  him  to  certify  the  whole  of 
the  record.  If  upon  inspection  it  is  found  that  there  is  no 
such  record  the  writ  abates.  If  it  is  found  that  there  is 
such  record,  the  judgment  is  that  the  defendant  answer  over 
to  the  writ  of  error. 

When  the  judgment  complained  of  is  reversed,  the  court 
give  judgment  that  the  plaintiff  in  error  recover  all  he  has 
suffered  and  lost  by  means  of  the  erroneous  judgment;  but  no 
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cost  is  allowed  upon  the  writ  of  error,  and  the  plaintiflf  in  the 
original  action,  may  enter  and  try  his  cause  in  the  Superior 
Court,  as  though  it  came  up  by  an  appeal.  If  the  judgment 
of  the  court  upon  the  writ  of  error  is  that  there  is  nothing 
erroneous  in  the  judgment  complained  of,  the  defendant  in 
error  recovers  his  cost,  and  the  court  upon  affirming  the  judg- 
ment, will  give  judgment  for  the  interest  by  way  of  damages, 
during  the  time  the  execution  was  stayed  by  the  writ  of  error. 

The  Supreme  Court  of  Errors,  upon  a  reversal  of  a  judg- 
ment of  this  court,  do  not  proceed  to  try  or  render  any  judg- 
ment in  the  original  cause;  but  whenever  it  is  proper  and 
necessary,  they  remand  the  cause  to  the  Superior  Court  for 
them  to  render  the  proper  judgment;  and  in  such  case  the 
parties  are  allowed  to  plead  anew. 

An  audita  qtierela^  is  a  writ  which  is  granted  by  the  chief 
judge  of  the  Superior  Court,  and  by  the  chief  judge  of  the 
respective  County  Courts,  upon  a  complaint  made  by  a  debtor 
in  execution,  alleging  some  good  cause  wherefore  he  ought  to 
be  discharged  from  an  execution,  which  he  has  had  no  day  in 
court  to  plead  or  avail  himself  of;  and  praying  to  be  liberated 
from  the  execution,  and  that  the  creditor  may  be  cited  before 
the  court,  to  answer  to  his  complaint,  which  he  prays  may  be 
heard  and  he  finally  discharged;  on  granting  of  which  good 
and  sufficient  bonds  with  surety  are  to  be  taken. 

If  the  complaint  is  grounded  upon  any  written  evidence,  it 
must  be  produced  to  the  judge,  if  upon  parol  testimony,  what 
their  testimony  will  be,  must  be  produced  to  the  judge,  upon 
the  application,  that  he  may  see  that  the  complaint  is  not 
groundless,  before  he  grants  so  important  a  process  to  arrest 
the  execution  of  the  law;  although  it  is  a  writ  of  right  and  in 
many  cases  absolutely  necessary,  for  the  purposes  of  justice. 

Of  Changing  or  Renewing  Bonds  Given  in  Causes. 
Bonds  given  for  the  prosecution  of  an  action,  special  bail 
given  to  the  action  for  abiding  final  judgment,  and  bonds 
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given  for  the  appeal  of  a  cause;  may  be  renewed  or  changed 
in  this  court,  by  taking  others  in  lieu  of  them  where  the  bonds- 
man has  failed,  and  for  other  reasonable  cause. 

Proceedings  in  Chancery. 
The  jurisdiction  of  the  courts  of  chancery,  in  this  state,  is 
much  narrower  than  in  other  countries,  owing  to  the  statute 
which  takes  from  them  all  causes  in  which  adequate  remedy 
may  be  had  at  law;  and  to  the  liberality  of  the  courts  of  com- 
mon law,  who  consider  their  institution  to  be  for  the  purposes 
of  doing  justice;  and  have  been  and  are  extending  the  law 
remedies  to  almost  every  case,  that  justice  requires,  where  they 
are  not  restricted  by  some  positive  statute  or  sopie  settled  prin- 
ciple of  law. 

Fraud,  accident,  and  trust,  are  in  the  English  law  books 
said  to  be  peculiar  objects  of  chancery  cognizance;  but  in  this 
state  there  is  adequate  remedy  at  law,  for  most  of  the  cases 
that  arise  from  them. 

Fraud  renders  void  deeds,  contracts,  and  judgments,  equally 
at  law  as  in  chancery. 

And  where  a  deed  or  any  obligation  is  lost  or  destroyed  by 
accident,  this  being  proved,  the  courts  of  law  admit  other 
evidence  in  proof  of  the  instrument  lost,  and  to  supply  its 
place. 

And  in  most  cases  of  trust,  the  trustee  is  compellable  in  an 
action  at  law,  to  account  and  pay  over  the  interest  to  the  per- 
son, for  whom  he  holds  in  trust 

And  the  action  of  indebitatm  asmmpaity  general  or  special, 
which  rests  upon  the  broad  basis  of  justice  and  equity,  fur- 
nishes a  remedy  at  law,  in  all  cases  where  justice  requires  com- 
pensation to  be  made  on  the  ground  of  an  implied  promise, 
where  there  is  no  express  parol  or  written  contract. 
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Ab  where  one  man  has  by  ahnoet  any  means^  got  into  his 
possession  money  or  other  property,  except  received  as  bailiff 
and  receiver,  to  account  for  as  such;  which  in  equity  and  good 
conscience  he  ought  not  to  hold  and  detain,  without  making 
compensation  for. 

In  short  it  seems  to  be  the  prevailing  disposition  of  the 
courts  of  law,  to  make  the  law  remedies  coextensive  with  the 
rights  of  the  citizens  and  the  requirements  of  justice;  where 
they  are  not  restricted  by  some  positive  laws;  and  to  abolish  the 
odious  distinction  that  hath  been  held  up  between  courts  of 
law,  and  courts  of  equity;  as  though  courts  of  law  were  not 
courts  of  justice.  Believing  that,  est  boni  judiciSy  ampliare 
justiciam. 

Tlie  jurisdiction  of  the  chancery  courts  is  confined  prin- 
cipally, to  compelling  a  specific  performance  of  agreeuienis; 
to  granting  relief  against  errors  and  defects  in  deeds,  and  other 
instruments,  which  by  mistake  or  fraud  are  drawn  contrary 
to  what  the  agreement  of  the  parties  was,  they  should  bo;  by 
ordering  the  mistake  to  be  set  right  in  the  deed  or  instrument, 
or  by  obliging  the  party  to  do,  what  by  the  original  contract  he 
agreed  to  do. 

To  compelling  those,  who  have  got  the  legal  title  to  an 
estate,  without  any  equitable  right  to  have  or  hold  it;  to  resign 
it  to  him  who  hath  right. 

To  decreeing  the  redemption  and  foreclosures  of  mortgaged 
estates  —  to  granting  relief  in  certain  cases  against  the  lapse  of 
time. 

To  compelling  a  discovery  on  oath  from  a  party  interested, 
where  the  evidence  of  certain  facts  rests  in  his  private  knowl- 
edge, and  cannot  be  otherways  proved. 

To  granting  of  injunctions  in  certain  cases. 
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To  decreeing  an  offset  to  be  made  of  mutual  liquidated 
debts — and  to  taking  depositions  in  perpetuam  tnefnoriam 
rei. 

Petitions  in  chancery  must  describe  the  parties  with  clear- 
ness and  certainty;  must  contain  a  case,  which  entitles  the  peti- 
tioner to  reUef  in  equity,  against  the  petitionee,  and  for  which 
he  hath  no  adequate  remedy  at  law;  and  the  relief  prayed  for 
must  be  proper  for  a  court  of  chancery  to  grant  in  such  case. 
Yet  if  there  is  a  prayer  for  relief  generally,  and  the  court  shall 
judge  relief  ought  to  be  granted,  a  particular  request  for  some 
specific  thing,  which  would  be  improper  to  be  granted;  will  not 
vitiate  the  petition. 

In  a  petition  for  a  discovery,  it  is  necessary  that  the  petition 
contain  a  particular  state  of  the  facts,  of  which  the  discovery  is 
sought.  Also  that  the  petitioner  hath  no  other  evidence;  and 
this  petition  may  be  brought  for  a  discovery  only,  or  for  both 
a  discovery  and  relief. 

In  a  petition  to  take  depositions  to  perpetuate  testimony,  it 
is  necessary  that  it  should  contain  a  state  of  the  case,  in  which 
the  petitioner  wants  to  improve  the  evidence;  also  the  reasons 
for  the  application;  and  the  adverse  party  interested  in  the 
testimony  is  to  be  cited,  that  he  may  have  a  day  in  court  to 
object  to  the  measure,  and  to  be  present  to  cross-examine  the 
witnesses. 

In  a  petition  for  an  offset,  it  must  appear  that  the  debt 
prayed  to  be  offset  is  liquidated  and  about  which  there  is  no 
dispute  in  the  law,  and  that  the  party  against  whom  the  offset 
is  prayed  is  bankrupt,  or  resides  in  a  foreign  jurisdiction,  and 
that  it  is  necessary  in  order  to  prevent  a  failure  of  justice. 

A  bill  of  revivor  lies  where  a  petition  is  abated  by  the 
death  of  either  of  the  parties,  or  for  other  cause,  to  revive  the 
same;  and  must  state  the  former  petition,  the  cause  of  its 
abating,  and  that  it  is  necessary  for  the  pu!rposes  of  justice  it 
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should  be  revived;  it  must  also  set  forth  the  proper  party  in 
whose  favor,  or  against  whom  it  ought  to  be  revived. 

A  bill  of  review  is  in  nature  of  a  petition  for  a  new  trial  in 
an  action  at  law,  and  is  brought  on  the  ground  of  new  dis- 
covered evidence,  or  of  the  party's  having  mistaken  his  de- 
fense, or  for  other  reasonable  cause.  But  for  error  in  the 
proceedings,  record  or  decree,  apparent  upon  the  record,  files 
or  exhibits;  a  writ  of  error  is  the  proper  remedy. 

The  petition  of  review  must  state  the  case,  the  cause  of  his 
failing  to  recover,  and  the  new  discovered  evidence,  if  it  is 
asked  for  on  that  ground.  If  it  is  asked  for  on<  the  ground  of 
having  mistaken  his  defense,  it  must  set  forth  what  that  was, 
and  what  the  defense  is,  which  he  ought  to  have  made,  and 
that  he  is  able  to  support  it;  as  in  a  petition  for  a  new  trial  at 
law. 

A  supplemental  bill  is  brought,  to  supply  certain  defects  in 
the  original  petition,  to  enable  the  court  to  do  more  complete 
and  ample  justice:  as 

Where  the  additions  or  new  allegations  are  such  as  to  make 
it  in  a  sense  a  new,  or  essentially  different  thing,  of  which  the 
law  requires  the  adverse  party  should  have  twelve  days'  notice; 
and  doth  not  come  within  the  Statute  of  Amendments;  the  bill 
must  set  forth  the  former  petition,  the  points  wherein  it  is 
defective,  and  the  allegations  which  are  necessary  to  be  sup- 
plied or  added. 

A  cross-bill,  as  it  is  called,  is  preferred  by  one  or  more  of 
the  defendants,  in  answer  to  an  original  petition  which  is  pend- 
ing against  them,  for  the  purpose  of  obtaining  a  discovery 
from  the  plaintiff  in  the  original  petition,  of  some  matters  of 
which  the  defendant  hath  no  other  evidence,  and  to  introduce 
into  the  case  certain  matters  and  things  which  could  not  be 
properly  disclosed  by  an  answer  only,  in  order  to  enable  the 
court  to  do  more  perfect  justice  in  the  cause  amongst  all  the 
parties  concerned. 
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Pleas  to  suits  in  chancery,  are  either  to  the  jurisdiction  of 
the  court,  the  persons  of  the  plaintiff  or  defendant,  or  to  some 
defect  in  the  petition,  citation,  or  service;  or  the  want  of 
propei*  parties;  or  some  matter  in  bar  of  the  suit. 

A  demurrer  to  a  petition  admits  all  the  facts  which  are  well 
and  sufficiently  alleged. 

A  demurrer  to  a  petition  will  hold,  where  it  appears  by  the 
petitioner's  own  showing  that  he  has  adequate  remedy  at 
law  —  or  where  the  case  stated  in  the  petition  doth  not  entitle 
him  to  relief  in  equity  —  or  not  the  relief  prayed  for  ~  or  not 
to  relief  from  the  party  of  whom  it  is  sought  — or  where 
matters  of  a  different  nature  are  joined,  or  where  the  bill  is 
deficient  and  will  not  answer  the  purposes  of  justice. 

A  demurrer  may  hold  as  to  some  parts  of  ai  petition  and  l^e 
overruled  as  to  the  other  parts. 

If  a  petition  is  judged  to  be  insufficient  upon  demurrer,  it  is 
dismissed,  but  it  may  be  amended  upon  payment  of  cost  at  the 
discretion  of  the  court,  agreeable  to  the  statute. 

If  a  demurrer  to  a  petition  is  overruled,  the  judgment  is 
interlocutory,  and  the  defendant  may  contest  the  facts  in  the 
petition,  plead  in  bar,  or  make  answer  as  the  case  may  require. 

A  defendant  may  demur,  plead  and  make  answer  to  differ- 
ent parts  of  the  same  petition,  at  one  and  the  same  time. 

When  a  plea  or  answer  is  demurred  to,  if  the  demurrer 
holds,  and  the  plea  or  answer  is  judged  to  be  insufficient,  the 
petition  is  not  granted  of  course,  but  the  court  will  hear  the 
evidence  of  the  facts  alleged  in  the  petition,  unless  they  are 
confessed  by  the  defendant's  answer. 

If  a  demurrer  to  a  plea  or  answer  is  overruled  and  the 
plea  or  answer  is  judged  to  be  sufficient,  the  petition  is  dis- 
missed of  course. 
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If  a  defendant  relies  in  his  defense,  upon  the  plaintiffs 
being  unable  to  make  out  his  ease  in  proof  —  he  need  make 
no  other  answer,  than  that  the  facts  alleged  in  the  petition  are 
not  true. 

If  certain  facts  are  alleged  in  a  petition  that  are  not  true, 
and  without  which  a  demurrer  to  the  petition  would  hold;  the 
defendant  may  deny  those  facts  and  demur  to  the  rest  of  the 
petition. 

Where  certain  facts  are  omitted  in  a  petition,  which  would 
vary  the  case  made  by  the  plaintiff,  and  show  that  he  had  no 
right  to  recover,  the  defendant  may  state  them  in  his  answer, 
and  deny  the  plaintiff^s  case  to  be,  as  stated  in  the  petition. 
To  this  the  plaintiff  may  reply  by  demurring,  or  by  denying 
the  facts  contained  in  the  answer.  And  in  chancery  the 
pleadings  are  seldom  carried  further  than  to  a  replication. 

Answers  to  petitions  are  put  in  without  oath,  except  where 
a  discovery  is  prayed  for. 

The  rule  is  the  same  in  chancery,  as  at  law,  with  respect  to 
aimendments,  also  with  respect  to  the  admission  of  evidence, 
except  in  cases  where  a  discovery  is  prayed  for. 

The  same  rules  are  adopted  in  chancery,  as  at  law,  in  the 
construction  of  mils,  deeds  and  other  contiucta  and  agree- 
ments. 

If,  upon  a  hearing  on  the  merits,  the  plaintiff  makes  out  his 
case  in  proof,  the  court  will  grant  the  petition,  and  find  the 
facts  on  which  the  decree,  that  shall  be  passed,  is  founded. 

If  the  plaintiff  fails  of  supporting  his  case  upon  a  hearing, 
the  petition  is  negatived,  usually  with  cost. 
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Decrees  in  chancery  operate  upon  the  jwrson,  or  thing,  or 
upon  both.  If  money  is  decreed  to  be  paid  an  execution  issues 
to  collect  it.  Where  deeds  are  decreed  to  be  delivered  up  or 
land  to  be  released,  the  decree  is  enforced  .by  a  penalty. 

An  injunction  is  by  tibie  authority  of  the  court;  and  an  in- 
fraction of  it  not  only  incurs  a  forfeiture  of  the  penalty  an- 
nexed to  the  breach  of  it,  but  is  a  contempt  of  the  authority 
of  the  court. 

A  decree  operates  upon  the  thing,  when  a  deed  or  other 
instrument  is  decreed  to  be  void  —  or  where  mutual  debts  are 
discharged  by  an  oflfset. 

When  a  decree  with  a  penally  is  disobeyed,  a  petition  in 
nature  of  a  scire  faddSy  lies  before  the  court  to  enforce  it,  or 
recover  the  penalty;  upon  which  the  defendant  may  tender  a 
compliance  with  the  decree,  and  make  application  to  the 
court,  that  it  may  be  accepted,  with  reasonable  damages  and 
cost  for  the  delay,  in  exoneration  of  the  penalty;  or  may  ask 
to  have  the  time  lengthened  out,  for  performing  the  decree. 

Where  a  discovery  is  prayed  for,  imder  an  idea  that  the 
plaintiff  hath  no  evidence  but  what  rests  in  the  private  knowl- 
edge of  the  defendant,  the  plaintiff  may  afterwarda  waive 
calling  upon  the  defendant  to  disclose  on  oath,  and  resort  to 
other  evidence  to  prove  his  case,  provided  he  gives  reasonable 
notice  thereof  to  the  defendant,  so  that  he  be  laid  undw  no 
disadvantage  in  making  hia  defense. 

When  the  defendant  is  compelled  by  the  plaintiff  to  make 
a  discovery  on  oath,  touching  any  matter  alleged  in  the  peti-^ 
tion;  other  evidence  may  not  be  introduced  by  the  plaintiff  to 
contradict  or  impeach  his  testimony.  Yet  if  the  defendant 
swears  falsely,  he  will  be  liable  for  the  perjury,  as  in  other 
oases. 

The  objections  to  compelling  a  discovery  may  arise  from 
the  plaintiff's  want  of  right  or  title  to  it     2dly.  From  the 
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impropriety  of  oompelling  a  discovery  of  the  thing  asked  for. 
And  3dly.  From  the  situation  and  circumstaiices  of  the  de- 
f  endant^  as  it  may  tend  to  accuse  himself  of  a  crime,  or  expose 
him  to  a  penalty. 

An  injunction  may  be  granted  to  stay  proceedings  at  law 
where  the  question  of  right  between  the  parties  is  pending  in 
chanceiy,  and  must  idtimately  be  decided  thera 

It  may  be  granted  to  prevent  waste  being  committed  upon 
an  estate;  until  the  title,  which  is  in  dispute  in  the  law,  is 
decided. 

It  may  be  granted  against  prosecuting  claims  which  are 
manifestly  unjust  and  ought  not  to  be  recovered. 

It  may  be  graated  to  put  a  stop  to  endless  lawsuits  and  vexa- 
tion; where  the  right  has  been  fully  and  fairly  investigated 
and  decided  at  law. 

A  commission  will  be  granted  by  the  court  sitting  in  the 
county  where  the  petition  is  pending,  to  take  depositions  in 
foreign  parts,  or  to  receive  the  answer  of  the  defendant  on 
oath,  where  a  discovery  is  prayed  for;  upon  the  application  of 
the  parties  or  either  of  them;  when  it  shall  be  made  to  appear 
to  the  court  that  it  is  reasonable  and  necessary,  for  the  ends 
and  purposes  of  justice,  and  that  the  situation  and  circum- 
stances of  the  defendant  are  such,  that  he  ought  not  to  be 
required,  to  give  personal  attendance  in  court 

Protections  to  suitors  and  witnesses  in  causes  depending 
before  the  court,  are  granted  by  both  the  courts  of  law  and 
chancery,  when  and  wherever  they  are  necessary  for  the  ex- 
pedition of  justice. 

And  writs  of  attachment,  and  of  duces  tecurriy  are  issued  to 
compel  parties  or  witnesses  to  appear  before  the  court,  who 
refuse  to  obey  an  ordinary  subpoena,  and  to  bring  with  them 
deeds  and  other  exhibits  or  instruments  in  writing,  which  they 
suppress  and  withhold,  that  are  necessary  to  a  thorough  in- 
vestigation of  a^cause,  whenever  justice  requires  it  to  be  done. 
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Writs  of  hdbecLS  corpus  are  issued  by  the  Superior  Court 
upon  complaint  made,  where  a  person  is  imprisoned  and  held 
in  an  illegal  manner,  to  bring  the  party  and  the  cause  before 
the  court,  to  be  heard  and  examined,  that  speedy  justice  may 
be  done. 

Writs  of  mandamus  are  issued,  in  certain  cases  upon  com- 
plaint made,  to  compel  the  ministerial  officers  of  government 
to  do  their  duty,  where  they  neglect  or  refuse  to  do  it 
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OF  GOVERNMENT. 

Its  object  and  end  human  happiness,  L 

Its  origin  in  Connecticut  from  the  people,  3. 

Its  principles  the  same  through  the  various  revolutions  in  the  state, 
3  to  9. 

Of  the  common  law,  9. 

Founded  upon  the  law  of  nature  and  reason  —  upon  usage  and  cus- 
tom —  upon  adjudications  of  courts  and  rules  of  practice  adopted 
In  them,  13. 

OF  STATUTES. 

Made  in  affirmance  of  natural  rights,  17. 

To  promjOte  education  in  families,  in  schools,  IS. 

Of  the  liberal  arts  and  sciences,  19. 

Of  the  college,  21. 

Of  the  worship  of  the  Deity,  21. 

Of  liberty  of  conscience,  22l 

Of  the  observation  of  the  Sabbath,  23. 

The  influence  of  public  opinion,  25. 

On  maiTiage  and  divorce,  26. 

On  providing  for  the  poor,  28. 

On  settlement  in  towns,  29. 

On  liberty,  29. 

Various  laws  to  abolish  slavery,  31- 

On  highways  and  bridges,  32i 

The  law  respecting  the  qualiflcation  of  electors  and  Jurors,  33. 

On  the  Jurisdiction  of  courts,  33  to  36. 

On  taxation,  3a 

On  the  origin  of  property,  and  the  tenure  of  land  In  Connecticut, 
37  to  39. 

On  the  power  of  making  wills  and  on  settlement  of  estates,  39  to 
41. 

Laws  of  other  countries  not  binding  upon  us,  42. 

The  importance  of  a  work  of  this  nature,  44. 

The  excellency  of  the  government  of  the  United  States,  45. 

The  federal  government  and  the  particular  state  governments  to- 
gether, form  a  perfect  system,  45. 

May  be  long  enjoyed  if  we  are  united  and  wise,  and  exclude  all 
foreign  influence  from  our  councils,  46. 
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ABATEMENT. 
An  attachment  serred  only  as  a  snmmonB,  will  not  abate  although 

neither  person  or  estate  were  attached.    Seers  y.  Blakesley,  64. 
One  Joint  defendant  cannot  take  advantage  of  another's  minority 

In  abatement    Hallam  et  al.  v.  Mnmford,  58. 
An  action  In  favor  of  the  trustees  of  an  Insolvent  debtor,  abated  by 

the  death  of  one  of  the  plaintlfTs.    Caldwell's  Trustees  v.  Thomas, 

67. 
The  plaintiff's  entering  Into  possession  of  the  demanded  premises 

-pending  an  action  of  ejectment,  no  cause  of  abatement.    Yenner 

v.  Underwood,  73.  ' 

In  an  action  against  a  town  brought  before  a  Justice,  the  town  must 

have  twelve  days'  notica    Payne  v.  Bacon  et  al.,  109. 
A  declaration  against  two  describing  a  note  to  be  Joint  and  several, 

which  was  executed  by  one  of  the  defendants.  In  the  name  of 

both,  is  not  a  material  variance.    Sigony  v.  Richards  et  al.,  119. 
An  attachment  served  as  a  summons  good  to  hold  the  defendant  to 

trial.    Embra  v.  SllUman  et  al.,  12a 
Upon  a  plea  in  abatement  of  an  appeal  because  the  value  of  the 

matter  In  dispute  did  not  amount  to  more  than  £20,  the  court 

would  not  admit  evid^ice  with  respect  to  the  value.    Miles  v. 

Troop,  148. 
Same  point.    Butler  v.  Brace,  302. 
Signing  and  serving  of  writs  are  ministerial  acts  and  may  be  done 

by  inhabitants  of  the  town,  that  is  plaintiff.     Windham  y. 

Hampton,  175. 
When  a  plea  in  abatement  is.  found  not  to  be  true  or  insufficient, 

the  Judgment  is  that  the  defendant  answer  over  to  the  action.. 

Fitch  V.  Lothrop,  192. 
Same  point.    Nichols  et  al.  v.  Heacock  et  al.,  286. 
If  a  writ  is  directed  to  an  IndlfTerent  person  to  serve  by  any  other 

person  than   the  authority   signing  the   writ,   It   will   abate. 

Thatcher  v.  Heacock  et  al.,  284. 
A  plaintiff  may  alter  his  reply  to  a  plea  in  abatement  made  in  the 

County  Court.    If  neither  plaintiff  or  defendant  belong  to  this 

state,  and  neither  person  or  property  is  attached  and  holden 

here,  the  court  will  not  sustain  Jurisdiction.    Osbom  v.  Lloyd, 

801. 
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If  It  appears  by  the  declaration  that  the  plaintiff  cannot  recover 
more  than  £20  the  appeal  must  abate.  Glover  v.  Sheriff  Abel, 
302. 

A  plaintiff  may  not  overleap  a  court.    Nichols  v.  Shaw,  315. 

The  service  of  a  writ  by  an  indifferent  persaa  who  gave  bond  for 
prosecution,  adjudged  to  be  good.    Curtice  v.  Sicpvel,  328. 

Same  point    Curtice  v.  Bulkley,  329. 

Same  point    Treat  v.  Carrington,  356. 

A  second  action  for  the  same  cause  is  not  abated  by  the  pendency 
of  the  first.  If  the  first  is  defective  and  the  second  neceasaxy 
for  the  security  or  recovery  of  the  debt.  Durand  v.  Carrington, 
355. 

Service  upon  an  absconding  debtor,  if  an  inhabitant  of  this  states 
must  be  by  leaving  a  copy  at  his  last  usual  place  of  abode. 
Holebrook  v.  Hide,  387. 

Indiorsement  of  service  upon  a  writ,  by  an  attorney  without  special 
authority,  doth  not  ccmclude  the  party.    Whitly  v.  Barker,  40ft. 

One  defendant  cannot  plead  in  abatement  a  defect  in  the  ser- 
vice upon  the  other.    Kipple  et  al.  v.  Coleman,  407. 

If  it  appears  from  the  record  and  i^eadings,  that  a  cause  is  not 
within  the  Jurisdictioin  of  the  court,  the  court  will  dismiss  It 
from  the  docket  though  no  plea  in  abatement  is  offered.  Sweet 
V.  Dow,  409. 

Same  point.    Durkee  v.  Varnum,    410. 

Same  point    Cogswell  v.  Wheaton,  458. 

A  copy  is  to  be  left  in  service  at  the  last  usual  place  of  abode 
of  the  defendant,  if  he  has  lately  resided  in  this  state.  If  the 
duty  is  not  certified  to  have  been  paid,  upon  an  appeal  in  a 
civil  action,  it  must  abate.    Ayers  v.  Tillotson  et  al.,  475. 

A  cause  entered  upon  a  reversal,  will  abate  as  to  those  who  were 
not  made  parties  to  the  writ  of  error.  Nichols  v.  Baldwin  et 
al.,  496. 

That  which  is  necessarily  implied  need  not  be  averred  in  an  officer's 
return.    Select  v.  Olmstead,  497. 

ABSENTEES  WITH  THE  ENEMY. 
The  statute  respecting  debts  due  to  them  is  a  remedial  statute. 

An  assigned  note,  where  the  promisee  remained  in  the  country 

and  was  not  bankrupt  is  not  within  the  reason  of  the  statutew 

Dennie,  administrator,  v.  Bebee  et  al.,  113. 
A  defendant  may  avail  himself  of  the  statute  of  absentees  on  a 

hearing  in  damages.    Beach  v.  Hoyt  300. 

ACCORD. 
An  accord  without  being  executed  no  bar  to  an  action.    WiUiame 
V.  Stanton  et  al.,  426. 
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ACTION. 
An  actlan  at  law  will  not  lie  against  a  son  for  the  support  of  the 

father.    Town  of  Waterbury  v.  Hurlbut,  60. 
An  action  lies  in  favor  of  one  town  against  another  for  providing 

for  a  pauper  in  sicl^ness.    Town  of  Wethersfield  v.'  Town   of 

Stamford,  68. 
An  action  at  law  doth  not  lie  against  a  county,  but  a  petition 

upon  the  statute.    Sheldon  v.  County  of  Litchfield,  158. 
If  two  partners 'in  trade  are  illegally  arrested  and  imprisoned  for 

a  debt  due  from  three  —  the  two  only  may  Join  in  an  action 

for  the  personal  injury.    Leavit  et  aJ.  v.  Sherman,  159. 
An  action  doth  not  He  against  the  heir,  for  the  debt  of  his  em- 

cestor.    Phelps  v.  Miles,  162. 
An  action  of  the  case  lies  for  a  fraud  In  the  sale  of  an  order 

drawn  by  the  selectmen  of  a  town  on  their  treasurer.    Bacon 

V.  Sanfard,  164. 
Where  there  are  mutual  covenants  to  perform  certain  things,  at 

one  and  the  same  time,  and  one  is  the  consideration  of  the 

other;  they  are  concurrent  acts,  and  neither  party  may  have 

an  action,  unless  he  has  performed  or  tendered  a  performance 

on  his  part.    Sherman  v.   Leaveret  et  al.,  and  Leaveret  et  al. 

V.  Sherman,  169. 
An  action  will  not  He  against  a  town,  where  a  part  only  were 

indebt<Hl,   although   the  adjustment  of  the  balance  was  made 

by  a  committee  of  the  town.     Town  of  New  London  v.  Town 

of  MontvUle,  184. 
An  action  may  l>e  brought  on  the  covenants  of  seisin  and  war. 

ranty  In  a  deed.    Seymour  v.  Ensign,  210. 
An  action  will  not  lie  against  a  Justice  of  peace  for  error  in 

judgment    Ambler  v.  Church,  211. 
No  action  may  be  brought  on  a  Judgment,  only  where  the  plain* 

tiff  cannot  otherwise  avail  himself  of  the  judgment    Welles  v. 

Dexter,  253. 
No  action  will  lie  against  an  officer  for  not  returning  an  execution, 

after  the  same  Is  satisfied  and  returned.    Libret  v.  Child,  264. 
Action  of  trespass  on  the  case  and  not  assumpsit,  is  the  proper 

remedy  where  a  pauper  is  unlawfully  thrown  upon  a  town. 

Somers  v.  Barkhemsted,  262. 
An  action  lies  against  the  seller  of  a  public  security,   which  is 

counterfeit,   where  he   affirmed   it  to  be  genuine.    Turner   v. 

Tuttle,  350. 
An  actlan  is  not  discontinued  by  an  omission  to  call  it,  through 

mistake.    Ustick  v.  Jones,  439. 
An  action  is  commenced  upon  the  service  of  the  writ    If  one 

of  the  defendants  die  before  the  writ  is  served,  though  after 

it  bears  date,  the  action  doth  not  survive.    Clark  v.  Helms  et 

al.,  486. 
An  action  at  law,  upon  a  Joint  covenant  survives  against  the  sur- 
viving covenantor.    Bundy  v.  Williams,  executor,  543. 
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A  plaintiff  cannot  withdraw  his  action  after  the  verdict  is  de- 
livered to  the  clerk.    Bulkly  v.  Tread  way,  552. 

An  action  on  the  case  will  not  lie  after  a  lapse  of  years  against 
a  witness  for  a  false  and  malicious  accusation  and  perjury. 
Monroe  v.  Maples  et  al.,  553. 

ACTION  OP  ACCOUNT. 

This  action  lies  before  a  Justice  of  the  peace.  Bulkly  v.  Lewis, 
217. 

In  an  action  of  account  for  a  note  of  £100  given  by  A.  in  the 
name  and  favor  of  the  plaintiff.  On  the  plea  of  never  bailiff 
and  receiver,  a  note  given  by  A.  for  £100  to  the  selectmen  for 
the  use  and  benefit  of  the  plaintiff  by  name,  supports  the 
issue.    Spalding  v.  Dunlap,  319. 

ACTIONS  QUI  TAM. 
Are  not  civil  suits  for  the  purpose  of  giving  mtice.    A  former 
prosecution  for  the  same  cause,  and  an  acquittal  is  a  good  bar. 
Leavensworth  v.  Tomlinson,  436. 

ADMINISTRATOR. 
Administration  is  to  be  granted  to  the  daughter  in  preference  to 

the  son  of  the  eldest  son  of  the  intestate.    Lee  et  ux.  v.  Sedgwick, 

52. 
An  administrator  cannot  compel  a  creditor  of  the  intestate  to  take 

land  upon  an  execution.    Welles  v.  Faning,  administrator,  95. 
Administration  de  bonis  non,  is  to  be  granted,  wheare  there  are  debts 

unsatisfied,  notwithstanding  the  estate  is  all  distributed.   Brattle, 

administrator,  v.  Converse,  174. 
An  administrator  is  accountable  for  the  rents  and  profits  of  land, 

where  the  estate  is  insolvent.    Storer  v.  Hinkly,  182. 
Administrators  not  liable  for  a  personal  tort  or  misfeasance  of  the 

intestate.    M'Evers  v.  Pitkin,  late  sheriff,  2ia 
Administration  de  bonis  non  is  to  be  gi-anted,  where  the  estate  is 

not  fully   settled  and  the  administrator  is  dead  or   has   ab- 
sconded.   Brattle  v.  Gustin,  administrator,  425. 

AGREEMENTS,  ETC.,  BY  PAROL. 

A. promise  to  see  another  forthcoming  upon  an  execution,  or  to 
pay  the  debt,  is  within  the  Statute  of  Fraudbs  and  Perjuries. 
Thomas  v.  Welles,  57. 

An  agreement  by  parol  to  convey  land,  in  consideration  of  a  prom- 
ise to  pay  for  them  —  is  within  the  Statute  of  Frauds  and 
Perjuries.     Talnter  v.  Brockway,  50. 

An  agreement  to  abate  in  the  price  what  the  land  falls  short  of 
the  quantity  of  acres  in  the  deed,  is  not  within  the  Statute  of 
Frauds  and  Perjuries.    Mott  v.   Hurd,  73. 
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A  defendant  cannot  avail  himself  of  the  Statute  of  Frauds,  etc. 

upon  a  general  demurrer.    An  agreement  executed  on  one  part 

is  not  within  the  Statute  of  Frauds  and  Perjuries.   Clark  v. 
.  Brown  et  ux.,  77. 
Same  point  decided,  Ives  v.  Gilbert,  executor,  89. 
Same  point  decided  in  case  Noyes  v.  Moor,  142l 
Same  point  In  Gone  v.  Tracy,  479. 
A  letter  under  the  hand  of  the  party,  is  a  note  in  writing,  which 

takes  the  agreement  out  of  the  Statute  of  Frauds  and  Perjuries. 

Case  V.  Worthington,  executrix,  172. 
An  agreement  in  writing,  to  re-deliver  a  prisoner,  taken  by  an 

execution,  within  the  life  of  it,  or  pay  the  debt;  is  good  and 

binding.    Glark  v.  Lewis,  204. 
A  parol  agreement  to  lease  lands  for  three  years  is  within  the 

Statute  against  Frauds  and  Perjuries.    Janes  v.  Finny,  549. 

ALDERMEN. 
An  alderman  of  a  city  hath  right  to  sign  writs  which  are  return- 
able before  the  Olty  Oourt,  mayor  or  alderman,   only.    Tracy 
V.  Post,  191. 

AMENDMENT. 
Where  a  writ  abates  because  one  of  the  plaintiffs  Is  an  alien  enemy, 

the  other  plaintiff  may  amend  by  striking  out  his  name,  on 

paying  cost    Arnold  et  al.  v.  Sergeant,  86. 
A  plaintiff  may  admit  his  writ  to  abate,  and  amend  on  payment  of 

cost.    Ely  V.  Stow,  115. 
Records  of  a  court  are  not  amendable  after  the  term  is  ended. 

Foot  et  al.  v.  Cady,  173. 
A  petition  may  be  amended  after  it  is  abated  for  want  of  neces- 
sary averments.    Rogers  et  al.,  executors,  v.  Moor,  a  coexecutor, 

472. 
A  writ  of  error  may  be  amended  after  a  special  demurrer,  by 

Inserting  the  final  Judgment  on  payment  of  cost.    Dunham  y. 

Braiman,  551. 

APPEAL. 

No  appeal  lies  from  a  return  of  commissioners,  on  an  insolvent 
estate,  in  favor  of  a  creditor,  merely  because  his  claim  is  dis- 
allowed.   Phelps  V.  Edwards,  administrator,  9ft. 

An  appeal  lies  in  favor  of  the  defendant  from  a  Judgment  rendered 
upon  nihil  dicit,    Bugbee  v.  Abbot,  109. 

Although  an  arbitration  note  is  for  more  than  £29,  yet  if  neither 
the  matters  submitted,  nor  the  award,  amount  to  £20,  it  is  not 
appealable.    Steavens  v.  Bass,  127. 

No  appeal  lies  in  an  action  against  an  officer  for  an  escape  upon 
an  execution,  where  a  receipt  was  taken.    Benedict  v.  Hoit,  163. 
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In  an  appeal  from  probate  respecting  real  estate;  if  the  appellant 

dies,  the  executor  cannot  enter  to  prosecute.    Perry  v.  Perry, 

203. 
)n    In  an  ai^eal  from  a  Justice  no  bond  required.    Frisbie  v.  Ck)bnrn, 
'  208. 

Where  neither  the  matters  submitted  nor  the  award  exceed  £20, 

the  cause  is  not  appealable;  although  the  arbitration  note  on 

which  the  action  is  brought,  is  more.    Gates  v.  Jones,  238. 
A  creditor  may  ai^eal  from  the  acceptance  of  the  report  of  com- 
missioners for  any  irregularity  in  their  appointment  or  return. 

Edwards,  administrator,  y.  Administrator  of  Botsford,  244. 
An  appeal  lies  in  favor  of  creditors  or  heirs,  from  a  decree  of 

probate,  accepting  a  report  of  commissioners^  as  it  respects  the 

claims  allowed  the  administrator.    Stantford  et  al.  v.  Hide,  263. 
If  the  value  of  the  thing  In  dispute  is  laid  to  be  less  than  £20,  the 

appeal  will  be  dismissed.    Lord  v.  Mervin,  276. 
An  agreement  to  accept  land  in  satisfaction  of  a  note  for  money, 

doth  not  make  the  action  on  the  note  appealable.    Wilford  v. 

Kimberly,  297. 
A  party  may  not  appeal  from  a  Judgment  altogether  in  his  favor. 

Holton  V.  Ruggles,  318. 
No  duty  is  required  to  be  paid  on  an  appeal  from  probate.    An 

appeal  to  the  next  Superior  Court  good.    Rogers  v.  Executors  of 

Rogers,  476. 
In  a  motion  for  the  appeal  of  an  action  on  book,  the  book  lought 

to  appear  upon  the  record.    Nelson  v.  Hammond,  518. 
A  cause  not  appealable  dismissed  ex-oMcio  by  the  court    Strong 

V.  Meacham,  525. 
A  cause  not  appealable  dismissed  by  the  court  ex-ofUcio.  Chapman 

V.  Griffin,  525. 

APPEARANCE. 
In  a  criminal  prosecntion,  the  court  will  not  receive  the  verdict 
unless  the  prisoner  appears.    State  v.  Hurlburt,  90. 

ARRESTING  JUDGMENT. 

If  it  appears  that  an  offense  was  not  prosecuted  until  barred  by 
the  Statute  of  Limitations,  it  is  good  cause  of  arrest.  State  v. 
Gibbs,  171. 

Motion  in  arrest  of  Judgment  must  be  answered  directly.  Worthing- 
ton  V.  Dewit,  182. 

It  is  no  cause  of  arrest  that  the  Jury  have  found  a  verdict  with- 
out sufficient  evidence.    Carpenter  v.  Child  et  al.,  220. 

The  court  will  not  arrest  a  verdict  on  motion  of  a  town  because 
some  of  the  Jury  were  related  to  the  inhabitants  of  the  town. 
Carew  et  al.  v.  Howard,  323. 
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It  is  no  cause  of  arrest  after  a  general  verdict  in  an  action  of 
slander,  that  some  of  tlie  words  laid  in  the  declaration  are 
not  actionable.    Lewis  v.  Niles,  346. 

Same  case,  433. 

Where  two  issues  are  Joined  to  different  parts  of  the  same  declara- 
tion, and  the  verdict  is  arrested  as  tp  one,  it  doth  not  affect  the 
verdict  as  to  the  other.    Austin  v.  Fitch,  sheriff,  288. 

A  Juryman  having  an  interest  in  the  question  tried;  good  cause  of 
arrest.    Talmadge  v.  Northrop,  454. 

The  court  will  not  arrest  the  Judgment  although  it  appears  from 
the  declaration,  that  the  crime  charged  was  more  than  a  year 
before  the  words  were  spoken.    Webb  v.  Fitch,  544. 

ARRESTS. 
An  arrest  may  be  made  without  a  written  waxrant,  to  prevent  a 
breach  of  the  peace,  or  an  escape  in  certain  cases.    Knot  v. 
Gay  et  al.,  66. 

ASSIGNMENT  OF  DEBTS. 
An  assigned  obligation  is  subject  to  the  same  equity  in  Uie  hands 
of  the  assignee  as  it  was  before  in  the  hands  of  the  obligee. 
Bacon  et  al.  v.  Warner,  349. 

AUDITA  QUERELA. 

An  audita  querela  Is  appealable.    Fitch  v.  Soovel,  56. 

If  the  sheriff  recovers  a  Judgment  against  a  bondsman  for  an  es- 
cape of  a  debtor;  and  the  creditor  is  barred  of  his  remedy  against 
the  sheriff,  by  the  statute,  the  bondsman  may  have  an  audita 
querela.    Hall  v.  Fitch,  sheriff,  151. 

AUDITORS. 
Auditors  may  be  inquired  of,   in  respect  to  the  principles  upon 

which  they  made  out  the  sum  found  by  them.    State  v.  Wor- 

thington,  137. 
Many  matters,  which  would  be  proper  in  a  petition  for  a  new 

trial,  are  improper  to  be  inquired  after  upon  a  remonstrance. 

Williams  v.  Welles,  261. 
If  auditors  allow  articles  not  within  their  commission  their  return 

will  be  set  aside.    Howard  v.  Lyon,  268. 
If  they  make  a  mistake  upon  their  own  principles,  they  may  be 

inquired  of.    Spalding  v.  Dunlap,  413. 

AVERMENTS. 
An  averment  against  the  express  conditions  of  a  bond  not  ad- 
missible.   Humphrey  v.  Watson  et  al.,  266. 
Same  point  adjudged  in  case  of  Palmer  v.  Oorben,  271. 
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AVERAGE. 

Stock  shipped  on  deck,  thrown  over  board  to  save  the  vessel  and 
cargo  is  entitled  to  an  average  loss  6h  the  goods  shipped  In 
the  hole.    Brown  v.  CJornwell,  GO. 

AWARD. 

A  person  may  not  except  against  part  of  an  award,  which  re- 
spects other  parties,  and  not  himself.  Netleton,  administrator, 
T.  Buckingham,  149. 

The  court  will  not  set  aside  an  award,  because  the  arbitrators 
have  misjudged^  as  to  the  law,  if  the  point  is  doubtful.  Hall 
V.  Merriman,  197. 

If  it  appears  from  the  declaration,  in  an  action  upon  an  award, 
that  the  arbitrators  went  upon  a  mistake  in  point  of  law, 
it  will  be  bad  upon  a  demurrer.  Town  of  Watertowu  v.  Town 
of  Waterbury,  212. 

BAILMENT. 
The  property  of  goods  is  vested  in  the  bailee,  upon  the  owner's 
recovering  pay  of  him  for  them.    Brewster  v.  Town  of  Nor- 
wich, 146. 

BAIL  AND  BONDS  FOR  PROSECUTION. 
A  bond  given  for  the  plaintiff  for  prosecution,  is  not  discharged, 

by   imprisoning  the  plaintiff  on   the  execution   for   the  cost. 

CJounty  Treasurer  v.  Bissel,  85. 
Special  bail  exonerated,  by  a  judgment  in  favor  of  his  principal, 

although    the  judgment  is  afterwards  reversed  for  error,  and 

Judgment  rendered  against  him.    Butler  v.  Bissel,  102. 
A  debtor  in  execution  by  paying  the  original  creditor,  doth  not 

discharge  a  judgment  recovered  by  the  officer  against  the  bail, 

as  to  the  cost  and  his  fees.      Seymour  et  al.,  administrators, 

V.  Hine,  254. 
A  bond  for  the  prosecution  of  an  action,   is  discharged  by  the 

death  of  the  plaintiff  before  any  judgment  entered  against  him. 

Williams   v.    Francis,    259. 

BANKRUPT. 
An  action  cannot  be  sustained  in  the  bankrupt's  name,  after  an 
assignment    of    his    property,    for    a    debt    contracted    before. 
Elderkin  v.  Eiderkin.  139. 

BARON  AND  FEME. 

Cannot  join  in  an  action  for  an  Injury  done  to  the  husband.  Mon- 
roe et  ux.  v.  Maples,  422. 

One  copy  of  a  petition  left  at  the  usual  place  of  abode  of  1|he 
husband  and  wife,  good  service  for  both.  Lord  v.  Strong  et  ux., 
475. 
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A  bondsman  far  a  plaintiff  upon  the  appeal  of  his  cause,  is  liable 
for  the  cost.    iStilman  v.  Hosmer,  administratrix,  314. 

A  bond  for  the  prosecution  of  an  action  not  within  the  Statute  of 
Limitation  respecting  bail.    Fitch  v.  Burr,  365. 

The  sherlfT's  bail  is  discharged  if  the  body  of  the  principal  is  taken 
by  the  execution.    Johnson,  sheriff,  v.  Smith,  373. 

A  bond  talcen  upon  a  criminal  prosecution,  by  a  Justice,  that  the 
party  shall  api>ear,  answer  and  abide  Judgment  is  a  good  bond. 
County  Treasurer  v.  Burr  et  al.,  392. 

Sheriffs  bail  must  be  prosecuted  within  twelve  months  after  the 
Judgment    Howard  v.  Miller,  428. 

The  bail  is  exonerated  by  a  Judgment  in  favor  of  the  principal, 
although  a  new  trial  is  afterwards  granted.  Ainsworth  v.  Pea- 
body,  460. 

Bonds  given  in  a  criminal  prosecution  may  be  chancered  upon 
the  scire  facias.    Colt,  treasurer,  v.  Eaton  et  al.,  524. 

BASTARDY. 
It  is  requisite  in  order  to  recover  maintenance  for  a  bastard  child, 

that  the  mother  charge  it  upon  the  man  accused  of  being  the 

father  in  the  time  of  her  travail.    Hitchcock  v.  Grant,  107. 
Husband  and  wife  may  not  Join  in  a  prosecution  for  maintenance 

of  a  bastard.    Cheesborough  v.  Baldwin  et  ux.,  229. 
In  order  to  recover  maintenance  for  a  bastard  child  it  must  appear 

that  the  child  is  born.    The  mother  must  be  examined  on  oath. 

Penfield  v.  Norton,  345. 

BLANK  INDORSEMENTS. 
A  blank  indorsement  on  a  note  no  evidence  of  an  assignment  or 

warranty  until  It  is  filled  up.    Brewster  v.  Dana,  266. 
Same  point  adjudged,  and  also  that  a  blank  indorsement  extends 

only  to  the  note  on  which  It  is  wrote.    Wadhams  v.  Vander- 

worken,  385. 

BONDS. 

Indorsements  on  a  bond  do  not  take  it  out  of  the  Statute  of  Limita- 
tion.    Gates  V.  Administrator  of  Brattle,  187. 

Same  point  adjudged  in  case  of  Fuller  v.  Hancock,  238. 

Where  the  condition  of  a  bond  is  to  attend  court  and  give  evi- 
dence in  a  certain  cause  —  if  he  offers  to  do  it,  and  the  obligee 
refuses  to  support  him,  he  has  fulfilled  the  condition.  Bellows 
V.  Smith,  277. 

In  an  action  upon  a  bond  with  conditions,  if  it  appears  that  the 
defendant  has  performed  the  conditions  the  plaintiff  must  fall, 
although  the  defendant  may  owe  him  on  other  accounts.  Wil- 
liams V.  Halsey,  418. 
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BOOK  DEBT. 
An  action  on  book  lies  to  recover  money  paid  on  a  note,  which 

has  not  been  applied.    Brown  v.  Talcot  85. 
Money  paid  on  a  note  which  was  not  applied  was  charged  and 

recovered  In  an  action  on  book.    Prentice  v.  Phillips,  103. 
Interest  not  recoverable  in  a  book  debt,  by  virtue  of  an  agreement 

made  more  than  three  years  before  the  suit    Smith  v.  Purdy, 

129. 
This  action  lies  for  money  paid  on  a  note,  which  has  not  been 

applied  and  the  Interest.    Hurd  v.   Fleming,  executor,   132. 
An  order  drawn  for  value  received  and  delivered,  may  be  charged 

on  book.    Stores  v.  Stores,  139. 
The  court  will  not  assist  a  plaintiff  to  recover  in  this  action  upon 

an  illicit  transaction.    Lockwood  v.  Knap,  153. 
The  pendency  of  an  action  on  book  no  bar  fo  the  defendant's  suing 

the  plaintiff  on  book,  at  the  same  time.    Ratcliff  v.  Dewit,  155. 
This  action  doth  not  lie  where  there  was  a  special  agreement  tK)  pay 

in  a  particular  way.    Harrlss  v.  Baker,  220. 
Interest  not  allowed  on  an  unliquidated  book  debt.    Broom  v.  Hen- 
man,  248. 
Same  point.    Temple  v.   Belding,  314. 
A  book  may  not  be  altered  after  it  hath  been  produced  on  oyer. 

Downer  v.  Lothrop,  273. 
The  pendency   of  an   action  on   book   no   bar   to  the  defendant's 

suing  the  plaintiff  on  book.    Allen  v.  Rogers,  471. 
If  the  defendant  recovers  in  the  County  Court  for  debt,  and  the 

plaintiff  appeals  the  action  and  enters  and  withdraws  It,   the 

defendant    may    enter    and    have    Judgment   affirmed.    Belden, 

executrix,  v.  Bobbins,  524. 

BRIDGES. 
Towns   liable  for  damages   suffered   through   the   insufficiency   of 

their  bridges.    Eldrldge  v.  Town  of  Pomfret,  270. 
Towns  liable  in  double  damages  for  injuries  suffered  through  the 

deficiency  of  their  bridges.    Swift  v.  Berry  et  al.,  448. 

BURGLARY. 
Burglary  is  an  offense  at  common  law,  and  the  statute  prescribes 

the  punishment.  Rex  v.  Hanson,  59. 
Burglary   to   break   open  the   cabin  of   a  vessel   in   which   goods, 

etc.  are  kept.    Rex  v.  Humphrey,  63. 

CHANCERY. 
Where  a  security  by  mistake  or  accident  is  .rendered  void  at  law  — 

chancery  will  decree  a  payment  of  the  debt.    Little  v.  Fowler, 

administrator,  94. 
Chancery  will  relieve  against  accident  and  aid  a  title  defective  at 

law.    Gay  v.  Adams  et  al..  105. 
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On  a  petition  to  foreclose,  the  respondent  may  file  a  cross  bill,  In 
nature  of  a  bill  of  usury,  to  be  relieved  against  any  unlawful 
interest  contained  in  the  mortgage,  and  appeal  to  the  conscience 
of  the  petitioner  for  the  truth  of  it.    Watson  v.  Gaylord,  137. 

A  party  cannot  be  a  witness  in  his  own  favor  in  chancery.  Chan- 
cery will  not  relieve  against  an  express  statute  — will  decree 
an  offset  of  liquidated  debts.  Webb  v.  Fitch  et  al.,  adminis- 
trators, 177. 

A  judgment  in  chancery  upon  a  demurrer  to  a  petition  or  plea  — 
if  it  is  in  suppoirt  of  the  petition  or  against  the  plea  is  not 
final.    Warner  et  al.  v.  Tomlinson  et  al.,  201. 

Chancery  will  not  sustain  a  petition  where  the  petitioner  has 
adequate  remedy  at  law.  A  decree  in  chancery  must  find  the 
facts.    Samson  v.  Hunt,  207. 

A  court  of  chancery  will  decree  an  offset  against  an  administrator 
of  an  insolvent  estate  on  the  ground  of  fraud.  Rose  v.  Clark 
et  ux.,  administrators,  229. 

A  decree  without  finding  facts  to  warrant  it  is  erroneous.  Peteris 
V.  Rosseter,  273. 

Where  a  person  hath  right  to  money  for  which  another  hath  an 
execution  —  chancery  will  decree  it  to  be  paid  to  him  that  hath 
right  and  lay  an  injunction  .upon  the  other.  Worthington,  ad- 
.  ministrator,  v.  Broom  et  al.,  279. 

Where  a  person  is  barred  of  his  remedy  at  law  by  inevitable 
accident,  chancery  will  grant  relief.  Jones  et  al.  v.  Woodhull, 
administrator,  296. 

Will  not  relieve  against  the  partle^s  own  negligence.  Foot  v.  Foot, 
308. 

Will  open  a  foreclosure  for  reasons,  and  lengthen  the  time.  Doty 
V.  Whittlesey,  310. 

Same  point,  Crane  v.  Hanks,  468. 

Chancery  will  not  compel  a  discovery  of  that  which  is  irrelevant 
or  that  which  will  impeach  the  discoverer  of  a  crime.  Nor 
may  the  adverse  party  impeach  his  testimony  by  other  witnesses. 
Butler  V.  Catling,  310. 

Will  not  sustain  a  petition  where  there  is  adequate  remedy  at 
law.    Staniford  v.  Dewitt  et  al.,  317. 

A  court  of  chancery  after  an  award  of  arbitrators  will  relieye 
against  a  fraud,  which  defeats  the  party  of  all  benefit  from 
it.    Hillyard  v.  Nichols,  360. 

Chancery  will  not  interpose  where  there  is  adequate  remedy  at 
law.    Strong  et  al.  v.  M' Donald,  364. 

Same  point.    Fitch  v.  Broomfield,  467. 

Will  administer  complete  redress  to  the  parties.  Beardsly  et  aj. 
V.  Hall  et  al.,  366. 

Chancery  will  correct  the  mistakes  of  arbitrators  in  an  award 
without  setting  it  aside,  where  it  can  be  done.  Gregory  v.  Sesr 
mons  et  al.,  367. 
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Obancery  will  not  compel  the  promisor  in  a  note  to  pay  the  mon^ 

to  the  assignee,   unless  the  promisee  is   insolrent.      Pitkin  v. 

Welles,  390. 
Chancery  will  relieve  against  mistakes  and  accidents;  and  will 

decree  against  the  heirs  specifically,  in  favor  of  an  assignee, 

what  their  ancestor  bound  himself  to  perform.    Ma^ou  v.  Park- 
hurst  et  al.,  40^ 
Chancery  will  relieve  against  the  fraud  of  a  grantee,  who  refused 

to  give  a  defeasance,  after  he  had  obtained  the  deed,  contrary 

to  his  agreement.    Peck  v.  Baldwin,  456. 
A  decree  in  chancery  must  find  the  facts  which  warrant  it    Bacon 

V.  Childs  et  al.,  466. 
Whoever  claims  in  right  of  another  — must  show  the  other's  right 

—  and  also  his  own  right  to  claim  under  him.   Cook  et  ux.  y. 

Beacher  et  al.,  48B. 
Chancery  will  dismiss  a  petition  where  the  petitioner  has  adequate 

remedy  at  law.    Beardsley  et  al.  v.  Curtice,  490. 
A  decree  must  find  the  facts  which  warrant  it.   Bamson  v.  Hunt* 

521. 
Will  decree  a  forclosure  of  the  equity  of  redemption,  where  the 

debt  and  charges  equal  the  value  of  the  estate.    Pettibone  v. 

Administrators  of  Roberts,  527, 
After  a  mortgagor  has  failed  of  performing  the  condition  of  the 

mortgage  his  remedy  for  redeeming  his  land  is  in  chancery. 

Boles  V.  Calkins,  553. 

CITY  CCURTS. 
It  is  necessary  in  order  to  give  to  the  City  Ootirt,  Jurisdiction 

of  a  cause,  that  it  appear,  that  one  of  the  parties  was  residing 

in  the  city  when  the  cause  of  action  arose.    Buel  v.  Tabrick  et 

al.,  150. 
Same  point.    Nichols  v.  Shaw,  315. 
It  must  appear  that  the  cause  of  action  arose  within  the  dty. 

Strong  V.  Avery,  259. 
The  cause  of  action  must  arise  within  the  city  to  give  Jurisdictioa 

to  the  court.    Cornwell  v.  Hosmer,  282. 

CITY  SHERIFFS. 
City  sheriffs  have  power  to  serve  all  lawful  writs  directed  to  them 
within  said  city.    Dow  v.  Kelly,  552. 

COLLECTORS. 
A  collector  hath  not  right  in  the  sale  of  lands,  for  payment  of 
continental  taxes,  to  take  advantage  of  the  difference  between 
hard  money  and  state  bills.    Hannah  v.  Wadsworth,  468. 
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May  not  adjourn  a  vendue  for  the  sale  of  land  for  taxes  by  letter 
to  any  other  time  and  place  than  that  set  in  the  advertisemeint. 
Beacher  v.  Bray,  459. 

OOMMISSIONEBS  ON  INSOLrVBNT  ESTATES. 
It  ia  the  duty  of  commissioners  to  report  the  balance  due  from 

the  deceased.    Hosmer,  administrator,  v.  Brattle,  347. 
Same  point  adjudged,  Williams,   administratrix,   y.   Executors  of 

Thomas  Darling,  356. 
No  appeal  lies  from  the  report  of  commissioners,  by  a  creditor, 

because  his  claim  is  not  allowed.    lb. 
They  can  offset  only  the  mutual  daime  between  the  creditors  and 

the  deceased.    Staniford  et  al.  y.  Hide,  397. 
Expenses  incurred  subsequent  to  the  death  of  the  intestate  not 

subject  to  the  cohsldetation  of  commissioners.      Greenleaf  y. 

Sabin,  administrator,  468. 

COMMITTEES  OF  ECCLESIASTICAL  SOCIETIES. 
Oannot  maintain  actions  in  their  own  names  for  trespasses  com- 
mitted on  lands  given  to  their  societies,  for  the  use  of  schools. 
Porter  et  al.  v.  Blakely,  440. 

CONDITIONS. 
A  condition  that  another  shall  not  be  molested  in  the  title  to  cer- 
tain lands,  must  be  understood  to  mean  a  •  legal  molestation. 
Moor  v.  Session?  et  al.,  400* 

CONSIDERATION. 

Forbearance  a  good  consideration  of  a  promise.  Tuttle  v.  Bige- 
low,  108. 

An  agreement  to  make  an  olITset,  which  is  compellable  only  in 
chancery,  ia  a  good  consideration  of  an  agreement  to  pay  the 
interest  of  a  debt.    Ponderson  v.  Fanning,  193. 

The  public  service,  in  the  army  during  the  war,  is  a  good  con- 
sideration of  a  grant  made  by  a  town,  of  a  sum  in  addition 
to  the  public  pay  to  soldiers,  who  bad  enlisted  as  wjell  as  to 
those  who  should.    Hitchcock  v.  Town  of  Litchfield,  206. 

A  consideration  expressed  in  a  deed,  not  conclusive  evidence  of 
the  amount  or  payment  of  the  real  consideration.  Hannah  y. 
Wadsworth,  458. 

Same  point  in  Cone  v.  Tracy,  479. 

CONSTABLES. 

A  constable  is  an  annual  officer,  and  is  chosen  and  sworn,  and 
again  rechosen  the  next  year,  he  may  officiate  before  he  is 
sworn  again.    Kelsy  v.  Wright  et  ux.,  83. 

A  constable  may  not  be  chosen  after  the  month  of  December,  ex- 
cept in  case  of  death  or  removal.  ^•Beacher  v.  Hart,  135. 
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COPYRIGHT. 
A  person  printing  copies  of  a  tMX)k  for  anotlier  and  upon  the  other's 
copyright,  is  in  consideration  of  law,  the  same  as  though  printed 
by  the  other.    Hudson  et  al.  v.  Patten,  133. 

CORPORATION. 
Deacons  of  a  church  a  corporation  and  may  take  by  succession. 
Buckingham  et  al.  v.  Northop,  53. 

COSTS. 

Where  the  effect  of  the  suit  is,  that  the  plalntUT  recovers  the 
thing  demanded,  he  shall  have  full  cost,  although  the  jury  find, 
less  than  forty  shillings  damages.  Brick  et  al.,  executors,  v. 
'Reed,  136. 

Upon  the  reversal  of  a  judgment  of  the  Court  of  Probate  for  the 
mistake  or  error  of  the  judge,  no  cost  is  allowed.  Sloan's  ap- 
peal from  probate,  151. 

Cost  taxed  against  a  minor  in  an  appeal  from  probate.  Davidson  v. 
Davidson,  325. 

Full  cost  taxed  on  the  final  issue  of  a  cause  upon  a  repleader. 
Johnson,  sheriff,  v.  Smith,  373. 

In  trover  against  two  if  one  of  the  defendants  is  acquitted  he  re- 
covers his  cost  and  half  the  court  and  jury  fees,  that  was 
paid  by  the  defendants.    Apple  v.  Russel  et  al.,  486. 

Where  two  persons  are  joined  in  a  scire  facias  that  might  not  be, 
and  are  acquitted  each  recovers  his  cost  Steward  v.  Brewster 
et  al.,  550. 

COUNTERFEITING   BILLS,    ETC. 

Uttering  counterfeit  bills  of  the  state  of  New  York,  the  currency 
of  which,  is  prohibited,  not  an  offense  within  the  Statute 
against  Passing  Counterfeit  Bills.    Rex  v.  Humphrey,  53. 

In  an  action  upon  the  statute  for  putting  off,  to  the  plaintiff,  a 
counterfeit  public  security,  the  plaintiff  may  be  permitted  to 
testify  only  to  the  identity  of  the  security,  and  to  the  person 
of  whom  he  received  it.    Bradley  v.  Couch,  301. 

CREDITORS. 

A  creditor  is  barred  of  his  claim  by  the  disallowance  of  commis- 
sioners.   Ponderson  v.  Avery,  103. 

Same  point  adjudged  in  the  case  of,  Canon  v.  Abbot,  administrator, 
251. 

A  creditor  may  not  be  a  commissioner  on  an  insolvent  estate. 
Barker  v.  Wales,  265. 

Creditors  or  their  representatives  who  are  out  of  the  state  at  the 
time  when  the  order  of  probate  is  published  limiting  the  time 
for  exhibiting  their  claims,  are  not  barred  thereby.  Williams, 
administrator,  v.  Belden,  administratrix,  464. 
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DEBTORS. 
The  estate,  of  a  poor  imprisoned  debtor,  who  has  talcen  the  oath 

and  left  the  gaol  for  want  of  subsistence  being  furnished,  will 

be  liable  for  the  debt.    Elliot  v.  Mix,  58. 
The  public  and  not  the  commissary  is  debtor  for  purchases  made 

by  him  for  the  use  of  the  public.    Osgood  v.  Groevenor,  89. 

DECLARATION. 
If  the  plaintiff  declares  upon  a  bond  and  the  conditions,  he  must 

assign  a  breach  of  the  condition  in  direct  terms.    Fitch  v.  Lo- 

throp  et  al.,  88^ 
In  an  action  by  an  officer  against  a  receiver  of  goods  taken  by 

execution,  it  is  not  necessary  to  aver  in  the  declaration,  that 

the  judgment  is  unsatisfied.    Hartshorn  v.   Halsey,   92. 
Same  point  adjudged  in  the  case  of,  Maples  et  al.  v.  Peck,  140. 
In  a  declaration  upon  a  probate  bond  it  is  not  necessary  to  set 

forth  the  condition.    Woodbrldge  v.  Grant,  173. 
In  a  declaration  against   a   society's  committee   for  inserting  the 

plaintiff's  name  in  a  tax  bill,  it  must  appear,  that  the  tax  was 

laid  for  a  purpose,  which  he  was  exempted  from  paying.    Tillot- 

son  et  al.  v.  Bishop,  228. 
A  declaration  which  charges  the  defendant  with  false  imprisonment 

and  with  forging  the  Justice's  name  to  the  writ  by  which  he  was 

imprisoned,  is  a  good  declaration.    Moulton  v.  Burbanks,  264. 
Surplusage  will  not  vitiate  a  declaration  otherwise  substantially 

good.    Holebrook  v.  Judd,  456. 

DEEDS. 

The  record  of  a  deed  shall  relate  to  the  time  when  received,  un- 
less delayed  by  some  fault  or  negligence  of  the  grantee.  Hart- 
myer  v.  Gates,  61. 

If  a  grantee  is  the  cause  of  a  deed's  not  being  recorded,  the  record 
shall  not  relate  back  to  the  time,  of  Its  being  received,  to  the 
prejudice  of  a  third  person.    Ray  v.  Bush,  81. 

A  deed  given  of  land,  of  which  the  grantor  was  disseized,  is  to 
every  purpose  null  and  void.  Isham,  administrator,  v.  Avery, 
100. 

A  deed  of  land,  of    which  the  grantor  is  disseized,  is  void.     Hole^ 

.  .  brook  V.  Lucas,  199. 

A  deed  given  by  a  constable  as  collector,  of  his  own  land,  sup- 
posing it  to  be  anotlier  man's  is  good  to  convey  the  land  to  the 
purchaser.    Brown  v.  Wheeler,  236. 

A  deed  recorded  in  a  reasonable  time,  under  the  circumstances, 
will  hold  against  an  attachment  antecedently  made.  Moor  y. 
Watson,  388. 

A  deed  given  of  land  of  which  the  grantor  is  disseized,  is  void. 
Freeman  v.  Thompson.  402. 
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Deeds  of  administrators  are  not  within  the  statute  made  to  pre- 
vent frauds,  etc.  in  bargains  and  sales  of  land,  etc.  Barney  y. 
Outler  et  al.,  489. 

A  copy  of  a  deed  from  the  record  may  be  given  in  evidence,  In 
an  action  upon  the  covenant  of  seisin.    Sherwood  v.  Hubbel,  496. 

A  delay  in  recording  a  deed  after  it  is  received  for  .record,  will 
not  prejudice  the  grantee  in  his  title,  if  it  was  owing  to  no  fault 
or  negligence  in  him.    Franklin  v.  Cannon,  500. 

DEMAND. 
Upon  an  obligation  to  deliver  certain  specific  articles,  on  demand, 

a  special  demand  is  necessary,  to  entitle  to  damages.    Smith  v. 

Leavenswortb,  209. 
A  demand  must  be  made  of  money  collected  by  an  officer  upon 

an  execution  before  an  action  of  indebitatus  assumpsit  will  lie 

against  him  for  it.    Church  v.  Clark,  308. 

DEMURRER  TO  EVIDENCE. 
Parol  evidence  may  be  demurred  to  by  agreement.    Brewster  v. 
Dana,  286. 

DEPOSITIONS. 

Depositions  taken  out  of  the  state  within  twenty  miles  of  the  ad- 
verse party,  notice  must  be  given.  Moses  et  ux.  v.  Gunn,  et  al., 
307. 

Depositions  taken  in  the  state  within  twenty  miles  of  the  known 
attorney  of  the  adverse  party,  he  must  be  notified,  although 
the  party  himself,  lives  more  than  twenty  miles  off.  Williams 
V.   Pitch,  sheriff,  316. 

Same  point  in  case  of.  The  Town  of  Killingsworth  v.  The  Town 
of  Goshen,  480. 

Same  point  in  case  of,  Hlllyard  v.  Nichols,  498. 

DEPUTY  SHERIFF. 
A  deputy  sheriff  may  not  appear  as  an  attorney  in  a  cause  for 
another.    Hathaway  v.  Gillet,  258. 

DEVISE. 

A  devise  of  the  use  of  a  grist-mill,  to  three  during  their  natural 
livefl,  and  the  fee  to  the  heirs  of  the  longest  liver  of  them  — 
on  the  death  of  either,  his  part  goes  to  his  heirs,  until  all  three 
are  dead.    Bulkley  v.  Bulkley  et  al.,  78. 

A  devise  to  a  man  and  the  heirs  male  of  bis  body  lawfully  begott^i, 
is  an  estate  tall.    Manwarring  v.  Tabor,  79. 

Same  point  adjudged  in  the  case  of,  Allin  et  ux.  v.  Bunce,  9^ 

Where  a  devisee  is  charged  with  the  maintenance  of  the  devisor's 
widow,  in  consequence  of  a  devise  of  land  to  him,  it  creates  a 
lien  upon  the  estate.    Dodge  v.  Dodge  et  al.,  233. 
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A  devise  to  a  man  and  to  the  male  heir  of  his  body  lawfully  be- 
gotten in  fee  tail,  vests  a  ri^bt  in  all  his  sons  to  take  and  to 
hold  upon  his  decease,  in  the  same  manner  and  proportion  as 
they  would  inherit  their  father's  estate.  Larabee  v.  Larabee, 
555. 

DISCHARGE. 
A  receipt  given  to  one  of  the  co-obligors  in  full  of  his  part  to 

pay,  doth  not  discharge  the  obligation.    Andrus  v.  Andrus,  72. 
A  receipt  in  full  of  all  demands  upon  bond,  doth  not  discharge  a 

bond  conditioned  to  pay  a  sum  annually,  during  the  life  of  the 

obligee.    Smith  v.  Smith,  235. 
A  discharge  from  a  woman  of  all  demands  for  maintenance  of 

a  bastard  child,  of  which  she  is  pregnant,  will  debar  her  of 

any  remedy,  if  she  has  more  than  one  child.    Spalding  v.  Felch, 

819. 
A  discharge  of  all  debts,  dues,  and  demands,  discharges  a  special 

promise  to  pay  the  interest  of  a  note,  which  is  assigned.    Howel 

V.  Seaman,  388. 
in  an  action  upon  the  covenant  of  seisin  in  a  deed,  to  a  man  and 

his  assigns  a  discharge  from  the  grantee  will  not  purge  the 

grantor  of  an  interest,  where  the  grantee  has  conveyed  any  part 

of  the  premises  to  other  people.    Sherwood  v.  Hubbel,  498. 
A  discharge  of  one  joint  debtor  by  the  creditor  is  a  discharge  of 

both.    Abel,  sheriff,  v.  Forgue,  502. 

DISSBNTERa. 
Dissenters  from  a  church  or  society  are  liable  to  be  taxed  for 

debts  incurred  before  they  went  off.    Hosford  et  al.  v.  Lord» 

826. 
Same  point  adjudged  in  case  of,  Lord  v.  Marvin  et  al.,  330. 

DIVORCE. 
Notice  is  to  be  given  of  a  petition  for  divorce  as  in  other  casea 
where  it  can  be  done.    Rebecca  Hotchkiss's  petition,  356. 

DOWER. 

Dower  is  assignable  only  out  of  the  real  estate  of  which  the 
husband  died  seized.    Deforest*s  appeal  from  probate,  50. 

The  widow's  right  of  dower  is  paramount  to  the  right  of  heirs  or 
their  creditors.    Crocker  v.  Fox,  227. 

A  sum  in  gross  ordered  to  the  wife  by  way  of  dower,  is  recover- 
able out  of  the  husband's  estate.  Smith,  administrator,  v.  Smithy 
349. 

EJECTMENT. 
If  the  defendant  acquires  title  to  the  demanded  premises  pending 

the  suit,  the  plaintiff  must  fail.    Munsel  v.  Sanford,  257. 
In  an  action  of  ejectment  the  land  must  be  demanded. .  Porter  et 

al.  V.  Warner,  43a 
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ERROR. 
A  writ  of  error  is  barred  unless  commeuced  within  three  years  £rom 

the  day  of  rendering  the  Judgment.    Allln  v.  Cook,  54. 
Writ  of  error  lies  against  a  judgment  upon  the  Statute  against  For- 
cible Entry  and  Detainer.    Stuart  v.  Pierce,  75. 
Upon  a  reversal  for  error,  the  plalntifiF  must  enter  his  action  at  the 

same  court  and  not  after.    Marsh  v.  Deming,  85. 
Upon  the  plea  of  nul  tiel  record;  if  the  copies  diflCer,  the  court  will 

order  the  original  record  to  be  brought  up.    Allln  v.  Hlscock, 

88. 
iJudgment  reversed  as  to  part  of  the  cost  only.    Dixon  v.  Pierce, 

138. 
Error  will  not  lie  against  an  interlocutory  order  or  sentence,  until 

final  Judgment  is  rendered.    Carpenter  v.  Childs,  181. 
Must  be  brought  in  the  county  where  the  Judgment  complained 

of  was  rendered.    Curtice  v.  Mason,  259. 
If  errors  In  fact  and  errors  In  law  are  Joined,  the  errors  In  fact 

may  be  erased.    Lewis  v.  Lawson,  262. 
Error  doth  not  lie  against  an  Interlocutory  judgment  until  final 

Judgment  is  rendered.    Ray  v.  Fitch,  290. 

ESCAPE. 
An  officer  is  not  liable  for  an  escape  on  mean  process,  if  he  takes 

bail  apparently  good  at  the  time.    Northum  v.  Phelps,  54. 
A  gaoler  Is  not  liable  tor  an  escape,  for  releasing  a  prisoner  by 

order  of  the  assembly.    Fitch,  sheriff,  v.  Badger,  72. 
The  escaping  of  a  prisoner  who  hath  the  liberty  of  the  yard  upon 

bonds,  is  a  negligent,  escape.    Jones  v.  Abbe,  sheriff,  106. 
A  prisoner  upon  execution,  who  makes  his  escape  from  the  officer, 

may  be  retaken  at  any  place.    Howard  v.  Lyon,  107. 
A  prisoner  escaping  who  hath  the  liberties  of  the  yard  an  bonds  is 

a  negligent  escape.    Abel,  sherifif,  v.  Bennet,  127. 
A  prisoner  must  remain  in  gaol  a  reasonable  time  after  the  money 

left  for  his  support  is  expended,  or,  it  will  be  an  escape.    Pitch, 

sheriff,  v.  Cook  et  al.,  285. 
Same  point.    Abel,  sheriff,  v.  Godfrey  et  al.,  494. 
In  an  action  of  escape  against  the  sheriff,  he  may  avail  himself  of 

the  court's  not  having  Jurisdiction,  that  rendered  the  Judgment^ 

Austin  V.  Fitch,  sheriff,  28a 
An  officer  may  retake  and  hold  his  prisoner  who  has  escaped  from 

him  upon  mean  process  notwithstanding  he  has  returned  th^ 

writ    Strong  v.  Ives,  388. 

ESTOPPEL. 
A  lessee,  in  an  action  of  ejectment,  brought  by  the  lessor  for  the 
letten  premises  is  estopped  saying  that  the  plaintiff  hatk  no 
title.    Holmes  v.  Kennedy,  77. 
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A  person  for  the  payment  of  whose  taxes  certain  lands  were  taken 
and  sold  as  his  —  is  estopped  to  say  in  an  action  brought  against 
him  for  the  land,  that  the  plaintiff  hath  no  title,  because  he 
had  none.    Town  of  Norwich  v.  Oongden,  222. 

EVIDENCE. 

In  an  action  of  account  for  money,  the  person  who  delivered  it 
may  be  a  witness  to  prove  it.  Hyde  v.  Park,  55. 

Under  the  plea  of  full  payment  accord  and  satisfaction  may  not 
be  given  in  evidence.    Kisham  et  al.,  executors  v.  Nickels,  75. 

The  deposition  of  a  mother  who  had  a  child  so  sick  that  she  could 
not  leave  it,  admitted  as  coming  within  the  reason  of  the  stat- 
ute.   Avery  v.  Woodruff,  76. 

Where  a  witness  is  sent  away  by  the  instigation  of  a  prisoner, 
what  he  had  testified  before  the  grand  jury  was  allowed  to  be 
given  in  evidence  to  the  petit  Jury.    Rex  v.  Barber,  76. 

A  witness  interested  in  the  question  of  fact  on  trial,  may  not  be 
admitted.    Hall  v.  Dwight,  76. 

In  an  action  brought  by  the  daughter,  for  giving  her  a  dose,  the 
mother  was  allowed  to  relate  what  the  daughter  told  her  the 
morning  after.    Goodwin  v.  Harrison,  80. 

Parol  evidence  admitted  to  prove  that  the  grantee  gave  orders  not 
to  have  his  deed  recorded.    Ray  v.  Bush,  81. 

The  deposition  of  a  witness,  who  was  dead,  taken  and  improved 
before  the  general  assembly  on  a  petition,  between  the  same 
I>arties,  .relating  to  the  same  point  now  in  questio^,  was  ad- 
mitted,   lb. 

If  there  is  no  evidence,  against  some  of  the  defendants,  in  a 
criminal  prosecution,  their  names  may  be  erased  from  the  com- 
plaint, and  they  may  be  used  as  witnesses.  State  v.  Shaw  et 
al.,  134. 

Accord  and  satisfaction  cannot  be  given  in  evidence  under  the 
plea  of  full  payment    Church  v.  Rhodes,  141. 

In  a  prosecution  for  passing  counterfeit  money  — no  evidence  of 
the  money's  being  counterfeit  may  be  received,  until  the  money 
is  produced.    State  v.  Orsborn,  152. 

The  deposition  of  the  mother  of  a  bastard  child,  taken  ex  parte,  and 
before  any  suit  was  commenced,  cannot  be  read  as  evidence 
although  the  mother  be  dead.    M' Donald  v.  Hobby  et  al.,  154. 

Parol  evidence  not  admissible  to  explain  the  words  in  a  note. 
Alsop  V.  Goodwin,  196. 

A  receipt,  which  has  been  disallowed  by  the  Jury,  as  evidence 
of  payment  on  a  note-— may  be  given  in  evidence  in  an  action 
of  assumpsit  for  the  money.    Mervln  v.  Potter,  201. 

Parol  evidence  admitted  to  explain  a  blank  indorsement.  Smith, 
Executor  v.  Barber,  207. 

The.  inhabitants  of  a  town  may  be  admitted  as  witnesses  in  cer- 
tain cases,  notwithstanding  the  town  is  interested.    lb. 


606  INDEX. 

An  attarney  who  transacted  the  buMness  for  the  plaintiff  was 
admitted  a  witness.    Smith  y.  Huntington,  226. 

A  deposition  drawn  by  the  agent  for  the  plaintiff  was  rejected, 
lb. 

If  a  witness  is  discharged  of  his  interest  and  the  party  is  unable 
to  produce  the  discharge  —  parol  evidence  admitted  to  prove 
it    Jewet  V.  Worthington,  226. 

In  an  action  of  ejectment  by  a  purchaser  under  an  administrator, 
against  an  heir  —  the  heir  may  not  grive  in  evidence,  that  the 
debts  allowed  by  the  court  of  probate  were  not  just.  Brewster 
V.  Denison,  231. 

In  an  action  of  ejectment  the  defendant  may  give  his  title  in  evi- 
dence, although  those  under  whom  he  claims  have  failed 
of  recovering  in  an  action  between  other  parties.  Isham  v. 
Townsend,  232. 

A  person  may  be  a  witness  in  a  criminal  prosecution,  notwith- 
standing he  will  be  entitled  to  a  premium;  unless  there  are  other 
circumstances  which  concur  to  exclude  him.  State  v.  Bennet, 
249. 

Bvideuce  of  parol  conditions,  to  a  deed  delivered  to  the  party 
not  admissible,    dinner  v.  Hendrlck,  253. 

A  person  interested  in  the  question  not  admissible  as  a  witness. 
Bacon  v.  Minor,  258. 

A  deposition,  drawn  up  by  the  party  and  copied  by  a  third  person 
not  admitted.    Grlswold  v.  Grlswold,  259. 

The  doings  of  freeholders  not  admissible  as  evidence  in  the  trial 
of  title  to  lands.    Humphrey  v.  Pison,  259. 

Same  point.    Austin  v.  Hanchet,  314. 

Parol  evidence  not  admitted  to  explain  a  writing.  Herd  v.  Bissel, 
260. 

A  person  interested  in  the  question  not  admissible  as  a  witness. 
Merriman  v.  Way,  283. 

Same  point    Pride  v.  Peters,  331. 

Depositions  admitted  in  a  quit  am  action.— Notice  must  be  given 
when  taken  out  of  the  state,  within  twenty  miles  of  the  ad- 
verse party.    Moses  et  ux.  v.  Gunn  et  al.,  307. 

The  person  in  whose  name  a  forged  writing  is,  cannot  be  a  wit- 
ness in  a  prosecution  for  the  forgery.    State  v.  Brunson,  307. 

The  person  to  whom  a  forged  writing  is  passed,  may  be  a  witness, 
and  the  handwriting  of  the  person  in  whose  name  the  forgery 
is,  may  be  given  in  evidence.    State  v.  Nettleton,  308. 

In  an  action  for  a  private  assault  the  general  character  of  the 
defendant  not  allowed  to  be  given  in  evidence.  Thompson  v. 
Church,  312. 

Length  of  time  with  other  circumstances,  presumptive  evidence  of 
payment    Pitkin  et  al.,  administrators,  v.  Kent  executor,  312. 

Parol  evidence  not  admissible  to  prove  the  contents  of  a  libel. 
Aspenwall  v.  Whitemore,  408. 


INDEX.  607 

In  an  action  of  account  by  an  administrator,  the  examination  of 
the  defendant  on  oath,  touching  the  concealment  of  the  de- 
ceased's goods,  may  be  given  In  evidence,  but  the  whole  must 
be  taken  together.    Benedict   administrator,   v.   Niclcols,   434. 

A  witness  interested  in  the  question  not  admitted.  Talmadge  y. 
Northrop,  454. 

In  an  action  for  breaking  and  entering  the  plaintlff^s  house  and 
begetting  his  daughter  with  child  —  the  daughter  may  be  a  wit- 
ness.   Mott  v.   Goddard,  472. 

On  an  objection  to  a  witness,  parol  evidence  was  received  to 
prove  that  he  was  an  infidel.    Bow  v.   Parsons,  sheriff,  480. 

On  an  information  for  adultery  ^  the  husband  of  the  woman  with 
whom  the  crime  was  committed  cannot  be  a  witness.  State  v. 
Gardner,  485. 

What  one  co-obligor  has  said  who  is  not  sued  may  not  be  given 
in  evidence  against  the  other.    Abel,  sheriff,  v.  Forgue,  502. 

The  plaintiff  admitted  to  be  a  witness  in  an  action  of  trespass, 
where  his  depositions  were  excluded.    Tjier  v.  Scovel,  523. 

In  an  action  of  trespass,  brought  by  an  officer  — he  may  give  in 
evidence  that  he  was  an  officer,  and  had  a  lawful  writ  of  execu- 
tion, although  not  expressly  averred  in  the  declaration.  Cone 
V.  Bull,  527. 

What  a  defendant  had  confessed,  in  a  public  prosecution  against 
him,  may  be  given  in  evidence  in  an  action  of  assault  and 
battery  for  the  same  facts.    Eno  v.  Brown,  528. 

The  person  in  whose  name  the  foi^ery  is,  may  not  be  a  witness. 
State  V.  Blodget,  534. 

The  forged  writing  must  be  produced.    lb. 

A  witness  may  be  admitted  to  swear  against  his  interest.  Cobb 
V.  Baldwin,  534. 

EXECUTION. 

An  execution  from  the  Superior  or  County  Court  which  is  made 
returnable  according  to  law,  is  returnable  to  the  next  court 
which  hath  sixty  days  from  the  date  of  it.  Worth ington  v. 
Hollister,  101. 

It  is  no  objection  against  the  levy  of  an  execution,  that  it  was 
prayed  out  sooner  than  it  was  agreed  to  have  been.  Chees- 
borough  V.  Clark  et  al.,  141. 

A  tenant  may  be  an  appraiser  of  land  taken  by  execution,  If  agreed 
to.    lb. 

By  next  assistant  or  Justice,  in  the  statute  authorized  to  appoint 
appraisers  of  land,  is  not  meant  strictly  the  nearest,  but  some 
one  of  the  town;  and  if  there  are  none  such,  the  next  living  out 
of  the  town.    lb. 

Taking  out  an  execution  upon  a  Judgment  given  by  default  against 
a  person  out  of  the  state  without  giving  bond  as  the  law  re- 
quires, is  error  which  may  be  taken  advantage  of  only  by  the 
defendant,  and  not  by  his  ci-editors.    Marcy  v.  Russ,  17ft. 
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Paymeat  of  an  execution  to  the  officer,  will  discharge  the  debtor, 

although  It  was  prayed  out  after  the  death  of  the  creditor. 

Worthington,  administrator,  v.  Hosmer,  192. 
The  levy  of  an  execution  may  be  good  although  it  doth  not  appear 

by  the  return,  that  the  officer  made  a  demand  of  the  debtor, 

before  he  levied  it.    Beach  v.  Oamp,  ^1. 
If  an  execution  is  indorsed  satisfied  by  mistake  or  accident,  the 

creditor's  remedy  is  by  motion  or  scire  facias  to  the  court  for  an 

alias  execution.    Langdon  v.  Langdon,  453. 
An  execution  not  recorded  in  the  office  of  the  clerk,  from  whence 

it  issued,  not  evidence  of  title.    Barney  v.  Cutler  et  al.,  489.  j 

An   execution   levied  on  land,   is .  no   evidence  of  title,   until   re*  I 

corded  in  the  office  of  clerk  of  the  court  from  whence  It  issued.  ' 

Tapliff  V.  Davis,  556.  I 

I 

EXECUTOR. 

Intermeddling  with  the  lands  of  a  deceased  person,  or  his  goods 
which  are  held  by  a  conveyance  from  the  deceased,  although  it 
be  fraudulent,  doth  not  make  a  man  an  executor  In  his  own 
wron^.    Kinj,'  v.  Lyman,  executor  dc  son  tort,  104. 

Taking  of  administration  will  not  purge  the  wrong  of  an  executor 
de  son  tort.    Green  v.  Dew  it,  executor   de  son  tort,  183. 

An  executor  may  be  a  witness  to  a  will.    Hawley  v.  Brown,  4^. 

An  executor  hath  no  right  to  lands  unless  wanted  to  pay  debts,  or 
to  answer  some  purpose  expressed  in  the  will.  Hubbel,  exec- 
utor of  H.  Winegar,  v.  Prat,  518. 

FALSE   IMPRISONMENT. 
It  is  false  imprisonment  in  an  officer  to  imprison  the  debtor,  if  suffi- 
ciency of  personal  estate  is  tendered  to  satisfy  the  execution  and 
cost  before  commitment.    Hall  v.  Hall,  120. 

FENCE  AND  FENCES. 
Where  no  division  fence  can  be  made   upon  the  line,   each  pro- 
prietor must  take  care  that  his  cattle  do  no  damage  to  the 
other.    Bissel  v.  Southworth,  260. 

FORCIBLE   ENTRY,   ETC. 
No  damages  are  to  be  recovered  In  a  prosecution  qui  tarn  upon  the 
statute  for  a  forcible  entry,  etc.    Minor  v.  Knowles,   142. 

FORFEITURES. 
On  a  conviction  for  an  offense  against  a  statute,   which   enacts 
a  fine  and  also  a  forfeiture  of  the  utensils  by  which  it  was 
committed;  the  Judgment  ought  to  be  for  the  utensils,  and  not 
for  the  value.    Boles  v.  Lynde,  195. 
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FRAUD. 
Fraud  and  Imposition  will  render  void  a  contract  and  sale.    Ford 

V.  At  water,  58. 
Same  point  adjudged  in  the  case  of,  Reynolds  et  al.  v.  Bird  et  al., 

305. 

FRAUDULENT  CONVEYANCES. 
A  general  conveyance  of  all  a  man's  Interest,  for  the  benefit  of 

his  creditors,  is  fraudulent  as  to  the  creditors  who  disagree  to 

it.    Bown's  Executors  v.  Burrel,  252. 
A  deed  may  be  fraudulent  as  to  a  creditor,   who  became   such, 

subsequent  to  the  giving  of  the  deed.    Mason  v.  Rogers,  324. 
Fraudulent  deeds  are  to  be  avoided  by  those,  who  are  prejudiced 

by  them.    Barney  v.  Cutler  et  al.,  489. 

GAOLS  AND  GAOLERS. 

If  a  prisoner  escapes  through  the  insufficiency  of  the  gaol,  the 
plaintiff  will  recover  his  special  damages  of  the  county.  Stap- 
horse  v.  County  of  New  Haven,  126. 

Same  point  adjudged  in  the  case  of,  Hawley  v.  County  of  Litch- 
field, 155. 

Same  i)olnt  adjudged  in  case  of,  Dennie  v.  County  of  Middlesex, 
278. 

Same  point  adjudged  in  case  of,  Murray  v.  Bishop  et  al.,  357;  Smith 
V.  Same,  357. 

A  county  is  liable  for  the  escape  of  a  prisoner  through  the  in^ 
sufficiency  of  the  gaol,  unless  an  adequate  remedy  against  some 
other  person  is  shown.    Dutton  v.  County  of  Litchfield,  450. 

Same  point.    Dutton  v.  County  of  Litchfield,  505. 

GARNISHEE. 

Upon  a  scire  facias  the  garnishee  may  give  in  evidence  what  his 
principal  hajs  confessed,  to  disprove  his  being  in  debt  to  him. 
Dewit  V.  Baldwin,  138. 

An  issue  in  fact  being  Joined,  may  be  tried  by  the  Jury,  and  the 
plaintiff  may  introduce  other  evidence  besides  the  testimony 
of  the  garnishee,  upon  the  trial.    lb. 

A  garnishee  must  appear  in  court  and  testify,  if  required,  upon 
the  scire  facias.    Byard  v.  Stewart,  149. 

A  garnishee  may  be  Inquired  of  respecting  a  mistake  in  the  note 
claimed  of  him,  and  is  liable  for  a  debt  due  from  him  to  the 
absconding  debtor  by  assignment  from  others.  Apthorp  v.  Lock- 
wood,  198. 

A  garnishee  may  avail  himself  of  his  princlpaFs  not  being  an 
absconding  debtor,  uijoij  a  scire  facias.    Hubbard  v.  Brown,  276. 

Lands  taken  and  indorsed  upon  an  execution,  discharges  the  gar- 
nishee of  so  much,  although  they  finally  prove  not  to  be  the 
property  of  the  absconding  debtor.    Fowler  v.  Spelman,  295. 
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A  garnishee  may  plead  that  his  principal  was  not  an  absconding 
debtor,  and  have  it  tried  by  a  Jury.    lb. 

Several  garnishees  may  not  be  joined  in  a  scire  facias.  Boardman 
et  al.  V.  Stewart,  473. 

A  fraudulent  conveyance  to  a  third  person,  of  goods  in  the  hands 
of  a  garnishee,  will  not  protect  him  against  bona  fide  creditors. 
Kelsey  v.  Wright  et  ux.,  83. 

A  garnishee  may  testify  upon  the  scire  facias  against  him,  although 
the  plaintiff  doth  not  require  It.    Vaughn  v.  Sherwood,  507. 

Money  taken  from  the  garnishee  by  a  compulsory  process  ought  to 
excuse  him.    Hooper  v.  Benson,  545. 

A  garnishee  may  take  advantage  upon  the  scire  facias  against  him, 
of  his  principalis  not  being  an  absconding  debtor  when  the  copy 
waa  left  in  service,  unless  estopped  by  some  act  of  his.  Wood- 
bridge  V.  Winthrop,  557. 

GRAIN  GROWING  ON  LAND. 
Doth  not  pass  by  a  gift  of  personal  estate  —  and  the  executors  may 
enter  and  cut  it.    Kinsman,  executor,  v.  Kinsman,  180. 

GRANTS.  I 

A  grant  of  a  greater  estate  than  the  grantor  hath,  will  convey 

what  he  hath.    Martin  et  ux.  v.  Sterling,  210. 
Long  practice  and  usage  by  the  grantees,  will  construe  and  restrain 

the  general  terms  in  an  ancient  grant,  in  favor  of  purchasers. 

Barret  v.  Hosmer,  271. 
Same  point  adjudged  in  the  case  of,  Davidson  v.  Fowler,  358w 
A  grant  of  the  privilege  of  the  water  in  a  stream,  except  what 

shall  be  wanted  for  a  particular  use,  will  be  enlarged  by  an 

extinguishment  of  the  particular  use.    Rowe  v.  Stoddard  et  aL, 

447. 
A  deed  of  110  acres  of  land  lying  within  certain  lines  and  boundaries, 

particularly  described  —  the  covenant  of  seisin  in  the  deed,  is 

construed  to   extend   to   the   land  lying  within  the   lines  and 

bounds  described.    Snow  v.  Chapman,  528. 

GUARDIAN  TO  MINORS. 
Not  liable  to  be  sued  by  his  ward,   while  under  age,  unlea3   he 
has  been  called  upon  by  the  Judge  of  probate  and  has  refused 
to  account.    Robertson  v.  Robertson,  51. 

HABEAS  CORPUS. 
Service  In  the  army  three  years  or  during  the  late  war,  amounts  to 
a  manumission,  upon  which  the  court  will  discharge  the  servant 
upon  a  habeas  corpus.    Arabus  v.  Ivers,  92. 
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HEARING  IN  DAMAGES. 
On  a  hearing  in  damages  upon  a  note,  tlie  court  cannot  mal^e  an 
offset  of  a  sum  claimed  to  be  due  from  tlie  plaintiff,  by  another 
agreement    Phillips  v.  Halsey,  194. 
Bame  point.    Branch  v.  Riley,  541.  , 

On  a  bond  given  to  the  sheriff  to  indemnify  against  the  default  of 
a  deputy  •—  forty  shillings  was  allowed  in  damages  for  each  ac- 
tion brought  against  the  sheriff  for  the  deputy's  default  Fitch, 
sheriff,  V.  Jones   et  al.,  248. 

HEIRS. 
The  heira  of  a  deceased  co-obligor  are  liable  in  equity  to  pay  a  debt 
of  their  ancestor,   where   the   surviving  obligor   is  bankrupt 
Winslow  V.  The  Heirs  of  Parkhurst,  268. 

HOUSE. 
A  man's  house  may  be  broken  open  upon  a  criminal  prosecution. 

Kelsey  v.  Wright   et  ux.,  83. 
Same  point  adjudged  in  the  case  of,  The  State  v.  Shaw  et  al.,  134. 

INDEBITATUS  ASSUMPSIT. 

Lies  to  recover  back  money  paid  upon  an  illegal  consideration. 
Carey  v.  Prentice,  91. 

Indebitatus  assumpsit  doth  not  lie  upon  a  judgment  Vail  v.  Mumford, 
142. 

A  special  indebitatus  assumpsit  lies  for  a  mistake  in  a  settlement 
Sage  V.  Alsop,  148. 

This  action  doth  not  lie  for  money,  recovered  in  an  action  at  law, 
upon  an  accord,  which  might  have  been  plead  in  bar  of  the 
action.    Brunson  v.  Bacon,  210. 

This  action  lies  against  an  officer  for  money  received  on  an  execu- 
tion, notwithstanding  the  Statute  of  Limitations.  Seley  v. 
Slossen,  216. 

Indebitatus  assumpsit  lies  for  rents  and  profits  of  land.  Rogers  v. 
Tracy,  233. 

Indebitatus  assumpsit  doth  not  lie  against  an  administrator  in  propria 
persona,  for  a  debt  of  the  intestate.  Aplin  v.  Robertson,  adminis- 
trator, 235. 

This  action  will  not  lie  against  a  person,  who  has  received  money 
and  paid  it  over  according  to  his  duty.    Bingham  v.  Tulley,  237. 

This  action  does  not  lie  to  recover  money  paid  on  a  judgment  on 
the  ground  that  the  judgment  waa  wrong.  Burbanks  v.  Lee, 
262. 

Indebitatus  assumpsit  doth  not  lie,  to  recover  money  paid  on  a  mort- 
gage, before  a  decree  of  foreclosure.    Fitch  v.  Coit  et  al.,  execu- 
tors, 266. 
This  action  will  not  lie  where  there  is  a  written  agreement    Carew 
V.  Bond,  269. 
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This  action  docs  not  lie  in  favor  of  a  partner  in  trade  against  his 

copartners  upon  an  unliquidated  account.    Dewlt  v.  Staniford, 

270. 
This  action  doth  not  lie  in  favor  of  a  surety  upon  a  liability  only, 

without  an  actual  damnification.    Brintnal  v.  Helms  et  al.,  291. 
This  action  doth  not  lie  where  there  is  a  written  security.    Execu- 
tor of  George  Wliite  v.  Woodruff  et  al.,  309. 
It  is  not  necessary  to  aver  in  the  declaration  of  whom  the  money 

was  received.    Lawrence  v.  Olarlc,  348. 
Mention  heing  made  in  the  declaration  of  whom  the  money  was 

received,  does  not  vitiate  it.    Hurd  v.  Hall,  372. 
Indebitatus  assumpsit  doth  not  lie  for  the  principal  sum  lent  upon  a 

usurious   contract,   after   the   security   taken   for   it   has    been 

avoided.    Cowles  v.  Hart  et  al.,  396. 
In  a  general  action  of  indebitatus  assumpsit,  mistakes  in  a  settlement 

may  not  be  given  in  evidence.    State  v.  Lawrence,  397. 
A  special  action  of  indebitatus  assumpsit  lies  for  public  securities 

which  were  pawned.    Whiting  v.  M' Donald,  444. 
Assumpsit  will  not  lie  for  a  sum  which  a  person  is  doomed  to  pay. 

Rogers  v.  Henry,  470. 

INFORMATIONS. 

An  information  by  a  common  person  for  an  assault  and  breach  of 
the  i>eace,  without  joining  the  state  is  no  more  than  a  civil  suit. 
Clark  et  al.  v.  Turner,  200. 

Information  against  two  for  a  joint  offense,  each  may  plead  sever- 
ally and  one  be  tried  by  the  court  and  the  other  by  the  Jury. 
State  V.  Taylor  et  al.,  226. 

An  information  upon  the  statute  against  night-walking,  must  charge 
the  person  and  the  facts  directly.    Larabee  et  al.  v.  Tracy,  273. 

Same  point  adjudged.    Hotchkish  v.  Tuttle,  438. 

A  conviction  Ik? fore  a  juptice  for  theft  no  bar  to  an  information  for 
a  rol)l>ery.    State  v.  Farrand,  446. 

INSANE  PERSONS. 
A  person  insane,  is  to  have  a  conservator  appointed  by  the  county 
court.    Petition  of  Ruth  Butler,  by  her  overseer,  426. 

INSIMUL  COMPUTASSENT. 
In   an  action  upon  an  insimul  computassent,   the  defendant  cannot 
avail  himself  of  mistakes  in  the  settlement    CJogswell,  executor, 
V.  Whittlesey  et  al.,  384. 

INSURANCE. 
An  intentional  deviation  will  not  excuse  the  underwriters.    Thomp- 
son et  al.  V.  Alsop,  64. 
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INTEREST. 

Interest  allowed  upon  a  scire  facias  against  an  administrator  by 
special  agpreement  Starr,  administrator,  v.  Henshaw,  adminis- 
trator, 242. 

Interest  not  allowed  on  a  book  debt  contracted  in  New  York. 
Temple  v.  Belding,  314. 

Interest  for  the  delay  of  the  debt  by  an  audita  querela,  Is  not  recover- 
able on  the  bond.    Smith  v.  Canfleld,  372. 

Interest  allowed  on  a  note  not  expressed  to  be  ou  interest.  Dyer  v. 
Elderkln,  412. 

Interest  alk)wed  on  an  administration  bond.  Huntington,  Judge  of 
nrobate,  v.  Mott,  423. 

ISSUE. 
Where  two  issues  are  Joined  in  a  cause  they  must  be  answered.    Scot 

V.  Turner,  163. 
The  facts  put  in  issue  must  be  directly  answered.    Smith  v.  Bellamy, 

200. 
The  question  put  in  issue  to  the  court  or  Jury  must  be  directly 

answered.    Gates  et  al.  v.  Nobles,  344. 
Same  point    Cook  v.  Atwater,  435. 
An  issue,  which  contains  substance  though  informal,  is  good  after 

verdict.    Curtice  v.  Beardsley  et  al.,  441. 
The  issue  Joined  and  put  to  the  court  or  Jury  must  be  directly 

answered.    Woodworth  v.  Clark,  542. 

JOINT-TENANTS. 
The  doctrine  of  survivorship  among  Joint-tenants  exploded.    Phelps 
V.  Jepson,  48. 

JUDGMENTS. 

A  Judgment  entered  up  by  a  Justice  by  the  confession  of  the  party 
upon  a  note,  given  to  abide  an  award  of  arbitrators  is  void. 
Curtice  v.  Scovel,  327. 

Same  point    Curtice  v.  Bulkley,  329. 

Judgment  will  be  gi\^n  for  the  plaintiff  notwithstanding  there  is  a 
verdict  for  the  defendant,  if  upon  the  whole  record  he  is  entitled 
to  it       Fitch,  sheriff,  v.  Scot  et  al.,  351. 

A  Judgment  upon  default  against  a  defendant  out  of  the  state,  must 
be,  that  execution  issue  upon  the  plaintiff's  giving  bond  accord- 
ing to  the  statute.    Strong  v.  Mcacham,  301. 

An  action  of  debt  lies  on  a  Judgment  rendered  in  another  state;  not- 
withstanding the  plaintiff  might  have  taken  his  remedy  against 
the  bail  there.    Abbot  v.  Knight,  405. 

A  Judgment  must  be  either  ui)on  an  i.ssue  found,  a  demurrer,  a  de- 
fault, or  upon  nihl  dicit.    Boardman  et  al.  v.  Stewart,  473. 
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JURISDICTION. 

The  Jurisdiction  of  a  single  minister  of  Justice  is  restricted  to 
£40  In  criminal  matters.      Scot  v.  Turner,  163. 

The  Jurisdiction  of  Justices  In  civil  actions,  is  limited  to  the  towns 
In  which  they  dwell.    Palmer  v.  Palmer,  202. 

Same  point  adjudged  in  the  case  of,  Scovel  v.  Smith,  300. 

Same  point.    Allen  v.  Vining,  313. 

Same  point.    Abbey  v,  Oargel,  408. 

A  theft  laid  to  have  been  committed  in  another  state  is  not  within 
the  Jurisdiction  of  the  courts  of  this  state.  Gilbert  v.  Steadman, 
403. 

Property  secured  by  a  foreign  attachment  will  give  the  court  Juris- 
diction.   Osborn  v.  Lloyd,  447. 


JiAND. 
The  fee  of  the  land,  left  for  highways  is  in  the  proprietors.    Buel 

V.  Clark,  49. 
Fifteen  years*  adverse  possession  makes  a  title,  and  may  be  given 

In  evidence  under  the  plea  of  not  guilty.    Trowbridge  v.  Royce, 

50. 
A  fifteen  years*  adverse  possession  makes  a  title.    Lane  v.  Coply,  68. 
Land  purchased  by  the  testator  subsequent  to  making  his  will,  will 

pass  by  it,  in  case  of  a  republication.    Luce  v.  Dimock,  82. 
The  fee  of  land  left  for  highway  is  in  the  proprietors.    Brown  v. 

Freeman,  118. 
Title  to  land  may  be  acquired  by  a  fifteen  years'  adverse  possession, 

though  not  iuclosed  by  a  fence.    Smith  v.  Isaacs,  151. 
Same  point.    Miller  v.  Dow,  412. 
Appraisers  of  land  on  execution  must  be  freeholders  of  the  town  in 

which  the  land  lies.  Chapman  v.  Griffin,  196. 


LEASES. 
A  writing  giving  liberty  for  a  valuable  consideration,  to  fiow  landa^ 

for  a  number  of  years,  is  a  lease,  within  the  statute,  and  must  be 

recorded.    Smith  v.  Simons,  318. 
A  lease  to  a  man  for  his  life,  and  the  life  of  his  wife,  in  case  he 

shall  marry,  vests  no  interest  in  the  wife  he  marries.    Remington 

V.  Remington,  463. 

LEGACY. 
Payment  of  a  legacy  given  by  will  is  no  satisfaction  of  a  sum 

secured  by  a  note.      Smith,  executor,  v.  Marshal  et  ux.,  159. 
A  legacy  given  to  be  put  to  interest  under  the  care  of  a  trustee,  is 

recoverable  at  law,  although  the  trustee  never  accepted  of  the 

trust.    Lamb  v.  Sharp  et  ux.,  419. 
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LIMITATION  OF  ACTIONS. 

The  time  of  the  war,  not  to  be  reckoned  by  the  Statute  of  Limita- 
tion, is,  from  the  10th  of  April,  A.  D.  1775,  to  the  3d  of  April, 
A.  D.  1783.    Fuller  v.  Hancock,  238. 

Indorsements  on  a  bond  do  not  save  it  out  of  the  statute.    lb. 

LOAN   OFFICER. 
Loan  officer  not  liable  to  a  foreign  attachment.    Spalding  v.  Iniiay, 
551. 

MINORS. 

A  minor  is  no  more  liable  in  chancery  for  a  fraud  in  a  contract, 
than  at  law.    Geer  v.  Hovy,  179. 

Minors  not  liable  for  a  fraud  in  contracts.    Brown  v.  Dunham.  272. 

A  minor  has  right  at  any  time  during  his  minority  to  take  an  ap- 
peal from  a  decree  of  the  court  of  probate.  Davidson's  apiKjal, 
275. 

MONEY. 

Money  in  the  hands  of  an  officer,  received  and  indorsed  on  an  exe- 
cution, is  not  liable  to  be  levied  upon  and  taken  by  execution 
against  the  original  creditor.    Willes  v.  Pitkin,  47. 

Money  received  upon  an  assigned  debt  is  the  property  of  the  as- 
signee,   lb. 

Same  point  adjudged.     Redfield  v.  Hillhouse,  63. 

Money  for  the  support  of  prisoners  is  to  be  lodged  with  the  gaoler. 
Parsons,  sheriff,  v.  Whetmore,  117. 

Money  due  on  an  assigned  debt  is  the  property  of  the  assignee.  St. 
John  V.  Smith,  156. 

Money  may  be  levied  upon  and  taken  by  execution.  Brooks  v. 
Thompson,  216. 

Money  due  on  an  assigned  note  is  the  property  of  the  assignee. 
Fobs  V.  Brewster,  234. 

Money  in  the  hands  of  an  attorney  or  officer,  not  liable  to  be 
attached.    Geary  v.  Shepard,  544. 

MORTGAGES. 
A  mortgage  deed  by  which  more  than  lawful  interest  is  secured,  is 

void.    Deming  v.  Bristol,  .171. 
A  mortgagor  may  not  be  allowed  to  avoid  his  mortgage  by  alleging 

that  it  is  fraudulent  as  to  creditors.    Stores  v.  Snow,  181. 
If  the  mortgagee  take  possession  of  the  mortgaged  premises,  and 

foreclose    the    equity    of    redemption  —  the  debt  is  discharged. 

M'Ewen  V.  Welles,  administratrix,  202. 
A  mortgagor  is  tenant  at  will  to  the  mortgageei     Beach  v.  Royce, 

244. 
Same  point  adjudged  in  case  of,  Beacher  v.  Cook  et  aJ.,  206. 
The  interest  in  a  mortgage  accompanies  the  debt  for  which  it  was 

given  as  a  collateral  security.    Lawrence  v.  Knapp  et  al.,  248. 
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Where  the  condition  of  a  mortgage  is  to  indemnify  the  mortgagee 
against  liis  being  surety  for  the  mortgagor,  and  a  sum  certain 
is  mentioned,  be  the  debts  more  or  less  the  mortgagor  is  holden 
for  all  the  debts  be  they  more  or  less.    Orr  v.  Hancoclt,  265.. 

A  mortgage  taken  in  this  state  for  7  per  cent  to  Indemnify  against 
an  obligation  given  in  New  YoTk^  for  7  per  cent  is  not  usurious. 
Nichols  V.  Cosset,  294. 

If  a  mortgage  is  made  defeasible  by  paying  the  money  on  demand, 
the  estate  becomes  absolute  in  the  mortgagee,  at  law,  upon  the 
death  of  the  mortgagor,  if  the  money  is  not  paid.  Alsop  v.  Hall, 
340. 

By  a  mortgagee's  accepting  from  the  mortgagor,  a  release  of  his 
equity  of  redemption  in  satisfaction  of  the  debt,  a  promise  to  pay 
the  interest  of  the  debt  is  also  satisfied.  Davis  v.  Geary  et  al., 
410. 

A  creditor's  talcing  a  mortgaged  estate  for  a  debt,  due  from  the 
mortgagee  dotli  not  alter  the  right  or  duty  of  the  mortgagor. 
Rowe  V.  Oouch,  452. 

A  recovery  against  the  mortgagor  will  not  affect  the  title  of  the 
mortgagee.  A  private  defeasance  to  an  absolute  deed  on  record, 
is  fraudulent  aa  to  creditors  and  purchasers.  Hough  v.  Ives, 
492. 

Altering  the  security  of  the  debt  doth  not  discharge  the  lien  upon 
the  land  by  the  mortgage.    Franklin  v.  Cannon,  500. 

MOTHERS. 
A  mother,  afi  such,  is  not  entitled  to  an  action  for  the  services  of  a 
minor  son  —  much  less,  when  it  doth  not  appear  but  that  she  is  a 
feme  covert.    Burk  v.  Phips,  487. 

NEW  TRIAL. 

A  new  trial  cannot  be  gnuited  in  a  qui  tarn  prosecution  aa  to  the  civil 
part  only.    Ilannaball  v.  Spalding,  86. 

In  a  petition  for  a  new  trial  the  new  witnesses  are  to  be  named. 
HiUyard  v.  Seamons,  80. 

The  court  will  grant  a  new  trial  in  favor  of  a  plaintiff  in  a  prose- 
cution for  a  penalty,  if  the  acquittal  was  unfairly  procured. 
Prudden  v.  Northrup,  98. 

New  trial  granted  on  the  ground  of  new  evidence,  in  an  information 
for  passing  counterfeit  money.    Scott  v.  State,  155. 

A  witness  at  the  trial,  is  a  new  witness  as  to  what  has  come  to  his 
knowledge  since.    Foster  v.  Hough,  173. 

New  trial  granted  on  the  gi'ound  of  a  material  witness  being  so 
disconcerted  that  he  was  unable  to  recollect  his  testimony  at  the 
trial.    Alnsworth  v.  Sessions,  175. 

The  granting  of  a  new  trial  vacates  the  judgment  Fleming,  co- 
executor  of  M'Donald,  v.  Lord,  sheriff,  214. 


INDEX.  617 

A  iK'tition  for  a  new  trial  must  be  brought  In  the  county  where  the 
I'jiuse  was  tried.    Adams  v.  Kellogg,  2o5. 

In  a  petition  for  a  new  trial,  for  mispleading,  on  the  ground  that 
tlie  plaintiff  ought  to  have  traversed  the  defendant's  plea  instead 
of  demurring  to  it,  It  Is  sufficient  to  allege  that  the  plea  was  not 
true  and  that  the  defendant  could  not  prove  it,  Corsa  et  al.  v. 
Nichols,  313. 

A  new  trial  granted  before  judgment  entered  upon  a  verdict  In  a 
criminal  prosecution  for  counterfeiting  money,  the  cause  con- 
tinued and  the  prisoner  let  to  bail.    Peck  v.  State,  331. 

A  petition  for  a  new  trial,  on  which  the  duty  was  not  paid  Is  void. 
Hurd  V.  Hull,  505. 

NOTES. 
Indorsements  In  continental  money  upon  notes  given  after  the  scale 

was  adopted,  are  to  be  applied  nominally.    Marsh  v.  Deming, 

85. 
A  note  delivered  Immediately  to  the  promisee,  cannot  be  an  escrow. 

Badcock  v.  Steadman,  87. 
A  nute  given  for  a  consideration  that  Is  against  law,  may  be  avoided. 

Ketchum  v.  Scribner,  96. 
A  note  given  Saturday  night  not  void  by  the  istatute.    Carpenter  v. 

Crane,  98. 
Same  point.    Mumford  v.  Buel,  145. 
An  arbitration  note  for  £10  and  vouched  by  two  witnesses,  is  not 

cognizable  before  a  justice  of  the  peace.    Mills  v.  Borroughs,  99. 
Same  point  adjudged  in  the  case  of  Desborough  v.   Desborough, 

120. 
A  note  given  since  the  late  war  and  before  the  statute  respecting  ab- 
sentees,  for  a  debt  contracted  before  the  war,   is  within  the 

equity  of  the  statute.    Borland  v.  Sharp,  178w 
A  nute  for  money  i)ayable  In  collateral  articles,  may  be  discharged, 

by  paying  or  tendering  the  mone3\    Sessions  v.  Ainsworth,  181. 
A  note  given  to  the  heirs  of  a  person,  who  is  alive,  is  a  sufficient 

description  for  them  to  take  by.    Bacon  v.  Fitch,  181. 
A  note  for  specific  articles  payable  on  demand,  must  be  specially 

demanded.    Dean  v.  Woodbridge,  191. 
A  note  for  money  only,  which  hath  two  subscribing  witnesses,  if 

one  is  dead  or  become  interested,  is  appealable.    Barker  v.  Colt, 

executor,  223. 
Same  point.    PMtch  v.  Ripley,  31G. 
A  note  for  West  India  rum,  sugar,  etc.,  not  evidence  of  a  note  for 

West  India  goods  generally.    Brewster  v.  Dana,  260. 
Notes  given  for  land,  uix)u  a  contract,  and  a  bond  taken  to  convey 

the  land  when  the  notes  ai'e  paid,  are  good  and  binding.    Bacon 

v.  Porter,  370. 
By  reversing  an  erroneous  judgment  upon  a  note,  the  note  is  revived. 

Curtice  v.  Scovil,  421. 
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A  note  executed  on  the  Sabbath  day  is  void.    Wight  v.  Greer,  474. 

A  note  given  by  a  minor  is  made  valid  by  his  a^eeing,  after  he  is 
of  full  age,  to  pay  it.    Lawrence  v.  Gardner,  477. 

A  note  for  £55  lawful  money,  to  be  paid  in  one  shilling  orders  at 
their  value  in  May,  1785,  is  a  note  for  £55  lawful  money.  Hall 
V.  ,  493. 

A  note  for  money,  with  a  condition  that  if  the  promisor  give  a 
deed  of  certain  lands,  said  note  to  be  void,  is  a  note  for  so  much 
money  voidable  only  by  giving  the  deed.  Lockwood,  adminlstra* 
tor,  V.  Smith,  497, 

Non  est  factum  is  a  good  plea  in  an  action  upon  a  note.  Ives  v. 
D'Wolf,  503. 

If  A.  recommends  B.  to  O.  and  O.  tliereuix»n  trusts  B.  and  takes  his 
note  payable  at  a  certain  time,  and  A.  takes  B.'s  note  for  the 
same  sum  payable  one  month  after,  conditioned  to  be  void  in  case 
B.  pays  O.  and  Indemnifies  A.  If  B.  fails  to  pay  OL  he  will  be 
liable  on  his  note  to  A.,  although  A.  has  not  paid  the  debt.  Filly 
V.  Brace,  507. 

Where  an  assignment  of  a  note  contains  a  promise  It  shall  be  paid 
when  it  becomes  due,  an  action  lies  against  the  assignor  when 
the  note  becomes  due  if  it  is  not  paid.    Perkins  v.  Perkins,  541. 

NOTICE. 
Upon  a  complaint  against  the  owner  of  a  copyright,  for  not  vending 
a  sufllcient  number  of  the  books  — twelve  days'  notice  is  to  be 
given.    Patten  v.  Goodwin,  172. 

NUISANCE. 

License  from  the  town  to  erect  a  mill-dam*,  no  justification  In  an  ac- 
tion for  a  private  nuisance.    Nichols  v.  Plxley,  129. 

Where  a  common  nuisance  is  a  particular  injury  to  any  one,  he  may 
have  an  action  for  it.    Burrows  v.  Plxly,  362. 

A  man  may  use  the  waters  of  a  stream  running  through  his  land 
for  necessary  and  useful  purposes.    Perkins  v.  Dow,  535. 

OFFICERS. 
An  officer's  return  upon  an  execution  ought  to  be  such  as  will  justify 
him.    Grant  v.  iShaw,  526. 

OFFSET. 
In  an  action  brought  by  an  administrator  of  an  insolvent  estate  on 
note,  against  a  creditor  by  book,  the  court  will  offset  the  book 
debt  found  by  the  commissioners  upon  the  note.    Hosmer,  admin- 
istrator, V.  Merriam,  427. 

OYER. 
It  Is  no  excuse  upon  a  motion  for  oyer,  that  the  writing  Is  lost  —  but 
the  excuse  must  be  set  out  in  the  declaration  or  plea.    Branch  v. 
Riley,  541. 
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PARTITION. 
In  a  writ  of  partition  the  plaintiff  must  set  forth  his  right  or  pro- 
portion.  Coply  V.  Crane,  69. 
Same  point  adjudged.    Champion  v.  Spencer,  147. 

PAYMENT. 
Money  extorted  by  a  creditor  from  his  debtor,  by  an  unlawful  exe- 
cution, will  be  considered  as  a  payment  of  the  debt.    Lord,  admin- 
istrator, V.  Waterhouse  et  al.,  executors,  430. 

PENALTY. 
Where  a  penalty  for  continuing  a  nuisance,  is  a  gross  sum  per  week, 

one  only  may  be  sued  for  at  a  time.    Chapman  y.  Chapman,  52. 
The  court  will  not  chancer  the  penalty  of  a  bond  which  Is  prescribed 

by  a  statute.    Treasurer  v.  Patten,  260. 
A  second  offense  which  incurs  an  accumulated  penalty  must  be  of 

the  same  nature  of  the  first,  and  after  a  legal  conviction.    Scot  v. 

Turner,  163. 

PLEAS  AND  PLEADINGS. 

A  defendant  who  has  missed  his  plea  may  have  liberty  to  alter  it 
while  the  case  is  on  trial.  Kisham  et  al.,  executors,  v.  Nichols, 
75. 

Omitting  a  traverse  where  it  is  necessary,  will  be  fatal  upon  a  de- 
murrer.   Corsa  et  al.  v.  Nichols,  217. 

Where  new  matter  is  replied,  or  the  traverse  goes  only  to  part  of  the 
allegations  in  a  plea.  It  ought  to  conclude  with  a  verification. 
Bally  V.  Smith,  243. 

A  defendant  may  not  depart  from  his  plea  of  title  put  in  before  the 
justice  in  an  action  of  trespass.    Matson  v.  Meach,  344. 

In  a  reply  to  a  plea,  of  no  award,  plead  to  an  action  on  an  arbitra- 
tion note,  it  Is  necessary  to  set  forth  not  only  the  award  but  also 
a  breach.    Gillet  v.  Bristow,  355. 

Duplicity  may  be  taken  advantage  of  by  a  special  demurrer,  only;  a 
general  demurrer  may  not  be  altered  to  a  special  demurrer. 
Smith  V.  Northrup,  387. 

Upon  the  plea  of  nonassumpsit  to  a  note,  the  defendant  may  not 
give  in  evidence  that  he  has  paid  it.    Ripley  v.  Fitch,  404, 

A  defendant  may  have  liberty  to  alter  his  plea,  when  the  cause  is 
on  trial.    lb. 

A  party  will  not  be  allowed  to  alter  his  plea,  where  It  will  not  be 
relevant  to  his  case.    Mott  v.  Downer,  425. 

Liberty  given  to  alter  the  pleadings  when  the  cause  Is  on  trial.  Bene- 
dict et  al.,  administrators,  v.  Nichols,  434. 

A  plea  may  be  altered,  with  leave  of  the  court,  after  the  cause  is 
committed  to  the  court  for  Judgment.    Hough  v.  Tracy,  476. 

A  traverse  of  the  plaintiflTs  title,  in  an  action  of  trespass  amounts  to 
the  general  issue.    Abel  v.  Abel,  549. 
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POOR. 

Daughters'  husbands  not  liable  for  the  support  of  their  wives'  par- 
ents, when  poor  and  impotent.  Sherman  v.  Nichols,  250. 
Same  point  adjudged.    Nichols  v.  Sherman  et  al.,  361. 

POSSESSION. 
The  possession  of  tenant  for  life,  and  those  under  him  although  they 
may  claim  a  greater  estate   than  he  hatli,  will  not  defeat  the 
right  of  the  remainderman.    Chandler  v.  Phillips,  546. 

PROBATE  COURT. 

The  court  of  probate  may  lengthen  out  the  power  of  commissioners 
on  an  insolvent  estate,  provided  it  doth  not  exceed  eighteen 
months.    Webb  v.  Fitch  et  al.,  administrators,  177. 

An  account  of  expenses  incurred,  by  selling  lands  belonging  to  an  in- 
solvent estate,  and  lying  in  another  jurisdiction,  must  be  settled 
by  the  court  of  the  jurisdiction  in  which  the  land  lies.  Hubbard 
et  al.  V.  Hlnkley,  executor,  413. 

PUBLIC  SECURITIES. 

If  payable  on  demand,  they  are  to  be  estimated  according  to  their 
value  when  received.    Collins  v.  Hubbard,  354. 

Same  point  adjudged.  At  water  v.  Carrlngton,  and  Treat  v.  Oar- 
rington,  357. 

The  value  of  public  securities  tio  be  estimated  at  the  time  when  pay- 
able.   Storer  v.  I*rentlce,  425. 

Payable  on  demand,  estimated  at  the  time  of  receiving.  Curtice 
V.  Whlpo,  445. 

Where  the  securities  are  to  be  paid  on  demand  or  to  be  returned  on 
demand  the  rule  Is  the  same.    Babbet  v.  Beldlng.  445. 

Public  securities  are  to  be  valued  at  the  time  when  payable,  and  pay- 
ments at  the  time  when  made.    Hobert  v.  Kimberly,  401. 

If  payable  on  demand,  are  to  be  valued  at  the  time  when  received. 
Day  V.  Leavensworth,  519. 

PURCHASERS. 

A  purchaser  from  a  mortgagor  for  a  valuable  consideration  and  with- 
out notice,  is  quieted  In  his  title,  by  the  mortgagor's  satisfying 
the  debt  out  of  the  residue  of  the  mortgaged  premises,  against  the 
mortgagee  or  any  claiming  under  him.  Sebor  et  al.  v.  Robbins 
et  al.,  460. 

A  purchaser,  from  an  administrator  under  liberty  from  the  assembly 
to  sell  land  to  pay  debts,  shall  hold  the  land,  against  a  voluntary 
conveyance  made  by  the  Intestate.     Manwarrlng  v.  Dlshon,  478. 

A  purchaser  under  a  collector,  may  not  enter  until  the  year  is  ex- 
pired.   Holabert  v.  Blnkely,  505. 

RECEIPTSMEN. 
A  recelptsmnn  of  property  taken  upon  an  execution  Is  liable  to  the 
officer  although  the  execution  be  otherwise  satisfied  or  discharged. 
Reed  v.  Tousley,  374. 
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RECORDS. 
No  averments  may  be  made  against  a  record.    Butler  r.  Butler,  275. 

REPLEVIN. 

The  plaintiff's  bond  in  a  replevin,  is  in  consideration  of  law,  no  se- 
curity.   Smith  V.  Trawl,  1G5. 

A  bond  on  a  replevin  must  respond  the  damages.  Webster  v.  Price, 
56. 

Same  point  adjudged  in  the  case  of,  Buel  v.  Deavenport,  261. 

RIVERS. 
The  bed  and  waters  of  Connecticut  river  are  common  to  all  the 

citizens.    Pitkin  v.  Olmstead.  217. 
A  right  of  talking  fish  in  certain  places  in  the  river,  is  acquired  by 

labor  and  expense  in  clearing  them,  and  a  continued  occupation. 

lb. 

SCIRE  FACIAS. 
A  defendant  cannot  plead  to  a  scire  facias,  what  might  have  been 

plead  to  the  original  action.    Green  v.  Dewit,  executor,  183. 
Two  plaintiffs  in  several  attachments  cannot  join  in  a  sdre  facias, 

upon  a  bail  bond.    Gridley  et  al.  v.  Starr,  281. 
Nothing  may  be  taken  advantage  of  upon  a  scire  facias  which  might 

have  been  plead  to  the  original  action.    Robbins  v.  Bacon,  548. 

SELECTMEN. 
Selectmen  are  liable  to  respond  in  damages,  for  appointing  an  over- 
seer, in  an  illegal  and  oppressive  manner.    Johnson  v.  Selectmen 
of  Wallingsford  et  al.,  245. 

SETTLEMENT  IN  TOWNS. 
A  ward  has  right  to  reside  with  his  guardian,  and  such  residence 

gains  no  settlement.    Town  of  Salisbury  v.  Town  of  Fairfield,  131. 
A  bastard  child  is  settled  with  the  mother.    Town  of  Canaan  v.  Town 

of  Sali8bur3%  155. 
A  person  who  would  have  been  settled  in  a  new  town  had  he  been 

at  home  when  it  was  formed,  is  notwithstanding  settled  there. 

Town  of  Mansfield  v.  Town  of  Granby,  179. 
An  idiot  is  settled  with  the  parents.    Town  of  East  Hartford  v.  Town 

of  Middletown,  196. 
A  settlement  in  a  town  may  be  suspended  but  not  lost  until  another 

is  gained.    Norwich  v.  Windham,  232. 
A  foreigner  gains  no  settlement  by  commorancy.    Somers  v.  Bark- 

hempstead,  398. 
Citizens  of  any  of  the  United  States  are  not  considered  as  foreigners, 

but  as  having  a  settlement  in  the  state  to  which  they  belong. 

Windham  v.  Norwich,  408. 
Residing  in  a  town  more  than  a  year  under  certain  circumstances, 

will  not  gain  a  settlement.    Town  of  Lisbon  v.  Town  of  Frank- 
lin, 423. 
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A  certificated  person  will  gain  a  settlement  by  commorancy  In  the 
town  he  removes  to,  unless  his  certificate  ia  duly  lodged.  Tolland 
V.  Lebanon,  398. 

SHERIFF. 

A  sheriff  may  be  sued  out  of  his  county  for  a  neglect  of  duty  In 
not  levying  an  execution  and  before  a  different  court  from  that 
which  granted  the  execution.    Huntington  v.  Lothrop,  90. 

The  sheriff  hath  no  right  to  take  a  bond  of  a  prisoner,  that  he 
will  abide  in  prison  until  he  pays  for  his  board.  Lord,  sheriff,  v. 
Parmele,  158. 

Will  not  be  liable  for  goods  attached,  If  returned  to  the  debtor, 
after  sixty  days  from  .rendering  tlie  Judgment,  if  not  demanded 
within  that  time.    Parsons  v.  Phillips  et  al.,  481. 

SLANDER. 
In  an  action  for  words,   evidence  that  there  was  such  a   report 

before  the  defendant  spolte  the  words,  not  admissible.    Lewis 

V.  NUes,  MQ. 
The  general  character  of  the  plaintiff  may  be  inquired  of  with 

respect  to  the  crime  charged  by  the  words.    Brunson  v.  Lynde, 

354. 
Same  point.    Seymour  v.  Merrills,  459. 

SOLDIEIiS. 
Who  enlisted  into  the  army  by  the  procurement  of  two  men,  are 
entitled  to  the  premiums  given  by  the  public    Rockwell  et  al.  v. 
Foster,  529. 

STATE  ATTORNEYS. 
A  state's  attorney  is  an  informing  officer  within  the  meaning  of  the 
law.    Fowler  v.  Bishop,  county  treasurer,  198. 

STEEPLES. 
The  law  doth  not  require  a  vote  by  two-thirds  of  the  voters  in  an  ec- 
clesiastical society,  to  build  a  steeple  to  a  meeting-house.    Kings- 
bury V.  Selectmen  of  Tolland,  533. 

SUBMISSION  TO  ARBITRATION. 

A  submission  by  rule  of  court  is  revocable  by  the  parties.  Bel  ton 
V.  Halsey,  221. 

A  submission  to  the  award  of  arbitrators,  necessarily  implies  an  ob- 
ligation to  perform  it.    Bundy  v.  Sabin  et  al.,  411. 

TAXES. 
An  estate  in  land  less  than  a  fee  is  liable  to  be  taken  for  taxes  — 
but  it  must  be  taken   in  a  reasonable  manner.      Holabert  v. 
Blakely,  505. 
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TENANTS  IN  COMMON. 
May  Join  In  an  action  for  tlieir  common  estate.  The  nonsuit  of 
some  of  the  plaintiffs  no  bar  to  the  others*  proceeding.  The 
defendants  acquiring  a  right  from  some  of  the  plaintiffs  pend- 
ing the  suit,  will  not  purge  the  original  wrong  and  disseisin, 
as  to  the  residue  of  the  premises.  And  the  plaintiffs  shall  re- 
cover according  to  the  right  they  prove  they  have  in  the  prem- 
ises.   Hillhouse  et  al  v.  Mix,  246. 

TENDER. 
In  a  plea  of  tender  of  goods  upon  an  obligation,  they  must  be  par- 
ticularly described,  so  that  they  may  be  known.    Nichols  et  al. 
V.  Whiting,  443. 

THEFT. 
A  thief  may  be  taken  and  prosecuted  in  any  jurisdiction  where  he 
carries  the  goods  stolen.    Rex  v.  Peas,  69, 

TOWNS. 
Not  liable  for  the  default  of  their  constables  in  the  execution  of 
their  office.    Hurlbert  v.  Marsh  et  al.,  520. 

TRESPASS. 
A  man's  finding  bees  in  a  tree  standing  on  another  man's  land, 

gives  him  no  right  to  either.    Merrils  v.  Goodwin,  209. 
The  commanding  officers  of  companies   will   be  liable   in   certain 

cases  for  trespasses  committed  by  the  soldiers  under  their  com- 
mand.   Avery  v.  Bulkley  et  al.,  275. 
An  action  of  trespass  lies  in  favor  of  a  tenant  by  the  curtesy. 

Clark  V.  Welton,  299. 

TROVER. 
Trover  lies  for  property  tendered  upon  an  obligation,  in  favor  of 

the  obligee.    lidx  v.  iStrong,  55. 
Trover  lies  in  favor  of  a  promisee  against  the  promissor  for  a 

note  which  was  got  up  by  means  of  the  fraud  of  a  third  person, 

without  being  paid.    Netleton  v.   Rlggs,  125. 
If  the  effect  of  the  suit  is  to  recover  the  thing  demanded,   the 

plaintiff  shall  have  full  cost  although  the  verdict  is  for  less 

than  forty  shillings.      Brick  et  al.  v.  Reed,  136. 
Public  securities  having  been  delivered  upon  a  forged  order,  no  bar 

to  the  right  owner's  recovering  them  in  this  action.    Griswold 

V.  Judd,  221. 
An  action  of  trover  is  not  barred  by  Statute  of  Limitation  although 

an  action  of  trespass,  which  would  have  lain  for  the  same  thing, 

would  be.    Fen-ess  v.  Ferress,  365. 
Trover  lies  by  an  administrator  for  goods  taken  and  converted  In 

the  life  of  the  intestate.      Kirby,  administrator,  v.  Clark,  389. 

rsuiiY. 

A  note  fairly  taken  will  not  be  made  void,  as  usurious,  by  after- 
wards receiving  more  than  lawful  interest  ui)on  it  Hovey  v. 
Shumway,  70. 
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A  sum  In  lawful  money  aeoured,  for  the  loan  of  final  settlement 
n^tes  over  and  above  the  lawful  interest  for  said  final  aettle- 
meut  notes  is  usury.    Fitch  v.  Hamlin,  110. 

Extortion,  fraud  or  duress  not  usury  to  be  relieved  against  by 
filing  a  bill  on  the  statute.    Ely  v.  Stow,  115. 

A  bill  of  usury  must  be  filed  on  the  second  day  of  the  court  to 
which  the  action  is  brought.  A  defendant  not  admissible  as 
a  ^\itness  to  prove  his  bill.    Fleming,  executor,  v.  Bates,  129. 

Same  point  adjudged  in  the  case  of  Livingston  v.  Bird,  255. 

If  a  sum  is  included  in  an  obligation  al>ove  the  principal  and  In- 
terest by  mistake,  it  is  not  usury.    lb. 

A  defendant  may  not  be  a  witness  to  prove  his  bill  of  usury.  Payne 
r.    Payne,   307. 

A  contract  to  return  certain  public  securities  by  a  certain  time,  or 
to  pay  a  certain  sum  in  lawful  money,  less  than  the  amount,  at 
the  option  of  the  promisor,  is  not  usurious.  Where  the  facts  in  a 
plea  do  not  amount  to  usury,  no  averments  can  make  it  so. 
Where  the  parties- have  stipulated  the  sum  to  be  given  by  their 
contract,  there  is  Jio  room  for  a  hearing  in  damages,  unless  pay- 
ments have  been  made.    Wadsworth  et  al.  v.  Ohampion,  393. 

A  note  for  a  sum  in  final  settlement  notes  and  the  lawful  interest 
in  silver  and  gold  not  usurious.    Patteu  v.  Thompson,  526. 

VERDICT. 

A  verdict  set  aside,  because  a  juryman  conversed  freely  to  a  per- 
son not  of  tlie  jury,  al)out  the  cause  under  consideration.  A 
juryman  wlio  is  accused  of  having  conducted  improperly  can- 
not be  a  witness  on  that  question.    Dana  v.  Roberts,  134. 

The  court  will  not  set  aside  a  verdict  because  the  jury  have  found 
it  without  sufficient  evidence.    Smith  v.  Bradley,  150. 
If  the  jury  refer  the  decision  of  a  cause,  or  the  assessment  of 
the  damages  to  chance,  the  verdict  will  be  set  aside.    Warner 
V.   Robertson,   IM. 

A  verdict  that  does  not  answer  the  issue  is  bad.  Kegwin  v.  Camp- 
bell et  al.,  208. 

A  verdict  will  not  aid  the  want  of  consideration  In  the  declaration 
in  an  action  of  assumpsit.    Hitchcock  et  al.  v.  Page,  293. 

Every  reasonable  construction  is  to  be  adopted  In  supi)ort  of  a  ver- 
dict.   Huntington  v.  Ripley  et  al.,  321. 

On  a  conviction  for  theft  the  verdict  must  find  the  value  of  the 
goods  stolen.    Gilbert  v.  Steadman,  403. 

If  any  of  the  jury  converse  with  oUier  people  not  of  the  jury,  about 
the  cause  under  consideration,  the  verdict  will  be  set  aside. 
Bow  v.  Parsons,  sheriff,  429. 

If  a  juryman  gives  evidence  to  his  fellows,  not  given  in  court,  in  a 
cause  under  consideration,  the  verdict  will  be  set  aside.  Tal- 
madge  et  al.  v.  Northrop,  522. 
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WASTE. 

Action  of  waste  lies  against  tenant  In  dower.  Orocker  v.  Fox  et 
ux.,  323.  I 

Thia  action  lies  against  a  tenant  by  the  curtesy.  Hose  et  al.  v. 
Hays,  244. 

WILLS. 

In  the  construction  of  a  will  the  intent  of  the  testator  is  to  govern, 
if  it  be  consistent  with  the  policy  of  the  law.  Holmes  v. 
Williams  et  al.,  332. 

A  gift  of  houses  and  lands,  by  a  will  to  another,  passes  the  fee, 
if  the  testator  hath  a  fee  In  them.    lb. 

These  words  in  a  will,  and  In  ease  my  grandson  William  dies  with- 
out l«sue  lawfully  begotten  of  his  body,  then  I  give  said  houses* 
land,  etc.  to  my  sons  in  law  — must  be  construed  to  mean  a 
dying  without  leaving  issue  at  the  time  of  his  death.     lb. 

The  Judge  of  probate  is  a  legal  witness  to  a  will.  M'Lean  et  ux. 
V.  Bajnard,   executor,  462. 

WITNESSES. 
Witnesses  must  testify  what  the  party   voluntarily  communicated 

to  them  in  confidence,  except  attorneys  and  counselors  in  their 

client's  cause.    Mills  v.  Griswold,  383. 
Same  point.    Sherman  v.  Sherman,  486. 
A  witness  who  is  discharged   of  his   interest  is   to   be  admitted. 

Humes  v.  Day,  466. 
A  defendant  against  whom  there  is  no  evidence,  may  be  improved  as 

a  witness.    Burney  v.  Outler  et  al.,  480. 
An  executor  may  be  a  witness  to  a  will.    Hawley  v.  Brown,  494, 
If  a  party  interrogates  a  witness  respecting  his  interest,  upon  the 

witness's  oath,  he  is  concluded  by  it.    Mallet  v.  Mallet,  501. 
A  witness's  saying  that  he  would  swear  to  anything  If  he  could 

get  six  shillings  by  it,  goes  to  his  credit    Newhal  v.  Wadham, 

504. 

WRITS. 
What  the  law  enjoins  to  be  done  need  not  be  inserted  in  the 

writ.    Smith  v.  Bradley,  148. 
A  writ  dated  the  20th  of  October,  A.  D.  1789,  to  be  answered  on 

the  30th  of  October  next,  is  October  come  twelve  month.    Aus- 
tin V.  Nichols,  199. 
A  writ  which  has  been  served  and  returned,  may  not  be  taken  from 

the  files,  to  answer  another  purpose.    Towner  v.  Phelps,  250. 
Where  it  is  necessai*y  a  writ  should  be  directed  to  an  indifferent 

person,  the  authority  signing  it  is  to  do  it.    Thatcher  v.  Heacock 

et  al.,  284. 
A  writ  dated  the  15th  of  December,  A.  D.  1791,  to  be  answered 

on  the  13th  of  December  next,  it  Is  December,  A.  D.  1792.    Way 

V.  Claik,  439. 
A  writ  directed  to  an  Indifferent  person  by  name  without  describ- 
ing his  place  of  abode,  is  good.    Johnson  v.  Hills,  504. 
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